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| mproper rejectionl/acceptance of nom nation-Distinction and
effect of-Result of election-Wether nmaterially affected-
Burden of proof-Wether discharged.

HEADNOTE:
%

In the election to the Utar Pradesh State Legislative
Assenbly from constituency No. 41 held in early March;, 1985,
16 candi dates contested. Respondent No. 1 was declared
elected having secured 23,006 votes. Respondent No. 2
secured 20,735 votes being the next highest. The difference
of votes secured by themwas in the order of 2,271 votes.
Respondent No. 8 who was working as a teacher in‘a college
and who was one of the candi dates secured 3, 606 votes which
were nore than the difference between the votes secured by
respondent No. 1 and 2.

The appellant who was an elector at the said election
filed an election petition contending that respondent No. 8
was holding an "office of profit’ under the State Governnent
as he was working as a teacher in a college and therefore,
the acceptance of his nomnation by the returning officer
was illegal, that since respondent No. 8 secured 3,606 votes
which were higher than the difference between the votes
secured by respondent No. 1 and respondent No. 2, the
el ection of respondent No. 1 should be considered as having
been naterially affected by the wongful acceptance of the
noni nati on paper of respondent No. 8, and the election of
the respondent No. 1 was, therefore, liable to be set aside.
Respondent No.1 contested the election petition pleading
that the acceptance of the nomination paper of respondent

No. 8 was not illegal since he was not holding an office of
profit under the State Governnent, and that even if the
acceptance was illegal the election could not be set aside
since the result of the election was not materially affected
t her eby.

Dismssing the petition, the H gh Court held that the
acceptance of the nomination paper of respondent No. 8 was
not illegal as he was not holding an office of profit under
the State Governnent and that
631
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even if the acceptance of the nom nation paper was ill egal
the appellant had not established that the result of the
el ection of respondent No. 1 had been naterially affected on
the facts and in the circunstances of the case.

In the appeal to this Court on the question: whether
the appellant had established that the result of the
el ection of respondent No. 1 had been nmaterially affected by
the w ongful acceptance of the nomnation paper of
respondent No. 8.

Di smi ssing the appeal to this Court,

N

HELD: The appel | ant has not discharged the burden which
clearly lay on him of ‘proving that the result of the
el ection had been materially affected, even assum ng that
the nomination of respondent. No. 8 had been inproperly
accepted. [ 640E]

Section 100 of the Representation of the People- Act
makes a distinction between the effect of inproper rejection
of any nom nation, and the effect of the inproper acceptance
of any - nomnation on the election. |If a nomnation of any
person at - _an election had been inproperly rejected the
el ection of the returned candidate is liable to be set aside
wi thout any further ~ proof because it is difficult to
visualise the nunber of votes which the person whose
nom nation has been rejected would have secured at the
election and there is every Ilikelihood of the returned
candi date not securing the highest number of votes. [634E-G

Clause (c) of sub-section (1) states that if the Hi gh
Court is of the opinion that any nomination has been
improperly rejected it shall ~declare the election of the
returned candidate to be void. [634G

Sub-cl ause (i) of clause (d) of sub-section (1)
requires a petitioner in an election petition to establish
two grounds in order to get the election of the returned
candi date set aside. nanely (i) that there has been i nproper
acceptance of any nomnation and (ii) that by reason of
entry of the candi date whose nomination has been inproperly
accepted into the contest the result of the election insofar
as the returned candidate is concerned has been naterially
affected. [635A-B]

Having regard to the facts of the instant case it is
not possible to hold that the appell ant has established that
the result of the election of the returned candi date had
been naterially affected because the dif-

632

ference between the votes secured by respondent No. 1, the
returned candidate and respondent No. 2, the candi date who
secured next highest votes was 2,271 votes. Respondent No.
8, the validity of whose nomnation was questioned, had
secured only about 1/7th of the nunber of votes polled by
respondent No. 1 and there were 15 candidates (excluding

respondent No. 8) «contesting the election. It 'is not
possible to reach a finding in this case by making a
judicial guess that all the 3606 voters who had voted in

favour of respondent No. 8 would have cast their votes in
favour of respondent No. 2 alone. Even if about 1350 of them
had cast their votes in favour of any of the other 14
candi dates (including the returned candi date) respondent No.
2 could not have becone the candidate who had secured the
hi ghest nunber of votes at the el ection. [639C E]

The High Court was, therefore, right in taking the view
that the appellant or any other party had not placed any
satisfactory evidence to reach the conclusion that all or
sufficient nunber of wasted votes which had been cast in
favour of respondent No. 8 would have gone in favour of
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respondent No. 2, had respondent No. 8 not been one of the
candi dates at the election, that in the context particularly
of the poll being heavy and the contestants being large in
nunber, 16 in all It was unreasonable to guess that if the
respondent No. 8 were excluded fromthe arena of contest the
wast ed votes woul d have gone to the respondent No. 2 thereby
enabling him to succeed, and that the burden Iying upon the
petitioner renained clearly undischarged and the specul ative
possibility did not attain the |evel of proof. [640B-D
Vashi st Narain Sharma v. Dev Chandra and others, ]1955]
1- S CR 509; Samant N. Bal akrishna etc. v. GCeorge
Fernandez and Ors. etc., [1969] 3 S.C.R 603 and Chhedi Ram
v. Jhilmt Ramand others, p ] 1984] 2 SCC 281, referred to.

JUDGVENT:

CIVI'L APPELLATE JURI SDICTION: Civil Appeal No. 1177
(NCE) of 1986.

Fromthe Judgnent and -order dated 17.1.1986 of the
Al I ahabad Hi gh Court (Election Tribunal) in Election
Petition No. 54 of 1985.

R K. Garg and Ravi Parkash Gupta for the Appellant.

Qamarrudin and '‘Ms. Qamarrudin for the Respondents.

The Judgrment of the Court was delivered by
633

VENKATARAM AH, J. This appeal is filed under section
116A of the Representation of the People Act, 195
(hereinafter referred. Ato as 'the Act’) by the appell ant
agai nst the Judgnent dated January 17, 1986 of  the Hi gh
Court of Allahabad in Election Petition No. 34 of 1985
di smissing the Election Petition

The election to the Uttar Pradesh State Legislative
Assenbly from Constituenc No. 41-Gunnaur, Village M rzapur
District Baduan took place in early Mirch, 1985 16
candi dates contested at the said el ection. Respondent No. I-
Sm. Pushpa Devi was declared elected having secured 23006
votes. The next highest nunmber of votes was secured by Shri
Naurangi Singh. He secured 20735 votes. The difference
between the votes secured by Respondent No. | and the votes
secured by Respondent No. 2 was in the order of 227 | votes.
Respondent No. 8, who was working as a teacher in the Babu
Ram Singh Internmedi ate Coll ege, Baburala, Baduan was al so
one of the candidates in the election. He secured 3606
votes, which were nmore than the difference between the votes
secured by Respondent No., and by Respondent No. 2. The
appel l ant, who was an elector at the said election, filed
the Election Petition, out of which this appeal arises,
contendi ng that Respondent No. 8, who was working as a
teacher in the Babu Ram Singh Internediate Coll ege,
Babural a, Baduan, was holding an office of profit under the
State Covernment and, therefore, the acceptance 'of his
nom nation by the Returning officer was illegal. Since
Respondent No. 8 secured 3606 votes, which were higher than
the difference between the votes secured by Respondent No.
and the votes secured by Respondent No. 2, the election of
Respondent  No. I should be considered-as having been
materially affected by the wongful acceptance of the
nom nati on paper of Respondent No. 8 and the election of
Respondent No. 1 was |liable to be set aside. The El ection
Petition was contested by Respondent No. 1. It was pl eaded
by Respondent No. 1 that the acceptance of the nonination
paper of Respondent No. 8 was not illegal since Respondent
No. 8 was not holding an office of profit under the State
CGovernment and secondly even if the acceptance of the
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nom nati on paper of Respondent No. 8 was illegal, the
election could not be set aside since the result of the
el ection was not nmaterially affected thereby. The Hi gh Court
hel d that the acceptance of the nonmination paper of
Respondent No. 8 was not illegal as Respondent No. 8 was not
hol ding an office of profit under the State Governnent and
it further held that even if the acceptance of the

nom nati on paper of Respondent No. 8 was illegal, the
appel lant had not established that the result of the
el ection of Respondent No. | had been naterially affected on
the facts and in the H

634

circunstances of the case. The H gh Court accordingly
di smissed the petition. Aggrieved by the judgment of the
H gh Court the appellant has filed this appeal

Since it is possible to dispose of this appeal on the
second ground we do not propose to express any opinion in
this case on the question whether Respondent No. 8 was, in
fact, holding an office of profit under the State Governnment
or not ~on the date on which the nom nation paper was filed
or on the date of the election. W |eave the said question
open.

In order to decide the second question it is necessary
to set out the relevant part of section 100 of the Act which
reads thus:

"100. Grounds for declaring election to be void-
(1) Subject to the provisions of sub-section (2)
if the High Court is of opinion-
(c) that any nomnation has _been inproperly
rejected; or
(d) that the result of the election, in.so far as
it concerns a returned candi date, has been
materially affected-
(i) by the inproper acceptance of any
nom nation, or............ "

Section 100 of the Act makes a distinction between the
effect of inproper rejection of ~any nomination’  and the
effect of the inproper acceptance of any nomination on the
election. If a nomnation of any person at an el ection has
been inproperly rejected the election of the returned
candidate is liable to be set aside without any further
proof because it is difficult to visualise the nunber of
votes which the person whose nomination has been rejected
woul d have secured at the election and ~there is “every
likelihood of the returned candidate not securing the
hi ghest nunber of votes. It is for this reason clause (c) of
section 100(1) of the Act states that if the H gh Court is
of the opinion that any nomnation has been  inproperly
rejected it shall declare the election of the returned
candidate to be void. Sub-clause (i) of clause (d) of sub-
section (1) of section 100 of the Act is, however, worded
differently. It says that if the H gh Court is of opinion
that the result of the election insofar as it concerns the
returned candidate has been naterially affected by the
i mproper acceptance of any nom nation it
635
shall declare the election of the returned candidate as
voi d. Sub-clause (i) of clause (d) of section 100( 1) of the
Act requires a petitioner in an election petition to
establish two grounds in order to get the election of the
returned candidate set aside, nanely, (i) that there has
been i nproper acceptance of any nonination; and (ii) that by
reason of the entry of the candidate whose nomi nati on has
been inproperly accepted into the contest the result of the
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el ection insofar as the returned candidate is concerned has
been materially affected. The reason for nmaki ng a
di stinction between a case falling under clause (c) of
section 100(1) of the Act and a case falling under sub-
clause (i) of clause (d) of section 100( I) of the Act can
be explained wth reference to a hypothetical case. Let us
assume that the returned candidate has secured at an
el ection 30,000 votes and 20,000 votes have been secured by
a candidate who has secured the next highest nunber of
votes. W shall assume that a third candidate, whose
nom nati on paper had been inproperly accepted has secured
just 1000 votes. In this case evenif it is held while
deciding an election petition that the nom nation of the
third candidate has been inproperly accepted, there is no
justification to set aside ‘the election of the successfu

candi dat e because even if all the votes secured by the third
candi date are added to the candidate who has secured the
next highest nunber of votes he would be a person who has
secured 21000 votes and the successful candidate would stil

be a person who has secured the highest nunber of votes at

the election. ~In this hypothetical case it has to be held
that the result of the election has not been materially
affected at all. Such election petition has necessarily to

be rejected. This Court ~was called upon to decide a case
simlar to the present one in Vashist Narain Sharna v. Dev
Chandra and others. [1955] 1 S.C R 509. In that case the
returned candi date Vashist Narain Sharna had secured 12868
votes and Vireshwar Nath Rai secured the next highest numnber
of votes, i.e.,10,996. The difference in the number of votes
secured by these two candi dates was 1872. Anot her candi date
by nane Dudh Nath at the election, whose validity was in
issue in that case, had secured 1983 votes. There were also
two other candidates in the field. One of the grounds. in the
el ection petition, out of which the above case arose, was
that the election of the returned candidate was |liable to be
set aside since the nom nation paper of Dudh Nath had been
i nproperly accepted by the El ection Conm ssioner. The Court
in that case held that the burden of proving that the result
of the election had been materially affected on account of
the inproper acceptance of a nomnation was on the
petitioner and that even if there was w ongful acceptance of
the nom nation having regard to the nunber of votes secured
by the several candidates it was not possible to hold that
t he
636
result of the election had been materially affected. In
Samant N. Bal akrishna etc. v. George Fernandez and O's etc.,
[1969] 3 S.C R 603 section 100( 1)(d)(i)) of the Act again
arose for consideration. In that case this Court comented
at pages 643-644 on the decision in Vashist Narain Sharm's
case (supra) thus:-
"M. Chari relies upon the rulings of this Court
where it has been laid dowmn how the burden of
proving the effect on the election nust  be
di scharged. He referred to the case reported in
Vashi st Narain Sharma v. Dev Chandra and Surendra
Nath Khosla v. Dilip Singh and the later rulings
of this Court in which Vashist Narain's case has
been fol. | owed and appli ed.

In our opi nion the matt er cannot be
considered on possibility. Vashist Narain’'s case
insists on proof. If the margin of votes were
small  sonething might be made of the points
mentioned by M. Jethrmalani. But the margin is
|arge and the nunber of votes earned by the
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remai ni ng candi dates al so sufficiently huge. There
is no room there fore, for a reasonably judicia
guess. The |aw requires proof. How far that proof
should go or what it should contain is not
provided by the Legislature. In Vashist’s case and
in Inayatullah V. Di wanchand Mahaj an, the
provision was held to prescribe an inpossible
burden. The | aw has however renmined as before. we
are bound by the rulings of this Court and nust
say that the burden has not been successfully
di scharged. W cannot overl ook the rulings of this
Court and follow the English rulings cited to us.™
The very same question was considered by this Court in
Chhedi Ram v. Jhilmt Ramand others, 1984] 2 SCC 281 by a
bench of which one of us (Venkataram ah, J.) was a nenber
The judgrment in that case was delivered by Chi nnappa Reddy,
J. In that case the returned ~candidate Jhilmt Ram had
secured 17, 822 votes and Chhedi Ram the runner-up had
secured 17449 votes. Thus the difference between the
successful candidate and the candidate who secured next
hi ghest votes was 373 -~ votes. There were four other
candi dates, of whom Mdti Ram'secured 6710 votes. Chhedi Ram
chal l enged the election of~ Jhilmt Ram on the ground that
Moti Ram was a Kahar by caste, not entitled to seek el ection
fromthe reserved constituency, i.e., his nomnation had
been inproperly accepted and the result of election was
materially affected. The H gh Court found that Mti Ram was
a Kahar by caste
637
and not a nenber-of the schedul ed Castes. Having arrived at
the conclusion that Mti Rams nom nation had been accepted
i mproperly, the H gh Court was not prepared to set aside the
election of Jhilmt Ramas it took the view that the result
of the election had not been shown to have been affected in
view of the inproper acceptance of the nom nation of Mti
Ram The election petition in that case was, therefore,
di sm ssed. Chhedi Ramthen preferred an appeal to this Court
agai nst the judgnent of the H gh Court. This Court allowed
the appeal. In the course of the judgnent Chi nnappa Reddy,
J. Observed thus
"2. W are afraid the appeal has to be
al | owed. Under section [00(1)(d) of the
Representation of the People Act, 195 1, the
el ection of a returned candidate shall be decl ared
to be void if the High Court is of opinion that
the result of the election, in . so far as it
concerns the ret ur ned candi dat e, has been
materially affected by the inproper acceptance of
any nomnation. True, the burden of establishing
that the result of the election has/ been
materially affected as a result of the-inproper
acceptance of a nonmination is on the person
i npeaching the election. The burden is readily
di scharged if the nomnation which has  been
i nproperly accepted was that of the successfu
candi date himself. On the other hand, the burden
is wholly incapable of being discharged if the
candi dat e whose nomi nati on was i nproperly accepted
obtained a | ess nunber of votes than the
di fference between the nunmber of votes secured by
the candidate who got the next highest nunber of
votes. In both these situations, the answers are
obvious. The <conplication arises only in cases
where the candi dat e, whose nomi nati on was
i mproperly accepted, has secured a | arge nunber of
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votes than the difference between the nunber of
votes secured by the successful candidate and the
nunber of votes got by the candi date securing the
next hi ghest nunber of votes. The conplication is
because of the possibility that a sufficient
nunber of votes actually cast for the candidate
whose nom nation was inproperly accepted mght
have been cast for the candi date who secured the
hi ghest nunber of votes next to the successfu

candidate, so as to upset the result of the
el ection, but whether a sufficient nunmber of
voters woul d have so done, would ordinarily remain
a specul ative possibility only. In this situation

the answer to the question whether the result of
t he

el ection-coul d be said to have been materially
af fected nust depend on the facts, circunstances
and - reasonabl e probabilities of the case,
particularly on the difference between the nunber
of votes secured by the successful candidate and
t he candi date ~securing the next highest nunber of
votes, as compared wth the nunber of votes
secured by the candidate whose nomnation was
i mproperly accepted and the proportion which the
nunber of wasted votes (the votes secured by the
candi date @ whose nomi nation  was i mproperly
accepted) bears to the nunmber of votes secured by
the successful candidate. If the nunber of votes
secured by the candidate whose nomnation was
rejected is not di sproportionately |arge as
conpared with the difference between the nunber of
votes secured by the successful candidate and the
candi date securing the ~next ~highest number of
votes, it would be next to inpossible to conclude
that the result of the election has | been
materially affected. But, on the other 'hand, if
the nunber of votes secured by the candi dat e whose
nom nati on was i mproperly accept ed is
di sproportinately |arge as _conpared with the
di fference between the votes secured by the
successful candidate and the candidate securing
the next highest nunber of votes and if the votes
secured by the candidate whose nom nation was
i mproperly accepted bears a fairly high proportion
to the votes secured by the successful candi date,
the reasonable probability is that the result of
the election has been materially affected and one
may venture to hold the fact as proved. Under the
I ndi an Evidence Act, a fact is said to he proved
when after considering the matters before it, the
court either believes it to exist or considers its
exi stence so probable that a prudent man ought,
under the circunstances of the particul ar case, to
act upon the supposition that it exists. If having
regard to the facts and circunstances of a case,
the reasonable probability is all one way, a court
must not |ay down an inpossible standard of proof
and hold a fact 1is not proved. In the present
case, the candi dat e whose nom nati on was
i mproperly accepted had obtained 67 10 votes, that
is, alnost 20 times the difference between the
nunber of votes secured by the successfu

candi date and the candidate securing the next
hi ghest nunber of votes. Not nmerely that. Th
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nunber of votes secured by the candidate whose
nom nation was inproperly accepted bore a fairly
hi gh proportion to the nunber
639

O votes secured by the successful candidate-it
was a little over one-third. Surely, in that
situation, the result of the election nmay safely
be said to have been affected."

In the case before us Respondent No. | had secured
23006 votes and Respondent No. 2 had secured 20735 votes.
The margin thus was of 22371 votes. Respondent No. 8, the
validity of whose nom nation was questioned, had secured
3606 votes. It is no doubt true that if we assunme that al
the 3606 votes secured by Respondent No. 8 woul d have gone
to Respondent No. 2, Respondent No. 2 would have been the
successful candidate. at the election. Having regard to the
facts of this case we feel that it is not possible to hold
that the appellant in this appeal has established that the
result of / the election of the returned candi date had been
materi al l'y af fected because the di fference between the votes
secured by Respondent No. 1 and ‘the votes secured by
Respondent No. 2 was 2272 votes. Respondent No. 8 had
secured only about 1 7th of the nunber of votes polled by
the Respondent No. |' and there were 15 candi dates (excl udi ng
respondent No. 8) «contesting the election. It is not
possible to reach a/ finding in this  case by making a
judicial guess that all the 3606 voters who had voted in
favour of Respondent No. 8 would have cast their votes in
favour of Respondent. No. 2 alone. Even if about 1350 of them
had cast their votes in favour  of any of  the other 14
candi dates (including the returned candi date) Respondent No.
2 could not have becone the candidate who had secured the
hi ghest nunber of votes at the election. At this stage it is
relevant to refer to the observation of Gulam Hasan, J. In
Vashi st Narain Sharma’s, case (supra) which run thus:-

"But we are not prepared to hold that the
nere fact that the wasted votes are greater than
the margin of votes between the returned candi date
and the candi date securing the next highest nunber
of votes nust lead to the necessary-inference that
the result of the election has been materially
affected. That is a matter which has to be proved
and the onus of proving it lies wupon the
petitioner. It wll not do nerely to say that al
or majority of the wasted votes mght have gone to
the next highest candidate. The casting of votes
at an election depends upon a variety of factors
and it is not possible for any one to predicate
how many or which proportion of the votes will go
to one or the other of the candidates. Wile it
nmust be recognised that the petitioner“in such a
case of confronted with a difficult situation, it
is not possible to relieve himof the duty inposed
upon himH

640

by section 100(1)(c) and hold without evidence
that the duty has been discharged. Should the
petitioner fail to adduce satisfactory evidence to
enable the Court to find in his favour on this
point, the inevitable result would be that the
Tribunal would not interfere in his favour and
woul d allow the election to stand."

In the case before us we are of the view that the High
Court was right in observing that the appellant or any other
party had not placed satisfactory evidence to reach the
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conclusion that all or a sufficient nunber of the wasted
votes which had been cast in favour of Respondent No. 8
woul d have gone in favour of Respondent No. 2, had
Respondent No. 8 not been one of the candidates at the
el ection. The High Court has on the evidence before it held
that "in the context particularly of the poll being heavy
and the contestants being large in nunmber 16 in all-it
remai ns unreasonable to guess that if the respondent No. 8
were excluded fromthe arena of contest the wasted votes
woul d have gone to the respondent no. 2 thereby enabling him
to succeed. The burden 1lying upon the petitioner remains
clearly undi scharged and the speculative possibility does
not attain the level of proof.”" W agree wth the above
observation of the H gh Court since the appellant has not
di scharged the burden which clearly lay on himor proving
that the result of the election had been materially affected
even assum ng that the ~nom nation of Respondent No. 8 had
been inproperly ~accepted. This -appeal should, therefore,

fail. W ~‘accordingly dismss it. W, however, nake no order
as to costs.
N. P. V. Appeal dism ssed.
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