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ACT:

Code of Cvil Procedure, 1908 (Act 5 of 1908), s. 2(2)-Oder
passed on application under s. 57(9) nodifying schenme franed
under s. 92 of the Code of Civil Procedure-Wether decree-
Poi nt not raised in pleadings-Effect of-Mudras H ndu
Rel i gi ous Endownent Act, 1927, s. 57(9).

HEADNOTE

A suit was filed by certain worshipers of a tenple under s.
92 of the Code of Civil Procedure for the settling of a
schene for its proper nmanagenent ‘and adm nistration. The
schene was franed by the subordi nate Judge and the sane was
confirmed by the Hi gh Court.

On  August 4, 1947 the Board of Conmi ssioners of Hindu
Rel i gi ous Endownents filed a petition under s. 57(9) of the
Madras Hi ndu Reli gi ous Endownents Act. 1927 in the Court  of
the District Judge for the nodification of the schene. Qut
of the many issues raised, two of them related to the
remuneration allowable to Archakas and the Karnam two
classes of tenple officials. The decision of the District
Judge was that no case was nmade out for varying the
renmuneration payable to Archakas and Karnam under. the
original schene. |In appeal, the Hgh Court substantially
nodi fied the provisions regarding remnmuneration. The/ Hi gh
Court held that the Archakas should be entitled “to claim
only half share in the Dibbi collections and to a 'sinilar
share in the punpkins and rice offered at the time of the
dedication of a calf to the deity and to no ot her
perquisites or emolunents. As regards the Karnam the High
Court held that he should be entitled to a salary of Rs. 25
per nensum He m ght appoint a deputy in his place who
shoul d be a person acceptable to the executive officer. The
Karnam was not to get any share in the Dibbi collections
even if he chose to performhis duties personally. The
appel l ants came to this Court after obtaining a certificate
fromthe H gh Court.

The first contention raised by the appellants was that as
the present proceedings originated on an application filed
under s. 57(9) of the Madras H ndu Religi ous Endowrents Act,
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1927, in the absence of any provision for an appea
conferred on the aggrieved party by the Act, the appeal to
the H gh Court was inconpetent and hence the changes nade by

the Hgh Court were wthout jurisdiction. It was also
contended that there was no justification
271

for interfering with the itens of renuneration, enolunents
and perquisites sanctioned by custom and usage which had
been recogni sed after contest by decrees of courts.

Hel d: The appeal filed by the Board of Conm ssioners it

the High Court against the order of the District Judge was
conpetent and the High Court had jurisdiction to entertain
and deal with the, appeal. A schene framed under s. 92 of
the Code of Civil Procedure which is deened to be a scheme
under s. 75 of the Madras Hindu Religious Endownents Act,
1927 is one which is framed in a suit and the scheme itself
is a part of the decreein the schene-suit. It is for the
nodi fication or cancellation of such a schene or rather of
the schenme which is part of the decree that s. 57(9) nakes

provision by the nmachinery of an application. If after
hearing the application under s. 57(9), the schene itself is
cancel l ed, the previous decree will cease to exist. In such
a case, it cannot be-said that the vacating of the decree
passed under s. 92 does not itself amount to a decree
within the neaning /of s. 2(2) of the Code of G vi

Pr ocedure. It does not nmake any difference if instead of

the decree being vacated by cancellation, the sanme is
nodi fi ed. An order passed on an application under s. 57(9)
is an anended decree agai nst which an appeal |lies under s.
96 of the Code of Civil Procedure.

(ii)The reasoning of the H gh Court that the remuneration

enj oyed by the Archakas shoul d be di sal l'owed to them because
of the vagueness of the itenms, was not open on the pleadings
and was not justified on the facts and hence the Hi gh ' Court
was wong in nodifying the schene.

(iii)The High Court was wong in nodifying the schene

regardi ng the Karnam There (was no prayer in the
application wunder s. 57(9) to abolish the office of Karnam
and along with that his right to custonmary enol unents. The

H gh Court erred in depriving the Karnam of doing his duty
hi nsel f and earning the renuneration customarily payable to
him for his work. That was not even the relief claimed in
the application. There was no justification for reducing
the remuneration of the Karnamto a nominal figure. Merel y
because sonme portion of his responsibilities for keeping
proper accounts of Dibbi collection was entrusted to an
executive officer did not warrant the virtual abolition of
his office.

Raj agopala Chettiar v. Hindu Religious Endowrents Board,
I.L.R 57 Mad. 271 (F.B.), referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 531 -and
532 of 1961.

Appeal s fromthe judgnent and decree dated January 31, 1957,
of the Madras High Court in Appeal Suit No. 357/1951
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T. Satyanarayana, for the appellant (in C A No.531/1961)and

respondents Nos. 3, 4, 6, 7 and 10 to 12 (in.C. A No.532/61).
A V. Viswanatha Sastri. and T.V.R Tatachar for the
appel lants (in C A No. 532/1961).

C. K. Daphtary, Attorney-General, R Ganapathy Iyer and R N
Sachthey, for the respondent (in C. A No. 531/1961) and
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Respondent No. 2 (in C A No.532/1961).

Cctober 31, 1963. The Judgnent of the Court was delivered
by

AYYANGAR J. - These two appeal s arise out of a single judgnent
of the Hi gh Court of Andhra Pradesh and are filed by two
distinct parties who felt aggrieved by it, pursuant to the
grant of certificates of fitness granted by the H gh Court
under Art. 133(1) of the Constitution.

In Dwaraka Tirumalai--a village in the West CGodavar
district of Andhra Pradesh, there is a tenple dedicated to
Sri Venkat eswaraswami . The adm nistration of the affairs of
this tenple was being conducted under a schene settled on
the 28th August, 1930 by the Subordi nate Judge of Eluru in
Oiginal Suit No. 1 of 1925 on his file. That was a suit
filed by certain worshippers of the tenple under s. 92 of
the Gvil Procedure Code for the settling of a schenme for
the proper managenment and administration of the institution.
The hereditary trustees of the tenple as well as the office
hol ders thereof, _and in particular the archakas and the
Kar nam wer e party-defendants to that litigation. There had,
even then, been controversy as regards the rights of the two
of fice holders whom we have nanmed and as regards the itens
of remuneration to which they were entitled and these were
considered and findings recorded by the Court and the
provisions of the schenme framed enbodied the findings on
these points. Fromthe decision of thelearned Subordinate
Judge appeals were filed to the H gh Court: both by the
wor shi pper plaintiffs as well as by the Dharnakartas who
wer e
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nmenbers of the famly of the Zam ndar of M/l avaram whi ch was
the hereditary trustee of the tenple-but both the  appeals
were dism ssed and the schenme, as franed by the trial Judge,
was confirmed.

During the pendency of this suit in the Court ' of the
Subor di nate Judge, the Madras Legi slature enacted the Madras
H ndu Rel i gi ous Endownents Act (Madras Act 11 of 1927) which
we will hereafter refer to, as the Act. It was an enact nent
to provide. as its preanble recited, for "the ‘better
admini stration and governance" of certain H-ndu Religious
Endownent s. The temple of Venkateswaraswam was an
institution to which the Act applied and according to - the
nonencl ature adopted by the Act the tenple in question was
an "excepted tenple"an expression which was defined  as
meaning "a tenple, the right of succession to the office of
trustee whereof .. ... ... .. ... .. .. ... ... has been
hereditary”". As already stated, the famly of the Zam ndars
of Mylavaram were the hereditary trustees of this tenple.
Section 75 of the Act ran :

"75. Where the adnministration of a religious endowent is
governed by any schene settled under section 92 of ‘the Code
of Civil Procedure, 1908, such schene shall, notw thstandi ng

any provisions of this Act which may be inconsistent wth
the provisions of such schene, be deened to be a schene
settled wunder this Act, and such schene may be nodified  or
cancelled in the manner provided by this Act."

The schenme franed by the Subordi nate Judge and confirnmed by
the High Court thus being a schene which was "deened to be a
schene settled under the Act", the provisions of s. 57(9)
were attracted and this sub-section ran:

"57. (9) Any schene of administration settled by a court
under this section or which under section 75 is deened to be
a schene settled wunder this Act may, at any time for
sufficient cause, be nodified or cancelled by the court on
an
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application nade by the Board or the trustee or any person
havi ng i nterest, but not otherw se."

In accordance with the powers contained in that behalf the
Board of Commissioners for H ndu Religious Endowents (for
short ness the Board) who were the authorities constituted to
adnm nister the Act filed an original petition on August 3,
19470.P. 76 of 1947 in the Court of the District Judge,
"West  Codavari for the nodification of the schene. The
points wupon which the nodifications were sought wer e
nunerous and several of these were accepted by the Court but
only two of themare nowin controversy and are the subject-
matter of the appeals and t hese rel ate to t he
remuneration allowable to two classes of tenple officials
(a) Archakas, and (b) the Karnam both of these holding
their office by hereditary right. The learned District
Judge ,accepted the contention raised by these two sets of
of fi cehol ders that no case had been nade out for varying the
remuneration which had been held payable to themunder the
original scheme in OS. 1 of 1925. “Against this decision of
the District Judge an appeal was filed to the H gh Court by
the Board of Comm ssioners and the |earned Judges allowed
the appeal in part and substantially nodified the provisions
as to the renuneration payable to the two officeholders. It
is only necessary to add that the archaka respondents filed
a nmenorandum of cross objections to the appeal preferred by
the Board, but this was dism ssed.” That disnissal has now
become final and the clains made in that nmenorandum cannot
be and are not the subject -of challenge before us.
Questioning the correctness of the judgnent of  ‘the Hi gh
Court in the appeal by the Board both the archakas as well
as the Karnamfiled petitions for certificates of  fitness
under Art. 133 and these havi ng been granted, their | appeals
are now before us. CGCivil Appeal No. 531 of 1961 is the
appeal filed by the hereditary Karnamof the suit-tenple,
while Civil Appeal 532 of 1961 is by the Archakas.

275

Cvil Appeal No. 532 of 1961 :

We shall, first, take up for consideration Cvil Appeal 532
of 1961. which 1is concerned with the grievance of the
archakas against the wvariation made by the H gh Court
agai nst the schene as settled by the |learned District Judge.
According to the appellants, they are entitled to severa
items of remuneration. The najor one anong these is a  half
share in the votive offerings in the shape of cash etc.
deposited by the worshippers in the Hudni or dibble kept in
the tenple to which they claimed title by virtue of _|ong
usage and custom It was said that the total collections
from the dibbi amounted to near Rs. 50,000 per year. The
manner in which the dibbi collections were gat her ed,
accounted for and divided is set out in the judgnent in
O S. 1 of 1925 and fromits contents it is manifest that this
usage had been recogni sed by several previous decisions  in
litigations to which the tenmple was a party. We mght,
here, nention a matter which is of relevance only to Civi
Appeal 531 of 1961 and that is that fromthe half share to
which the tenple was entitled the Karnam of the tenple was
by custom given for his services a one anna or a 1/16th
share. As regards these the | earned Subordinate Judge in
his judgment in OS. 1 of 1925 observed

"The archakas and the Karnam of the tenple were allowed to
take their respective shares in the collections in dibbi for
a long tine and though the origin of such a right is not
known, it cannot be said that it had no legal origin. It




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 5 of 15
m ght have been recogni sed by the founder him-elf, of the
temple."

Besides a share in the dibbi collections the archakas also
laid a claimto a share in the bhogam and besi des, certain
fees on the occasion of marriages or Upanayanans performed
in the tenple. nmonies dropped on the plate on the occasion
of Dweeparadhana and certain clains to Padaraksha Kanukal u
and certain punpkins which were brought to the tenple as
offerings to the deity. It was their claimthat their right
276

to these itens of extra renmuneration was founded on custom
and had been recognised and given effect to from time
i menorial by Courts on occasions when their right to any of
these itens was di sputed. The |earned Subordinate Judge who
franed the scheme in O.S. 1 of 1925 did not specifically set
out these minor items in the schene that he framed, though
some of these matters were the subject of discussion and
finding in the judgnment to which the scheme was a schedul e
but inline with the terns of s. 79 of the Act which, by the
date his judgnent was pronounced, had cone into force and
whi ch read

"79. Save as otherw se expressly provided in or under this
Act nothing herein contai ned shall affect any established
usage of a math or tenple or the rights, honours, enolunents
and perquisites to which any person nay by custom or
ot herwi se be entitled in such math or temple."

added in paragraph 23 of the schene these words:

"Not hi ng contained in the scheme shall affect established
usage with regard to the rights, honours, enoluments and
perquisites to which any person may by custom or . ot herw se
be entitled in the tenmple.™

There was, however, a specific reference in the schene in
cl. 12 for the division of the dibbi collections ‘and the
handi ng over to the archakas of the half share to which they
were entitled.

It was of the terms of this schenme that nodifications were
sought by the petition filed under s. 57(9) of the Act. The
petition while conceding, in paragraph 4(e), the ‘right of
the archakas to the half share in the dibbi collections,
proceeded to state in paragraph 7(g),

"7. (g) The archakas claima half share in -the dibbi

col l ections; such half share exceeds Rs. 18,000 per year; in
spite of this the archakas claimfurther noneys. As paynent
of such a claimis against the interests of the tenple,
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provi sion has to be made that the archakas are not entitled
to any remuneration or fee or share or in the shape of |ands
or income fromthe |ands, other than their share in_ the
di bbi collection."

and in sub-paragraph

"7. (b) The practice of giving a share of the boguns to
certain tenple servants is against the interests of the
temple."

The nodification thus sought was objected to by the archakas
who were inpleaded as respondents to the petition and they
averred in paragraphs 11 and 12 that their right to the
bogums and the other fees and perquisites which they were
claimng and which were being received and enjoyed by them
up to then, were rightfully theirs and that there was no
reason, in law or equity, to deprive themof these itens.
The | earned District Judge, after accepting severa

suggestions nmade by the Board for the nodification of the
scheme in the nmatter of the manner in which the dibb

accounts were to. be kept, how the dibbi was to be opened
etc. which. are no longer the subject of conplaint. observed
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as follows in regard to the archakas and the Karnam wth
whom we are concer ned:

"So far as the archakas, and the karnam are concerned nost
of their rights are governed by the decrees, usage, custom
etc., and they should be adhered to For doing these
definite duties irrespective of the question whether the
wor shi pper visits the tenple or not, they are paid their
share in the dibbi collections The person incharge of the
deity at the time of the worship will be the archakas or
archakas attached to the tenple They may be required to
perform special worship or conduct ot her cer enoni es

according to usage and custom and be paid accordingly. It
is unnecessary and it will be dangerous to disturb the
est abl i shed
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usage in the tenple or to create m sunderstandings which
will detrinentally affect the worshipping public and the

snoot h working of the-institution intended primarily for the
propitiating of God by the worshippers who go there seeking
temporal and spiritual advantages. So far as the other
offerings by the donorsto the tenple of the deity are
concerned which are not put-in the dibbi the archakas or
others can lay no claim.......................... The
archakas have got certain rights in the prasadanms. There is
no reason why that right should be comuted. These things
have to be left to the good sense of the archakas and
sthanikar........................ According to P.W1, the
guantities to be supplied for each bhogum are fi xed. These
things should not be changed as no trouble has been
experienced with regard to it."” (ltalics ours).

Thus in effect the | earned District Judge, though he nade
substanti al nmodi fi cati ons in t he details of t he
adm nistration, refused to disturb the node or quantum of
renmuner ati on which had previously prevailed in the tenple.

It was fromthis judgnent that the Board preferred an appea
to the H gh Court. The |learned Judges of the Hi gh Court
nodified the direction of the learned District Judge by
stating:

"The appel |l ant seeks al so the nodification of clause (14) of
the schene in so far as it provides that the archakas shal
be entitled to claimas and for their_ remuneration ’'only
hal f the share of the income fromthe dibbi installed inthe
tenmpl e and such other enolunents, perquisites etc., allowed
under the decrees of Courts, or usage’. W are in -agreenent
with the learned Counsel for the appellant that t he
provision as regards 'other enolunents, perquisites etc.,

allowed to them under the decrees of courts and ’ ‘usage’ is
too vague and likely to give rise to
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difficulties. W think that their <claim should be

restricted to a half share in the dibbi collections-and to a
simlar share in the punpkins and rice offered at the tine
of the dedication, of a calf to the deity a right ‘which

appeared to have been recognised for long. |In our opinion
t hey should be entitled to no other perquisites or
enmol unent s. This part of clause (14) wll be nodified

accordingly.",
and later in the judgnent the | earned Judges dealing wth
the clains nade in the menorandum of cross objections, added

"M Vi shnurao for the archaka-respondents has urged that
the schene needed no nodification. H's nmain and substantia
contention is in relation to the enolunments receivable by
the archakas. He contends that his clients are entitled to
a half share in all the votive offerings nmade to the deity.
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We are not satisfied that the archakas are entitled to such
a share. It is notorious that on account of bad nmanagenent,
the archakas of tenples all over this part of the country
have been clainmng rights far in excess of what is
legitimate and proper. |In the case of lands belonging to
the deity and put in their possession, clainms have been
general | y advanced to full ownership thereof repudiating the
title of the deity thereto. ..Such clai ns have been
negatived and an arrangenent has been recently arrived
at, so far as the rest while Andhra State is concerned,
whereby the archakas are allowed to enjoy a portion of the
land for their services. W have no doubt that the claim
now set up to half of whatever is offered to the deity is a
simlar wunfounded claim and cannot be justified on the

ground of ancient usage. |In our opinion, the provision we
have al ready suggested for the remunerati on of the archakas
in dealing with the contentions of the appellant is
adequate. "

In consequence, clause (14) of the scheme was nodified to
read :
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"The archakas shall be entitled to claimas and for their
remuneration only hal f share in the dibbi collections and to
a simlar share in the punpkins and rice offered at the tine
of the dedication of a calf to the deity and shall be
entitled to no other perquisites or emplunents."

It is the legality and correctness of this nmodification in
the schene that 'is the subject “of the appeal by the
archakas-CGivil Appeal 532 of 1961

Two points were urged by M. Viswanatha ~Sastri |earned
Counsel for the appellant. The first was that no appeal |ay
from the order of the District Judge nodifying the schene
and that the | earned Judges of the High Court were in._ error
in entertaining the appeal and nodifying the provision in
cl. (14) regarding the renuneration permssible for the
archakas. (2) If, however, it be held that the appeal by the
Board was conpetent he wurged that the |earned Judges
conmitted an error in effecting the nodification which' they
did..

We shall deal first with the subm ssion that no appeal |ay
to the High Court fromthe decision of the District Judge in
the Original Petition seeking nmodification of the scheme in
OS. 1 of 1925. The steps in the argument on this~ point
were as follows. Appeals are statutory and unless sone
specific statutory provision could be pointed out enabling
an appeal to be filed, any order passed by an authority
woul d be final. No doubt, the proceedi ngs were in the Court
of the District Judge and that would by itself| ordinarily
attract rights of appeal appurtenant to the decisions of
that Court. But there was no scope for the application of
this principle because the proceeding under s. 57(9) of the
Act before the District Judge was initiated by an
application or an original petition and not by a suit. The
resul tant decision of the District Judge was, therefore, not
"a decree" as defined by s. 2(2) of the Cvil Procedure Code
which runs, to quote the material words:

"The formal expression of an adjudication which so far as
regards the Court expressing it, con-
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clusively determnes the rights of the parties with regard
to all or any of the matters in controversy in the suit and
nmay be either prelimnary or final. It shall be deened to
include the rejection of a plaint and the determ nation of
any question within section. 47 or section 144, but shal
not include....... .. .. ... . .. .. . .. ..
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The order passed on OP. 76 of 1947 was therefore not a
decree so as to attract the provision ins. 96 of the G vi
Procedure Code but nerely an order and as from such an order
no appeal lay under the Cvil Procedure Code, the right to
appeal was dependent on the existence of sone specia
provision in the Act itself Section 84 of the Act contained
a provision for appeals fromcertain orders of District
Judges on applications nade to the Court to set aside or
nodi fy certain decisions of the Board, but there is no such
provision in relation to the orders passed by a District
Judge on an application to him under s. 57(9). Thi s
necessarily led, the argunent ran, to the result that the
order of the District Judge disposing of the application by
the Board was not appeal able. |In support of this subnission
reliance was placed on'the decision of a Full Bench of the
Madras Hi gh Court in Rajagopala Chettiar v. H ndu Religious
Endowrents Board(1l). Section 84(1) of the Act enacted

"I'f any dispute arises as to whether a math or tenple is one
to which this Act applies or as'to whether a math or tenple
is an excepted tenple, such dispute shall Be decided by the
Board. "

Pursuant to the power thus conferred the Board deci ded after
an enquiry that the tenpl e whose trustee was the appell ant
before the Hi gh Court, was not an " excepted tenple”. From
this decision the 'aggrieved trustee availed hinself of the
renmedy provided by s.” 84(2) which ran

"A trustee affected by a decision under subsection (1) may
wi thin one year apply to the G vi

1) l.L.R 57 Mad- 271
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Court to nodify or set aside such decision, but subject to
the result of such application the order of the Board shal
be final." (italics ours).

The District Judge refused to set aside or nodify the ' order
of the Board but confirmed it: Under s. 84 as it then
stood, there was no specific provision for appeals being
filed against an order of the District Court on an
application filed to it under s. 84(2). Nevert hel ess the
aggrieved trustee filed an appeal to the H gh Court and
t her eupon a prelimnary objection was raised to the
mai ntai nability of the appeal which question was referred to
a Full Bench for its decision. The |earned Judges sustai ned
the prelimnary objection for the reason that the order of
the District Court did not fall within the definition of a
decree wthins. 2(2) of the Gvil Procedure Code, because
the proceeding in which the order was passed  was an
application and not a suit and consequently.s. 96 of the
Cvil Procedure Code was not attracted. There being no
specific provision conferring a right of appeal against
orders wunder s. 84(2), the Full Bench held that no appea
lay to the Hgh Court. On the analogy of this decision it
was urged before us that as the proceedings in the case
before us originated on an application filed under s. 57(9),
in the absence of any provision for an appeal conferred  on
the aggrieved party by the Act, the appeal to the H gh Court
was i nconpetent.

We are clearly of the opinion that the principle of the Ful
Bench decision cited does not apply to the application
before us and that the appeal was conpetent. Section 57 of
the Act deals with two types of cases. The first is that
conprised in sub-ss. (1) to (7). These deal with the power
of the Board to frame schenes and the proceedings in
relation thereto. Sub-section (1) enpowers the Board to
settle a schene for the proper administration of a tenple
and the endowrents attached thereto and specifies the nanner
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i n which proceedings for the purpose may be initiated. Sub-
section (2) enunerates
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the provisions which may be contained in the scheme ,to be
franed. Sub-section (3) sets out the matters incidental to
the determination of the properties pertaining to the
tenmples which are to be nade part of the schene franed.
Sub-section (4) reads:

"57. (4) The Board may, for good and sufficient cause,
suspend, renove or dism ss any executive officer appointed
in pursuance of a schene settled under sub-section (1) or
direct the removal of such officer."” and sub-s. (5)

"57. (5) The Board may at any time by order and in the
manner provided in sub-section (1) nodify or cancel a schene
settled under that sub-section."”

Sub-section (6) directs the publication in the prescribed
manner of the orders of the Board settling, nodifying or
cancel ling a scheme under the section. This conpletes the
fasciculus of sections dealing with the power of the Board
to franme 'a scheme and matters ancillary thereto. Up to this
stage the proceedings areall before the Board. Next, we
have sub-s. (7) which reads

"57. (7) The trustee or any person having interest may
within six nonths of the date of such publication institute
a suit inthe court tonodify or set aside such order
Subject to the result of such suit and subject to the
provi si ons of sub-section (9) every order of ‘the Board shal
be final and binding on the trustee and all persons having
interest."

Therefore in the case of schenes framed by the Board itself
it is clear that parties aggrieved have a right to file
suits and against the decrees passed in such 'suits it need
hardly be said that there would autonmatically be a right of
appeal under the Code. The next relevant sub-section is

that nunbered (9) which we have set out earlier. The
guestion is whether a different result as to appeals was
intended in regard to proceedi ngs taken under s. 57(9). A
scheme which is framed under s. 92, Cvil Procedure Code
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which is "deened to be a schene under s. 75 of the Act", is
one which has been franmed in a suit and the schene itself is
part of the decree in the schenes it. It is for the

nmodi fication or cancellation of such a schene or rather of
the scheme which is part of the decree that s. 57(9) nakes
provision by the nmachinery of an application. if, ~after
hearing the application under s. 57(9), the schene itself is
cancel l ed, and s. 57(9) provides for such a contingency and
contenpl ates such an order-the previous decree will cease to
exi st. In such an event it would scarcely be open to
argunent that the vacating of the decree passed under s. 92
of the G vil Procedure Code would not itself amount to a

decree within the nmeaning of s. 2(2) of the Cvil Procedure
Code. Does it make any difference in that instead of the
decree being vacated by cancellation, it is nodified? We
are clearly of the viewthat it nakes no difference. The

same matter mght be viewed froma slightly different angle.
The schene-decree itself might have contained a provision
granting liberty to a party to the decree to nove the Court
by an "application" for the nodification of the schene in

stated contingencies. I[f in pursuance of such |liberty
reserved, an application were nade to amend the schene-
decree, t he resul t ant order though passed on an

"application" would certainly be an anended decree agai nst
whi ch an appeal would lie under s. 96 of the Cvil Procedure
Code. W need only add that the legality of such a
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reservation of liberty has recently been upheld by this
Court. If the reservation of power or the liberty in the

decree woul d produce such a result and render the amendnent
of the scheme an anended decree so as to satisfy the
definition of a decree within s. 2(2) of the Cvil Procedure
Code, it appears to us that it makes no difference that such

a liberty to nove the Court to nodify the decree is
conferred not by the schene-decree but by an independent
enact nent such as the Act now before us. In t he

ci rcunst ances, we consider that the appeal by the Board to
the H gh Court was conpetent and that the | earned Judges had
jurisdiction to entertain and deal with the appeal
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Conming next to the nerits of the decision of the H gh Court,
| earned counsel for the appellant pointed out that there
were seven famlies of archakas who held the office by
hereditary right, who divided the share of the dibb

coll ections and the other mnor itenms between thenselves.
Wrship in the tenple went onfrom5 A M every day to 9
P.m and during this entire period, 4 or 5 of the archakas
have to function continuously. Besides, there were between
40 and 50 festivals every year which entail heavy’  work.
From out of the remuneration and perquisites they received
the archakas had to engage Srivai shnavite cooks to prepare
the naivedyans and /itens of food prepared for the deity and
there were also other expenses of a simlar nature to be
i ncurred by them In the face of these and ot her
circunstances to which he drew our attention he subnitted
that there was no justification for interfering with the
items of renmuneration, enolunents and perquisites sanctioned
by custom and usage whi ch had been recognised after contest
by decrees of courts. These natters were brought to our
attention with a view to denonstrating that the remuneration
and perquisites which the |learned District Judge held them
to be entitled, were not so utterly out of proportion to the
duties which they had to dischargein connection wth the

wor shi p in the tenple. In ‘view, however, of the
circunst ances to be presently nentioned we consider that it
is not necessary to pursue this line of argunent. The

appel I ant s did not dispute that the share of di bb

collections etc. and other items of perquisites which had
been fixed by custom and usage was really a renuneration for
the services perforned. if that were so, it would follow
that a radical change in circunstances might justify “its
revision. It might be upward or it m ght be downward. This
position also was not disputed by |earned counsel. But
| earned counsel was well-founded in his subm ssion that on
the pleadings in the case and on the evidence that was | ed,
there was no justification for the High Court to interfere
with paragraph 14 of the schene as franed by the | earned
District Judge. It would
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be noticed that the learned District Judge had, in  that
par agraph, after making provision elsewhere for saf e-
guarding the interests of the tenple and for streamining
the adm nistration, allowed to the archakas the renmuneration
to which they were held entitled by custom and usage which
had been proved to be established after contest in courts.
In OQP. 76 of 1947 which had been filed by the Board seeking
nodi fication of the schenme settled in OS. 1 of 1925 they
stated in paragraph 7(g) whose ternms we shall repeat;

"The archakas claima half share in the dibbi collections;
such hal f share exceeds Rs. 18,000 per year. |In spite of
this the archakas claimfurther noneys. As paynent of such
a claimis against the interests of the tenple, provision
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has to be made that the archakas are not entitled to any
remuneration or fee or share or in the shape of |lands or
incone fromthe |ands, other than their share in the dibb

col l ections. "

Fromthis the followi ng seems to be clear: (1) The claim of
the archakas to a half share in the dibbi collections was
not disputed, nor was the paynment said to be inproper. (2)
Further clainms of the archakas which was expl ained as being
one to a share of the lands or of the income fromthe |[|ands
other than the half share in the dibbi collections was
di sput ed. I n sub-paragraph (h) an objection was raised to
giving a share in the bhogans to the tenple servants in
whi ch termthe archakas woul d be included in these term

The practice of giving a share of the bhogans to certain
tenple servants is against the interests of the tenple.
Provi sion may be made for the fram ng of suitable rules and
regul ations by the trustees subject to the confirmation of
the Board in regard to the rermuneration of the tenple
servants. /"

In the counter-statenent filed on behalf of the archakas-
respondents they asserted their right to what had already
been established by decrees of courts and
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also to their share in the bhogans. The |earned District
Judge examined thi's question on the basis of the evidence,
upheld their claimto certain perquisites and the result of
his finding he recorded in paragraph 14 -of the schene
already extracted. 'The Board filed an appeal against this
decision to the Hgh Court. I'n regard, =~ however, to
paragraph 14 of the schene the only ground urged was ground
13 which ran:

"The Ilower court erred in allow ng thearchakas as much as
hal f of the dibbi collections".

In other words, no objection was raisedto their enjoynent
of their share in the bhogamas well as the mscellaneous
items of remuneration which they had been receiving sonme of
which we have set out earlier.  The |earned Judges of the
Hi gh Court at the stage of the appeal did not disturb the
finding as regards the share of the dibbi collections.
I ndeed, they could not have, because there was not ~even a
prayer for interfering with that share in OP. 76 of 1947
that was filed by the Board notw t hstanding the |ine adopted
in ground 13 of their menorandum of appeal. To sumup, the
position as it enmerged at the hearing of the appeal by the
Hi gh Court was this. In their applicationto the District
Court the Board had conceded the right of the archakas to
the half share in the dibbi collections and desired no
nodi fication of the scheme in OS. 1 of 1925 in that regard.
They, however, prayed for a nodification in so far as the
original schenme recogni sed and nmade provision for the /right
of the archakas to a share in the bhogans. The  District
Judge had, of course, naintained the right to a share of the
di bbi coll ections which was not in dispute, but had decided
against the Board as regards the nodification sought  as
regards bhogans in para 7(h) of the Original Petition. The
Board filed an appeal. There was no ground of appeal as
regards the right of the archakas to a share of the bhogans
so that except with the | eave of Court they were not in a
position to canvass the propriety of the rejection of the
relief they sought.
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The Board,. however, questioned the right of the archakas to
a share of the dibbi collections which, having regard to
the contents of their petition, was not at all open to

them The ground upon which the | earned Judges nodified
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paragraph 14 of the schene by elimnating all itens other
than the half share of the dibbi collections was that the
par agraph was too vague and mght give rise to difficulties.
In this connection the |earned Judges failed to take into
,account the fact (1) that these itens of renuneration had
been cl ai med by them and had been, after contest, allowed by
decr ees of courts in which their quantum and the
circunstances in which they were to be received had been
fixed, so that though the clause which nade a reference to
custom and wusage appeared prima facie vague, in reality
there was no vagueness about them (2) This apart, that the
schene framed by the Subordinate Judge in O S. 1 of 1925 had
been working for over a quarter of a century and had not
given rise to any difficulties notwithstanding that the
items were not set out inthe scheme with precision, a
matter which is specifically referred by the | ear ned
District Judge in the passage extracted earlier which we
have underlined. (3) That even in OP. 76 of 1947 filed by
the Board there was no allegation that the terms of the
schenme frianed in O S. 1 of 1925 which was couched in sinilar
| anguage had given rise to troubles of interpretation or
that they had been productive of confusion as to need
clarification and particularly by way of elimnation which
is certainly not any clarification. The reasoning of the
| ear ned Judges, therefore, that the renmuneration theretofore
enj oyed by the archakas shoul d be disal lowed to them because
of the vagueness of the itens was not open on the pleadings

and was not justified by the facts.” I'n these circunstances
we consider that ‘the |earnedJudges were in error in
nmodifying cl. 14 of the scheme franed by the |earned

Di strict Judge.

Cvil Appeal No. 532 of 1961 is accordingly all owed and the
origi nal paragraph 14 of the schene
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as franed by the | earned District Judge is restored. The
appel l ants are entitled to their costs in this Court, which
will be paid by respondents 1 and 2.

ClVIL APPEAL No. 531 OF 1961

This appeal, as stated earlier, relates to the renuneration
payable to the Karnam who also holds his office by
hereditary right. Under the scheme franmed in O S~ 1 of 1925
the remruneration of the Karnam consisted of the paynent” to
himof a 1/16th of the half share in the dibbi collections.
Renmuneration on this basis for the duties discharged by the
Kar nam had been established by custom and anci ent” usage and
it was this that was specifically set out in the  schene-
decree passed in O S. 1 of 1925. 1In its application to the
District Court the Board had prayed that the renuneration so
fixed mght be nodified. The allegation in the petition in
relation to this matter is to be found in paragraph’ 8(Q)
where it stated:

"The Karnam of the tenple who now gets a share of the | dibb
col l ecti ons never does service but enploys a deputy on a pay
which has no proportion to the renuneration that he-the
Karnam -gets fromthe dibbi. The work that the deputy does
is inadequate and thus the tenple loses. A provision has to
be made in the Schene that if the Karnam does not hinself do
duty but enploys a deputy, the tenple is bound to pay out of
the di bbi only the actual salary of the Karnam"

In the counter-statement filed by the Karnam who was
i npl eaded as the 9th respondent to the petition he averred
"The duties of the karnamof the tenple or his deputy
consi sts of sitting at the dibbi and nmaintaining a chitta of
the offerings deposited in the dibbi by the pilgrins. In
accordance with imenorial customand usage, the dibb
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collections are counted every day in the presence of the
nanager, t he ar chakas and t he karnam or their

representatives, weighed and divi ded as per their respective
shares"
290
and in the |ater paragraphs an objection was raised to the
node of remuneration suggested in cases where a deputy was
enpl oyed as being contrary to |long established usage and
custom In the Judgnent of the learned District Judge he
said this in regard to the Karnam
"So far as the karnamis concerned, he should preferably
render the duty hinself, but if for any reason he prefers to
engage hinself in other work, be will be entitled to have a
qualified deputy who should be accepted by the executive
officer and the managing hereditary trustee. The deputy
will not be entitled to any share in the dibbi income, but
only the karnam who will nake his own arrangements for
payment- to him"
This was enbodi ed in paragraph 17 of the nodified schene as
franed by the District Judge, and this ran
" 17. The karnam shoul d render duty hinmself He should not
appoint a deputy and if he does, the karnam wll not be
entitled to have any share in the dibbi income. Any deputy
appointed by the karnamw ||l be allowed to do his duties
only if the deputy /is approved by the Executive O ficer and
he wll be paid only such salary as may be fixed by the
Executive Oficer. Deputies can be appointed by the karnam
only with the previous approval of the executive officer."
The Board felt aggrieved by this direction and in the
menor andum of appeal it conpl ai ned:
"The | ower court shoul d have seen that the provision in cl
17 for the office of the karnamis not in the interests of
the institution.”
The | earned Judges of the Hi gh Court nodified para graph 17
by depriving the karnam of ~his share in the di bb
collections, even if he chose to performduties personally
and after the nodification the
par agr aph read:

291
"The karnam shall be entitled to a salary of Rs. ~ 25 per
nmensem He may appoint a deputy in his place who should be
a person acceptable to the executive officer."
The reasons assigned for making this nodification were
two: (1)As a result of the nodifications effected by the
| earned District Judge, as regards which no objection was
rai sed, provision had been nade for, the appointment of an
executive officer whose duty it was to keep regul ar
accounts, which would show the particulars of the offerings
made in the dibbi fromwhich the share due to the archakas
could be computed, the karnanis duties and responsibilities
had been | essened, if not elimnated., (2) Since the karnam
as a matter of practice, discharged his duties 'through
deputies appointed by him it was not necessary that the
trustees should insist upon his personal attendance and the
tenmpl e might therefore benefit fromthe practical abolition
of this hereditary office. The |earned Counsel for the
appel l ant contests the correctness of this approach to the
problem and we agree with himthat the | earned Judges were
in error in nodifying s. 17 of the schene in t he
ci rcunst ances of the case. The office of Karnam was held by
hereditary right and without entering into a discussion of
the question as to whether such an office could be abolished
and if so, in what circunstances, there was no prayer in the
application by the Board to abolish that office and along
with it the right of the karnamto the customary enol unents.
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The avernent in paragraph 8(g) which we have extracted
earlier, was (a) a conmplaint that the Karnam enployed
deputies on a nomnal salary paid by himand that the work
of these deputies was unsatisfactory, (b) Consequent on
this, there was a prayer for a direction whereby when the
karnam entrusted his duties to a deputy, the karnam shoul d
not be entitled to the customary renuneration of an 1/16th
part in the half share of the dibbi collections which
pertained to the tenple but only to the actual wages paid to
the deputy. The subject-matter of the dispute which had to
be
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resolved by the District Court and of the H gh Court on
appeal was only whether the schene franed in OS. 1 of 1925
should be nodified soas to provide for the paynent of a
| esser remuneration where the karnam enployed a deputy. The
| earned District Judge bad considered these natters and had
given his directions in paragraph 17 of the schene.

The |learned Judges of the High Court, however, did not
address. thenselves to the pleadings and to the only natter
in controversy before themviz., (1) should the karnam be
entitled to appoint deputiesto performhis duties and if
so, in what circunstances and subject to what conditions,
(2) in such an event what shoul d be the remuneration payable
to the karnam Instead they proceeded practically to
abolish. the hereditary office and pernmitted hima nonina
remuneration. It is unnecessary to consider whether it was
such a drastic change that was intended to be urged in the
rel evant ground of appeal to the H gh Court which we have
set out earlier, for we are clearly of the opinion that the
| earned Judges were in error in nodifying in the manner they
did para 17 of the schenme. Let us see the actual effect of
para 17 of the schene as framed by the learned District
Judge. He recognised the customary remuneration @of the
of fi ce- hol der. But that remunerati on was not by custom
intended to be a sine cure,, to be drawn and enjoyed by the
Karnam he being at liberty to appoint a deputy at a nom na
salary to performthe duties of the office. Normal ly the
Karnam hinself had to performthe duties and it™ was only
when ow ng to unavoi dabl e reasons he could not do so that
custom sancti oned the enpl oyment of a deputy. By the order
that he passed he recognised this also, and made it
i ncurbent on the Karnamto do duties personally in order to
entitle him to claim the custonary renuneration. The
conditions set out in para 17 therefore were just both as
regards the institution as well as the office-holders and
gave effect to the customary rights and obligations of
both. But by their order the | earned Judges
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deprived the Karnam of doing duty hinself and earning the
remuneration customarily payable to Gnfor such - service.
That, as we have pointed out, was not even the relief
claimed in the application--assum ng that such relief was
cl ai mabl e and could have been granted by the Court
functioning under the Act having regard to the terns of s.
79 we have extracted earlier, a matter about which we prefer
not to express any opinion

The | earned Judges thensel ves appeared to recogni se that the
office being hereditary they could not abolish it. But if
this were so, it was not proper to direct the virtua
abolition of this office and depriving the office-hol der of
his custonmary remuneration nerely because some portion of
the responsibilities for keeping proper accounts of dibb
col l ections was entrusted to an executive officer. Lear ned
Counsel for the appellants pointed out that the appointnent
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of’ an executive officer would not by itself elimnate the
need for a Karnam and the performance of the duties which
custom and wusage laid on him W agree with him in this
submi ssi on. In the circunstances, we see no justification
for reducing his remuneration to a nominal figure. We
consider the directions given by the learned District Judge
proper and sound and are clearly of the opinion that they
did not call for any interference by the | earned Judges of
the Hi gh Court.

Cvil Appeal 531 of 1961 is also allowed and paragraph 17 of
the nodified schene, as franed by the District Judge, is
rest ored. The appel | ant woul d be entitled to the costs of
their appeal in this Court.

Appeal s al | owed.
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