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PETI TI ONER
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Vs.

RESPONDENT:
THE SPECI AL DEPUTY COWM SSI ONER ( REVENUE)

DATE OF JUDGVENT: 28/ 08/ 1996

BENCH:

RAMASWAMY, K.
BENCH:

RAMASWAMY, K.
VENKATASWAM K. (J)

ACT:

HEADNOTE:

JUDGVENT:
ORDER

These appeal s by special | eave arise fromthe order of
the Division Bench of the Karnataka H gh Court made on July
17, 1989 in Wit Appeals Nos. 877-896/89 .dismissing the
appeals in limne and confirm ng the judgnent and order of
the Il earned single Judge dated March 30, 1989 nade in Wit
Petition Nos. 5316-35/89.

The appellants have challenged the wvalidity  of the
notification published under Section 4(1) of the Land
Acqui sition Act 1 of 1894, (for short, the "Act") ‘acquiring
80 acres of land in favour of the second respondent - N T.I
House Buil di ng Cooperative Society.  Notification under
Section 4(1) was published on February 23, 1989. Enquiry
under Section 5-A was conducted. The appellant partici pated
inthe enquiry. Before the declaration could be taken up,
the appellants filed the wit petition in Mirch 1989
challenging the wvalidity of the notification. Before the
| earned single Judge, the appellants had taken five grounds
of objections as enunerated in para 2 of the judgnment of the
| earned single Judge. He dealt with each of (the points
separately and negatived the sane. The Division  Bench
summarily dismssed the appeal. Thus, these appeals by
speci al | eave.

It is strenuously contended for the appellants that
since some of the lands of the appellants were acquired, one
on March 2, 1973 for defence purposes and second on July 28,
1988 for the HM House Building Cooperative Society, the
acquisition of the lends wunder this notificationis nmale
fide and, therefore, is not valid inlaw W find no force
in the contention. Providing house sites for construction of
houses for the nenbers of the second respondent, Co-
operative Society regi stered under State Cooperative
Societies’ Act, is a public purpose is not in question and
cannot be questioned in view of the enlarged definition of
‘public purpose’ wunder Section 32(c) (vi) of the Act as
amended by act No.68 of 1984. Therefore, so long as
providing house sites to the nenbers of the Cooperative
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Society is a ‘public purpose’, the contention that on
earlier occasion also sone of the lands belonging to the
appel l ants were acquired for such or sone other public
pur pose, cannot be held to be mala fide.

It is next contended that alternative l|ands are
available and the lands in question are not fit for
constructon. That question was gone into by the |earned
single Judge and was negatived. It is a question of fact in
each case. The serious contention raised by the |earned
counsel for appellants is that while the notification under
Section 4(1) of the Act was published on February 23, 1989
and, the newspaper publication thereof had come to be made

prior thereto, i.e., on February 1, 1989 and, therefore, the
mandat ory requirement under sub-section (1) of Section 4 has
not been conplied with: It is further contended that the

substance of the notification was not published in the
locality. These two contentions were not raised before the
| earned single Judge; even otherwise, we find that there is
no force /in these contentions. It is stated in the counter
affidavit and also in the record of the Section 5-A enquiry
prodused by the appellant which woul'd clearly indicate that
after the notification was published, it was published in
one of the newspapers on February 1, 1989 and substance
thereof was published inthe locality on March 20, 1989. The
second publication’ inthe newspaper could not be nade for
the reason that it was already published prior to the
publication of the notification in the Gazette. The question
is: whether the  procedure adopted in publishing the
notification in the local newspaper before it was actually
published in the Gazette is in violation of the requirenent
under Section 4(1)?

It is true that normally publication in'the newspapers
woul d be preceded by a publication in the Gazette
notification. It would appear that in this case while
sending the notification, which was approved by the
CGovernment for publication in_ the Gazette, sinultaneously
direction was issued to have it published in the Gazette.
Therefore, it would appear that before publication in the
Gazette was nmde, it was published in one of the news
papers. This is only an irregularity in the procedural steps
required to be taken wunder the Act. |t does nos vitiate of
the notification published in the Gazette on January.

In support of the contention that it is mandatory that
the procedure prescribed under Section 4(1) should  be
strictly conplied with, the learned counsel ~has placed
strong reliance on the ratio of this Court in The Coll ector
(District Magistrate) Allahabad & Anr. Vs. Raja Ram Jai swa
etc. [(1985) 3 SCR 995]. There is no dispute on_ the
proposition that publication of the notification  under
Section 4(1) in the Gazette is a mandatory requirenent. In
fact, in that case, that was not done. The contention raised
in Jaiswal's case (supra) was that it is only an intention
and not mandatory. This court has rightly rejected  that
contention. As noted earlier, since the publication of the
notification under Section 4(1) was made on February 23,
1989, the intention of the Governnent to acquire the |and
for public purpose had been set in notion and it was
directed to take the procedural steps in that behalf as
mandat ed under sub-section (1) of Section 4 of the Act. What
transpires, therefore, 1is that of the notification was made
in one of the newspapers publication earlier to the actua
publication in the Gazette. As stated earlier, it was only
an irregularity in the procedural steps to be taken under
the Act. It is to be seen that the object of the publication
of Section 4(1) is to put a notice to the owners that the
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land is proposed to be acquired for a public purpose and
that they are prevented to deal with the lands in any manner
detrimental to the public purpose. Cbviously, therefore, the
publication in the newspaper would put the owners on notice
of the proposed acquisition even prior to the actua
publication. Admttedly, in one of the newspapers
notification was published after the publication in the
Gazette, nanely, February 1, 1989. The substance was al so
published, as indicated in the proceedings of the Land
Acqui sition Oficer conducted under Section 5-A, on Mrch
20, 1989, the last of the dates was taken for the purpose of
notification under Section 4(1). In that view we hold that
there was no infraction of the conpliance of the requirenent
under Section 4(1) of the Act.

It is then contended that since the lintation period
of one year from the date of the publication under Section
4(1) had elapsed and the stay granted by the Hi gh Court or
this Court was only of dispossession of the appellants from
the lands, the notification wunder Section 4(1) now stands
| apsed by Explanation 1 to proviso to Section 6(1). W find
no force in the contention. It is seen that the wit
petitions came to be filed in March 1989 in the sane nonth
in which the substance of the publication of t he
notification under Section 4(1) was nmade and the proceedi ngs
were pending before the |earned single judge, the Division
Bench and in this Court. Under these  circunstances, the
entire time taken from the date of the filing of the wit
petitions till the date of the receipt of the order of this
Court stands excluded and the linmitation of one year would
start thereafter only. Accordingly, we hold that the
notification under Section 4(1) has not been +lapsed. It is
now on record that the appellants have already filed their
obj ections; enquiry under Section 5-A was conducted and
report obviously nust have been furnished to the Governnent
for taking further steps in the matter. It would, therefore,
be necessary for the Government to consider the objections
and have the declaration wunder Section 6 published, if the
CGovernment is of the opinion that the public purpose stil
subsi st s.

The appeal s are accordingly disnmissed with the above
observations. The State CGovernnent is directed to publish
the declaration, if the objections are overruled, within
four nonths fromthe date of the receipt of this order. No
costs.




