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PETI TI ONER
POONAM

Vs.

RESPONDENT:
MUNI CI PAL CORPCRATI ON OF DELHI & ORS

DATE OF JUDGVENT: 27/ 07/ 2000

BENCH
V.N. Khare, J & S N VAriava. J.

JUDGVENT:

S. N Variava, J.
Leave granted.

This Cvil Appeal is against the Judgnment dated 29th January,
1999 passed by the 'H gh Court of Delhi. Briefly stated the facts
are as follows: One Swatantra Co-operative House Building
Society (hereinafter called "the Society’) had initially applied
for sanction of a layout plan. The Standing Comittee of The
Muni ci pal Corporation of Del hi had sanctioned that |ayout plan by
a Resol ution dated 1st October, 1958. That layout plan consisted
of 98 plots. However, by nistake it was nmentioned in the
Resol ution that there were 108 plots. ~The layout plan whi ch had
been sanctioned had irregular boundaries, as a result of which
there was no proper approach road to Plots Nos. 1,2, 10-15 of
Bl ock-B and Plots Nos. 18-25 of Bl ock-E. Therefore, the
Resol ution of 1958 prohibited any building activities on the
above nentioned plots. Thereafter the Society, wth the
perm ssion of the Municipal Corporation of Delhi, started
negotiations with their neighbour i.e. the Central Road Research
Institute, to straighten out the boundaries. As a result of
these negotiations the boundaries of the Society could be

straightened out. |In straightening out the boundaries Plot Nos.
E-25 and C-23 went to the shares of the Central Road Research
Institute. Thus, these two plots ceased to exist.” The  Society

then submitted a revised layout plan to the Minicipal Corporation
of Delhi and asked for permi ssion to exchange lands with the
Central Road Research Institute in order to straighten out the
boundari es. The Municipal Corporation by its Resolution No. 158
dated 8th May, 1964 pernmitted exchange of |and and sanctioned t he
revised |layout plan but still prohibited building activities | on
Plots Nos. 1,2 and 10 to 15 of Bl ock-B and 18 to"25 of Bl ock-E
We have seen the revised |ayout plan which had been subnitted for
approval at this stage. It is clear fromthe revised layout plan
that Plot No. E-25 no |onger existed and that there was no pl ot
E-25 (new). Thus, it is clear that Plot No. E-25 was nentioned
in the Resolution by mstake. The reference to Plot No. E-25 in
this Resolution clearly cannot be to any plot by nunber E-25
(New) because at this stage no new plots had been carved out by
the Society. The Society then constructed roads and applied for
perm ssion to allow building activities on all the plots. The
Muni ci pal Corporation of Delhi by Resolution No. 588 dated 25th
August, 1965 pernitted building activities on Plots Nos. 1,2, 10
to 15 in Block-B and Plots Nos. 18 to 25 in Block-E. The |ayout
plan which should be accompanying this Resolution has been
m splaced in the records of the Minicipal Corporation. However
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admttedly the pernission to build was restricted to 98 plots
only. In the neantine, taking advantage of the fact that in the
Resol ution of 1958 the nunber of plots had been nentioned as 108,
carved out additional plots. The Society issued a G rcul ar dated
21st  July, 1965. That Circular set out that the Society had
exchanged irregular pieces of lIand on the boundary of the col ony
with the Central Road Research Institute as a result of which
irregular pieces of |Iand had di sappeared and that as a result of
this exchange sone nore regular plots were being carved out.
This Circular made it clear that a revised |layout plan for these
new plots would have to be submitted to the Minicipal Corporation
of Delhi for sanction and allotnment would only be conditional on
sanction of the layout plan being received from the Minicipa

Corporation of Delhi. The Crcular also made it clear that in
case the Minicipal Corporation of Delhi rejected the revised
layout plan or passed it with nodifications, the allottees who
would be allotted these newplots, would get a refund of the
deposits after deduction of expenses. The G rcular made it clear
that only those persons who accepted this conditions and
stipul ati'ons should apply for allotnent of the plots. The nother
of the Appellant accepted these conditions and applied for
allotment of a plot. ~She gave an undertaking to the Society
dated 22nd Septenber, 1965 stating that she accepted the
conditions and stipulations set out in the Crcular dated 21st
July, 1965 for the /'conditional allotnent of a plot in her favour

The undertaki ng al so mentioned that she had chosen Plot No. E-25
(new) for "conditional allotnment". The nother of the Appellant
was allotted by ‘the Society plot bearing E-25 (New), Kalind

Col ony, by an Agreenent dated 7th October, 1965. The Agreenent

provides as follows: " WHEREAS THE ' Vendor Society’ vide its
Crcular dated 21.7.1965 offered for sale to its nenbers, plots
of lands, situate in the residential colony known as 'Kalindi’ in
the village Kilokri, Ring Road, New Del hi, on the clear

understandi ng that the revised | ayout plan of these plots has not
been sanctioned so far, by the Minicipal Corporation of Delhi,
and that the intending purchasers should be prepared to take the
risk that in case the Minicipal Corporation of Delhi ultimtely
rejects the revised | ayout plan or passes it with ' nodification

the intendi ng purchaser is agreeable to take back his nmoney after
the deduction of expenses entailed in this regard;

AND WHEREAS subject to the conditions and stipul ati ons contained
in the aforesaid Crcular dated 21.7.1965, the Vendor Society
undertook to sell to the Vendee ALL THAT freehold plot No.
25(New) Category Il Group B neasuring 399.93 sqg. yds. Situate
in Kalindi Colony in the village Kilokri, “within the Union
Territory of Del hi belonging to and owned by the Society and nore
fully described in the Schedul e annexed to this deed."

XXX XXX XXX XXX XXX XXX

"7. That the Vendee further agrees that in case the Minicipa
Corporation of Delhi rejects the revised | ayout plan or passes it
with nodifications, the Vendee will be entitled only to  the
refund of his noney after deduction of expenses entailed in this
regard or wll accept the plot as nodified by the Minicipa
Cor por ati on.

It must be nentioned that the Society carved out 11 additiona
plots to bring the total nunber of plots to 108. The Society
sold the additional plots to various people (including the nother
of the Appellant). Al agreenents entered into at this stage
were conditional agreenents i.e. that they were subject to the
revi sed | ayout plan being sanctioned by the Minicipal Corporation
of Delhi. W have seen the plan annexed to the Agreenent entered




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 7

into with Appellant’s nother. It shows that old plots E-25 and
C-23 are no longer there and that over and above the 96 old plots
there are 11 additional plots. The Society again applied to the
Muni ci pal Corporation of Del hi for sanctioning the revised | ayout
pl an whi ch now i ncluded these 11 additional plots. The Minicipa

Corporation of Delhi by its Resolution No. 796 dated 14th
Novermber, 1968 rejected the revised layout plan and did not
permt additional plots. It was clarified to the Society that
what had been approved by the Resol ution of 1958 were only 98
plots and not 108 plots. The Society, therefore, by a letter
dated 18th July, 1969 inforned the nother of the Appellant that
revi sed l ayout plan had been rejected by the Muni ci pa

Corporation of Delhi and that even though the Society was naking
fresh efforts to get the layout sanctioned, she may apply to the
Society for getting refund of the cost of the plot paid to the
Society, if she so desired. The nother of the Appellant
addressed a letter dated 24th July, 1969 to the Society, through
her husband (who'is an Advocate). The letter states that she was
not interested in getting the refund of noney and is only
interested in getting the plot which was allotted to her. |In the
letter it is stated that she believes that the Society woul d nmake
sincere efforts in the matter and utilize all the resources to
get the layout plan sanctioned. Thus, it is to be seen that the
not her of the Appellant does not claimthat her Plot No. E- 25
(new) is one of the plots on which building activity had al ready
been sanctioned by Resolution 588 dt. = 25th August, 1965. The
not her of the Appellant does not claimthat her plot is not a new
pl ot . The not her of the Appellant does not claimthat her Plot
No. E-25 (New) is in substitution of the old Plot E-25. The
Soci ety thereafter  pursued the matter ~with the Minicipa

Corporation of Delhi inorder to try and get the additional plots
sanct i oned. The Municipal Corporation of Delhi again rejected
the proposal by a Resolution dated 7th August, 1973. . Thus, the
revised |ayout plan containing the additional plots  was never
accepted or sanctioned by the Minicipal Corporation of Delhi.
The Society then applied to the Minicipal Corporation of Delh

pointing out that the original Resolution of 1958 sancti oned 98

pl ots. The Society pointed out that, due 'to /'change in
boundaries, two plots viz. E-25 and C 23 had ceased to exist
and, therefore, in their place two new plots bearing Nos. C 35

and C-36 should be permitted. The Society clainmed that plots
bearing Nos. GC- 35 and C-36 were substitutes for Plot Nos. E-25
and C-23. The Municipal Corporation of Delhi by its Resolution
dated 29th January, 1976 permitted carving out of plots C 35 and
C-36 in place of old Plots Nos. E-25 and C-23. This sanction
granted by the Minicipal Corporation to carve out new Pl ots Nos.
C-35 and C 36, in place of old Plots Nos. G 23 and E-25, |has
never been challenged by anybody, including the nother of the
Appel lant. This Resolution shows that in place of old plots C 23
and E-25 the new plots were C-35 and C-36. The nother of the
Appellant died in 1977. The Appellant clainms that her nmother’s
pl ot has come to her share. The Appellant does nothing from 1977
till  1991. On  21st January, 1991 the Appellant subnmitted a
buil ding plan for approval in respect of a building on Plot- No.
E-25 (new). On 7th February, 1991 the Minicipal Corporation of
Del hi asked the Appellant to supply certain docunments i.e.
owner ship docunents, relevant land tax receipts, documents
regardi ng paynment of charges etc. The Appellant by letter dated
18th March, 1991 forwarded the documents and al so stated that the
Pl ot  No. E-25 (new) was one of the plots on which building
activity had been approved by Resolution No. 588 dated 25th
August, 1965. The Appellant received no reply from the
Corporation till 1st August, 1991. On 1st August 1991 the
Muni ci pal Corporation of Delhi rejected the building plan on the
ground that Plot No. E-25 (new) was not a part of the sanctioned
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| ayout . The Appellant filed an Appeal before the Appellate
Tri bunal . The grounds urged by her in the Appeal were, anongst
others, that Plot No. E-25 (new) was a part of the sanctioned
| ayout and that building activity had been permitted on that plot
by Resolution No. 588 dated 25th August, 1965. The Appellant
al so contended that as no reply had been received within 60 days
there was a deened sanction by virtue of the provisions of
Section 337 of the Minicipal Corporation Act. By a reasoned
Order dated 17th July, 1992, the Appellate Tribunal rejected the
Appeal holding that Plot No. E-25 (new) was not a part of the
approved Ilayout plan. The Appellant then filed an Appeal under

Section 347-D before the Administrator, i.e. the Lt. Governor
The Lt. Governor by an Order dated 6th January, 1994 allowed the
Appeal . The Lt. Governor held that there was deened approva
under Section 337 of the Minicipal Corporation Act. The Lt.

CGovernor also held that Plot No. E-25 (new) was in place of plot
No. E-25 (old) and it, therefore, forned part of the revised
| ayout ~ plan. The Municipal Corporation of Delhi then filed Wit
Petition 'bearing No. 1460 of 1994 before the H gh Court of
Del hi . By~ the i nmpugned Judgnent dated 29th January, 1999 the
H gh Court agreed with the Lt.~ CGovernor that there was deened
sanction. However, the Hi gh Court held that Plot No. E-25 (new)
did not form part of the revised | ayout plan which had been
sanctioned by the Minicipal Corporation of Delhi and therefore,
no relief could havebeen granted by the Admnistrator to the
Appel l ant  (herein). The High Court held that to perm t
construction activity would be contrary to Section 337(2) of the
Muni ci pal  Corporation Act which provided that no person could
erect a building and execute work so as to convene any of the
provisions of the Act or other |aw or any bye-law The Hi gh
Court held that this necessarily nmeant that in cases where a
| ayout plan was necessary and there was no | ayout. plan, then
construction activity could not be carried out even though there
may have been deened sanction by virtue of Section 337(1) of the
Muni ci pal Corporation Act. It is this Judgement which has been
assail ed before us. M. Shanti Bhushan has taken us through the
Judgnent of the Administrator as well as the Judgnment of the High
Court. He has supported the Judgnent of the Adm nistrator. He
has also taken us through the wvarious Resolutions of @ the
Muni ci pal Corporation of Delhi, particularly Resolution No. 588
dt . 25th August, 1965. He has placed heavy reliance on this
Resolution and submtted that by this —Resolution bui | di ng
activity was permtted on Plot No. E-25. He subnmitted that the
| ayout plan annexed to this Resolution would clearly -indicate
that on this date Plot No. E-25 (new) existed. He submitted
that the Corporation as well as the Society are suppressing this
layout plan as it would support the case of the Appellant. He
pointed various |etters exchanged between the Society and the
Muni ci pal Corporation of Delhi and/ or the  Town Pl anni ng
Depart ment . He pointed out that all these spoke -about |ayout
pl ans. He subnmitted that these plans are al so being suppressed.
He subnitted that an adverse inference nust be drawn against the
Corporation and it nust be held that Plot No. E-25 (nhew) is in
place of old plot No. E-25 and that the perm ssion to_ build,
whi ch had been granted by the Resolution No. 588 of 25th August,
1965, also included permssion to build on Plot No. E-25 (new).
We are unable to accept the subnissions of M. Shanti Bhushan.
To be seen that Resolution No 588 dt. 25th August 1965 did not
sanction a revised l|ayout plan. The revised |ayout plan was
sanctioned by Resolution No. 158 dt. 18th May 1964. Thi s
showed all plots with nunbers as they then existed. Undoubtedly
a layout plan will have acconpani ed Resol uti on No. 588 dated
25th August, 1965 and that plan is mssing. However, in our
view, no adverse inference can be drawn agai nst the Society or
the Corporation because there is sufficient material on record to
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show that Plot No. E-25 (new) is not a part of the revised
| ayout plan which was sanctioned in 1964. It nust be seen that
by the Resolution No. 158 of 1958 |layout plan had been
sanctioned for 98 plots. By nistake in the Resolution 108 plots
were nentioned. It is an admitted position that there were only
98 plots in the sanctioned layout plan. It is an admtted
position that out of these 98 plots, plot Nos. E-25 and C 23
went to the share of the Central Road Research Institute at the
time when the boundari es were exchanged between the Society and
the Institute. After the exchange of boundaries a revised |ayout
pl an was sanctioned by the Corporation by its Resolution No. 158
of 8th May, 1964. The |layout plan annexed to this Resolution is
available in the record.. This layout plan clearly shows that
there were the 96 plots remaining with the Society. This |ayout
plan clearly shows that at this stage there is no plot E-25 old
or new. Yet this Resolution nakes mention of Plot No. E-25 and
states that there cannot be any construction on this, anobngst
other, ~plots. Thus, it is clear that the Resolution by m stake
is merely repeating the nunber of plots from the earlier
resol ution wthout it being having realised that now there was no
pl ot  No. E-25. Resolution No. 588 dt. 25th August 1965 is
nerely repeating the nunbers-as were nmentioned in Resolution No.
158 dt.18th My 1964. Thus it is clear that the mstake in
Resol uti on No. 158 is carried forward to Resol ution No. 588.
That plot No. E-25 has been nentioned by nmistake in Resolution
No. 588 is further clear fromthe fact that in 1971, when the

Soci ety applied for changing the |ocation of one plot, i.e. Plot
No. 16-B, it sent a copy of the revised Ilayout plan, as
sanct i oned, to the  Minici pal Corporation of Delhi. The

Corporation permtted the change of |ocation of Plot No. 16-B

The sanctioned revised |ayout plan which has been submitted to
the Municipal Corporation of Delhi at this time is on record. To
be renmenbered that by now Society had already carved out the
additional plots and had sold themto various parties. By now
the Municipal Corporation had refused perm ssion to carve out
nore plots. Thus what had been sent by the Society was the
revised layout plan which had been sanctioned in 1964 and on
basis of which permission to construct had been granted in 1965.
If the Appellants plot E-25 (new) existed it would' have been
shown in this layout plan. This plan shows that in the revised
layout plan there was no plot E-25 (new). It nust also be
remenbered that on 18th July, 1969 the Society had witten tothe
not her of the Appellant pointing out that the revised |ayout plan
showi ng the additional plots had been rejected by the Municipa

Corporation of Delhi. If plot E-25 (new) was part of the revised
l ayout plan such a letter would not have been witten by the
Society to the nother of the Appellant. The reply sent by 1the
nother of the Appellant also shows that the nmother of the
Appel l ant did not consider the plot allotted to her, i.e. Pl ot
No. E-25 (new), to be in exchange for Plot No. E-25 (old).

What is also inmportant is that admttedly neither ‘the nother nor
the Appellant were owners of old Plot No. E-25. That plot had
ceased to exist rmuch prior to the Appellant’s nother having
allotted Plot No. E-25 (new). The Society, prior to allotting
this plot to the Appellant’s nother, had by the Circular dated
21st  July, 1965 made it very clear that after the change of
boundari es sone nore plots nmay be avail able and that all ot ment of
these plots would only be conditional. The Appellant’s nother
had given an undertaking dated 22nd Septenber, 1965 accepting
conditional allotnent of Plot No. E- 25 (new). She then entered
into an Agreenent which is an conditional agreenent as set out

her ei nabove. The allotnment to her was conditional on a revised
l ayout plan containing additional plots being sanctioned. The
Muni ci pal Corporation of Delhi refused sanction. This was

intimated to Appellants nmother in 1969. 1In 1969 the Appellants
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nother considered the allotnment of plot E-25 (new) to be
conditional and subject to the revised Ilayout plan being
sanctioned by the Minicipal Corporation of Delhi. Thus, at al

stages the Appellant’s nother knew and accepted the fact that her
pl ot was one of the new plots for which sanction would have to be
obt ai ned fromthe Muinicipal Corporation of Delhi and that if such
sanction was not obtained she would have no right except to
recei ve back the noneys paid to the Society. Wen it was pointed
to M. Shanti Bhushan that the Appellant’s nother had entered
into a conditional agreenment and that the Appellant, who nerely
steps into the shoes of her nother, could claimno higher or
better rights. He submtted that all Sale Deeds executed by the
Society were conditional sale deeds. M. Shanti Bhushan showed
to Court a nunber of Sale Deeds and showed that all Sale Deeds
executed by the Society were conditional. However, it nust be
remenbered that the Society had carved out 11 new plots and had
entered into conditional agreenents with all persons who wanted
allotment . of those new plots. | Those were the agreenents which
M. Shanti Bhushan was showing to Court. M. Rohtagi pointed
out to 'Court that in respect of plots which were not new plots
t he Society ~had entered into Agreenents which were not
conditional agreenents. He  pointed out that the father and
sister of +the Appellant (i.e. the husband and daughter of
Appel lant’s nother) had al so been allotted plots which were part
of the revised |layout plan as sanctioned in 1964. M. Roht ag

poi nt ed out that / those agreenments were not condi tiona

agreenents. M. Rohtagi subnmitted that the statenment nmade by
M. Shanti Bhushan across the bar, that all agreements were
condi tional agreenents was not a correct statenent. M. Rohtag

is correct. Court has seen that menbers ~of the Appellant’s
famly had thenselves entered into agreenents which were not
conditional agreenents. On a query from Court Appellant, who was
present in Court, confirmed that her father and sister had
entered into agreenents which were not conditional. ' 'This nade it
very clear that the Appellant’s nother and even the Appellant
were well aware that Plot No. "« E-25(new) was not in substitution
of the old Plot No. E-25 and that Plot No. E-25 (new) was a new
pl ot which could only be allotted provided sancti on was accor ded
by the Minicipal Corporation of Delhi. |In our view, M. Rohtag

was also right when he subnitted that the layout plan of  the
Society could only have 98 plots. He correctly pointed out that
in exchange for old plots Nos. E-25 and G 23 (which -had gone
away to the Central Road Research Institute) the Minicipa

Corporation of Delhi had by its Resolution dated 29th ~January,
1976 pernitted the Society to carve out Plot Nos. C 35 and C- 36.
He submitted, and in our view correctly, that if anybody had any
grievance to the effect that Plot No. E-25 (new) should have
been the plot in exchange of the old E-25, ‘then a conplaint
should have been nmmde at that stage and the request of the
Society and the decision of the Minicipal Corporation'to permt
pl ot  Nos. C-35 and C 36 should have been chall enged at that
st age. He points out that the Resolution dated 29th January,
1976 and the carving out of plots Nos. C-35 and C-36.in place of
Plots Nos. E-25 and C 23 has never been chal |l enged by anybody.
He submits that adnmittedly there can be only 98 and the Appell ant
cannot ask for building activity to be permitted on an additiona

plot, which would nmake it 99 plots. He also points out, and in
our view correctly, that the allottees or owners of Plots Nos.
C-35 and G 36 have not been made parties to any appeal or
l[itigation wundertaken by the Appellant and that the sanction of
those plots by the Minicipal Corporation has not been in

chal l enge at any stage. |In our view, fromthe above it is clear
that in 1958 a |ayout containing 98 plots was sanctioned. There
is no sanction for nore than 98 plots. Including plots C 35 and

C-36 there are already existing 98 plots in the Society. The
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Muni ci pal Corporation of Del hi cannot be directed to create one
nore plot. VWhat the Appellant, in effect, is claimng is

directions to the Minicipal Corporation of Delhi to sanction an
additional plot as Plot No. E-25 (new). The right of the nother
of the Appellant and/or the Appellant, if one existed, was to
chal | enge, sanction of plots C35 and/or C-36. This has never
been done. Clarified that this Court is not saying that the
Appel lant or her nother have a right to challenge sanction of
plots C 35 and/or C-36. Under these circunstances, we are of the
view that the H gh court was absolutely right in conming to the
conclusion that Plot No. E-25 (new) 1is not part of the
sanctioned | ayout plan and that there can be no building activity
in the absence of a sanctioned |ayout plan. To permt such
buil ding activity would clearly be in violation of Section 337(1)
of the Municipal Corporation Act. Under these circunstances, we
see no reason to interfere. The Appeal stands disnissed. There
will be no order as to costs.




