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The ‘above appeal s are filed agai nst the judgment of the
Hi gh Court of judicature at Allahabad, Lucknow Bench, whereby
the H gh Court allowed the Crimnal Appeal filed by the
respondent agai nst his conviction and dism ssed the Crinina
Ref erence nmade by the third Additional” Sessions Judge Unnao for
confirmati on of death sentence awarded to the respondent.

The respondent herein and five others were charged for
of f ences puni shabl e under Sections 302 and 364 |I'PC before the
said Trial Court at Unnao for having caused the death of one
Rakesh Kalra on 27th of May, 1988. The |earned Sessions Judge
while acquitting five of the accused persons found the respondent
herein guilty of offence punishable under Section 302 for which
he was awarded death penalty. The respondent was found guilty
of offence under Section 364 | PC for which he was awarded life
i mprisonnent. As stated above the appeal filed by the respondent
was al l owed by the High Court, while the reference nmade by the
Sessi ons Judge was rejected consequently, the-judgnment and
conviction recorded by the Trial Court canme to be set aside.

The prosecution case in brief is that deceased, Rakesh was
a good friend of respondent and he had lent a sum of “Rs. 10, 000/ -
to the respondent, which the respondent was avoiding to pay in
spite of the repeated request fromthe deceased. It is the case of
the prosecution on 27th of May, 1988 when the deceased had gone
to the shop of PW2 Chandraprakash, to solicit insurance policies,
the respondent came to the shop of PW2 at about 2.30 P.M on
his scooter UGDO 6070 and told the deceased that he has nmade
arrangenent for repaying his loan. Therefore, he should cone
with himto collect the noney. The further case of the
prosecution is that the deceased acconpani ed the respondent on
his scooter and went towards the refugee colony. Thereafter, the
wher eabout s of the deceased was not known. Therefore, at about
6.30 P.M in the evening , PW1, Satyapal, father of the deceased
bei ng worried about the welfare of his son canme to the shop of
PW 2 inquiring about the whereabouts of the deceased. Then
PW 2 supposed to have told PW1 about the respondent com ng
and taking the deceased fromhis shop in the afternoon therefore,
both PW1 and PW2 went to the house of the respondent, where
froma distance they saw the front door of the house of the
respondent was | ocked. These witnesses then returned to their
respective hones. The further case of the prosecution is on the
next day i.e. on 28th of My, 1988 at about 7.30 PP.M PW1 went
to the house of PW2 and told himthat there was no news of his
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son or of the respondent. Therefore, he decided to | odge a police
conpl aint which was dictated by PW1 to PW2, and the sane
was | odged with the police on that evening.

The prosecution further states that about 10 P.M the police
went to the house of the respondent and tried to break open the
| ock of the house. Wen this news of police having gone to the
house of the respondent was heard by PW2, who incidentally,
resi des close by, he went to the house of the respondent and
witnessed the lock of the house being broken. On entering the
house the police recovered a body, packed in a sack in the gallary
of the house of the respondent whi ch when opened was found to
be the body of Rakesh. On search of the dead body they found a
sum of Rs. 566.50 fromthe i nner pocket of the pant of the
deceased which was bl ood stained. Sanme was recovered under
panchnama exhibit-2. The prosecution further states at the time of
the inquest held by the PW9 that they found a blood stained
kni fe which was al so seized and they al so coll ected bl ood stained
earth fromthe house of the respondent under different
panchnamas.

The prosecution further states that when the police
searched for the respondent, he was not avail able hence he was
decl ared as an absconder by the conpetent court. Prosecution
states |later he was arrested on 4th of June, 1988 fromPillibhit.
During the course of further investigation, the prosecution cane to
know t hat PW3, Lilaldhar who was al so residing near the house
of the respondent in Punjabi col ony had seen the deceased and
respondent entering the house of the respondent at about 3.00 or
3.15 P.M on 27th of My, 1988. It is the case of the prosecution
that thereafter, the deceased was not seen alive.

The prosecution further states that the respondent with the
hel p of the other accused persons had abducted the deceased
because the respondent was of fended by the constant denand
made by the deceased for the return of the noney which
according to the prosecution had defamed the respondent.

On the basis of the above prosecution case, the Tria
Court came to the conclusion that prosecution has established
beyond all reasonabl e doubt that the respondent was responsible
for the abduction and murder of the deceased. It however held
that the prosecution has failed to establish the same as against
ot her accused persons, consequently it -acquitted the said accused
persons while it convicted the respondent of offences punishable
under Sections 302 and 364 | PC and having cone to the
concl usion that the offence was one of the rarest of the rare cases
calling for capital punishment decided to inpose that punishnent
on the respondent, hence nade the reference to the H gh Court as
stated above. The trial court also found the respondent guilty of
the of fences puni shabl e under Section 364 | PC for which a
sentence of life inprisonnent was awarded to the respondent.

While comng to the said conclusion, the trial court
noticing the fact that the prosecuti on case was based on
circunstantial evidence, cane to the conclusion that follow ng
circunst ances were clearly established by the prosecution against
the respondent. They are;

a) Deceased Rakesh and respondent, A K Gupta were good
friends.
b) That the respondent was in need of nobney and had

borrowed a sum of Rs. 10,000/- fromthe deceased which

the latter was repeatedly demanding to be repaid.

c) On 27.5.1988 the respondent had come to the shop of
PW 2 when the deceased was there and told himin the

presence of PW2 that he had nmade arrangenent for the
repaynent of noney, therefore, the deceased shoul d

cone and collect the same from his house.

d) Deceased went along with the respondent on his scooter
e) The deceased was seen entering the house of the
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respondent acconpani ed with respondent at about 3.00 to

3.15 p.m by PW3.

f) Even t hough the respondent was residing in the house in
question, the house was found | ocked on the evening of
27.5.1988 when PW1 and PW2 went to inquire about

the deceased.

9) Dead body of the deceased was recovered fromthe house
of the respondent on the night of 28.5.1988 along with a

bl ood stained knife and bl ood stained earth.

h) The respondent was absconding and was arrested only on
4t h of June, 1988. The Scooter belonging to the

respondent bearing Nunmber UGO 6070 was recovered at

the instance of one of the accused persons.

From t he above circunstances, the | earned Sessions Judge

came to the conclusion that all the Iinks necessary to forma
conpl ete chain of circunstances has been proved beyond
reasonabl e doubt agai nst-the respondent and on that basis it
convi cted the respondent.

The Hi gh Court per contra on re-appreciation of the

evi dence, cane to the conclusion that though some of the Iinks
in the chain of circunstances |ike;

i) Respondent and deceased were friends and used to
visit each other;
Deceased had advanced noney to the respondent; Still it

cane to the conclusionthat the prosecution has not established
the fact that deceased was | ast seen with the respondent, the
body of the deceased was found in the house of the respondent
or the knife and blood stained earth was recovered fromthe
house of the respondent. According to the Hi gh Court these
facts being inportant links in chain of circunstantial evidence
the same having not being established, it held it not safe to base
a concl usi on.
In these appeals, the | earned counsel for the state
contended that the high court having accepted the finding of the
| earned Sessions Judge in regard to sone of the circunstances
relied on by the prosecution erred in rejecting sone ot her
circunst ances without properly appreciating the evidence in
that regard. It is contended that fromthe evidence of PW. 2
and 3 it is very clear that the deceased was taken by the
respondent to his house and thereafter he was not seen alive and
the prosecution has established the fact that the dead body of the
deceased was found fromthe house of the respondent, wherein
he was staying with his famly. The | earned counsel also pointed
out that the fact that the respondent was mnissing fromthe
afternoon of 27th May, 1988 which also indicates the guilt of the
accused person. He also argued that the prosecution has
established the notive for the murder

On the contrary, on behalf of the respondent, it is
contended that the High Court was justified in disbelieving the
evi dence of PWs. 2 and 3, who speak about the neeting of the
accused with the deceased on the afternoon of 27th<May, 1988,
as al so both of thementering the house of respondent around
3.00 or 3.15 P.M on 27th May, 1988. 1In regard to the
evi dence of PW2, the | earned counsel contended that he
bel ongs to the sanme biradari of PW1, the father of the
deceased and had taken an extraordinary interest in the
investigation of this case. Therefore, his evidence should be
very cautiously considered. W will be discussing the
evi dence of PW2 separately when we take up for
consi deration the discoveries made during the course of the
i nvestigation. Suffice it to note at this stage that the Hi gh
Court has cast very serious doubt on the veracity of the
evi dence of this wtness.

In regard to PW3, the |l earned counsel contended that if
we carefully consider the sequence of events as narrated by
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this witness, it is clear that this witness coul d never have seen
the deceased and the respondent near the house of respondent

at about 3.30 P.M on that date. He drew our attention to that
part of the evidence of PW3 wherein he had stated that after

l unch he had left his house around 2 P.M and his house is
about 30 to 35 neters fromthe respondent’s house. If that be
so, this witness having left his house at 2 p.m he could not
have been near the house of the respondent at about 3.30 P.M
Learned counsel al so pointed out the discrepancy in the

evi dence of this witness as to when he informed of this fact to
PW1 and also as to the delay in informng the 1.0, PW9 this
factum of he having seen deceased and the respondent on that
afternoon. The | earned counsel also pointed out that even
according to the prosecution, the respondent was staying in the
house in question with his wife and young children, if that be
so, it is highly inprobable that any reasonabl e person woul d
take the deceased to that house where the famly is living to
commit such a ghastly crine, hence the recovery of the dead
body, knife and bl oodstai ned earth is a concocted story. He

al so pointed out that the high court was justified in rejecting
the recovery of the bl oodstai ned knife and earth fromthe house
of the respondent because the prosecution did not send those

bl ood stained knife and the bl ood stained earth to the serol ogi st
for exam nation, failureto do so according to the |earned
counsel throws very serious doubt on this point of the
prosecution case. |In support of this contention the |earned
counsel relied upon the judgnent of this court in the case of
Laxmi Singh Vs. State of Bihar (AIR 1976 SC 2263). The

| ear ned counsel then pointed out though PW1 and 2 knew

about the incidence in the shop of PW2 on the afternoon of
27th May, 1988 and that they had suspected the respondent of
havi ng abducted the deceased on that very day itself, inspite of
the sane no conplaint was |odged till |ate evening of 28th

May, 1988, which also shows that entire prosecution case was
built up after the dead body of the deceased was found
sonmewhere. He further pointed out fromthe topography of the
area where the dead body of the deceased was found that it was
a crowded locality with nunber of houses and shops still none
of the independent wi tnesses |ike the inmediate nei ghbour or
others who reside in that locality or those who had assenbl ed
at the tinme of the alleged recovery of the dead body have been
exam ned and for reason better known only a few sel ected
persons were involved in the investigation and exam ned as

wi tness by the prosecution. In this regard he pointed that PW
4, though not on i medi ate nei ghbour of the house of

respondent, he was sunmoned from his house to witness the
recoveries. Learned counsel points out that this wtnesses
happened to be a nmenber of the biradari of the PW1 and

resi des behind the house of the I.0, PW9. Elaborating this
poi nt the | earned counsel argued when there were so nany

i ndependent peopl e available at the spot, the prosecution has
not expl ai ned why particul ar persons had to be summoned

from places away fromthe house where the search was taking
pl ace. He also pointed out that this very w tness has been
made the panch for all the recoveries made by the prosecution
whi ch al so speaks about the credibility of this wtness. Learned
counsel then pointed out the various contradictions in the

evi dence of the prosecution w tnesses as to the breaki ng open
of the lock of the respondents’ house, switching on of the |ight
in that house and in regard to the presence of PW9, the 1.0 at
the time of the search. The | earned counsel pointed out from
the evidence of PW9 hinself it is seen that he was there only
till 11.30 P.M in the night when the inquest and seizure were
going on in the house. Wile fromthe evidence of PW7, the

ot her police officer he pointed out that this w tness, PW9 was
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present through out the night till next norning when the search
nmenos were prepared. He then pointed out fromthe recovery
punchnama that the same have cone into existence on the

norni ng of 29th of My, 1988 therefore, he contended that it is
possi bl e that al mbst all these recoveries including that the dead
body was made only on 29th of My, 1988 and thereafter the
conplaint as presently found on record was | odged.

We have heard the | earned counsel and perused the

records of the case and we are inclined to concur with the

j udgenent of the high court. As poi nted out by the high court
that the prosecution though has been able to establish sone of

the links in the chain of circumstances, it has failed to establish
sone of the vital links beyond all reasonable doubts. Therefore,
the high court was justified in comng to the conclusion that the
chain of circunmstances in this case is not conplete. On

exam ni ng the evidence of Liladhar, (PW3), who allegedly saw
the deceased with respondent entering the house of the

respondent, on 27th of ‘May, 1988 at about 3.00 to 3.30 PPM we
notice that even in'his exam nation in chief had adnmtted that he
did not informthis fact to the father of the deceased, who at that
poi nt of time was searching for the deceased. Though, in the
cross-exani nation, he has tried to fill in this onission, we think
this circumstance is of such inmportance and if really he had

noti ced the deceased entering the house of the respondent on

that afternoon, he /woul'd not have failed to nention this in his
exam nation in chief itself, which om ssion should be taken note
of while appreciating his evidence. Then we notice that this

wi tness al so belongs to the same biradari of PW1 and was on
visiting terms with him Thus he is also an interested wtness.
He al so stated in his evidence that factum of seeing the deceased
entering the house of the respondent was nentioned by himfor

the first time to the investigating officer when his statenent was
recorded even though anpl e opportunity was there to nention

the same earlier. This coupled with the fact that the explanation
given by himas to his presence near the house of the respondent
on the afternoon being doubtful we think the high court was
justified in comng to the conclusion that the evidence of this

witness is not wholly reliable. We-wi |l next discuss the
probability of the recovery of the dead body fromthe house of
respondent. In this regard, we have already noted the argunent

of the | earned counsel for the respondent. Even according to the
prosecution, the house in question bel ongs to the respondent and
he was staying in that house with his famly consisting of his
wi fe and young children. The house is situated in a crowled
locality and | arge nunber of other houses and shops are in the
close vicinity. W agree with the |earned counsel for the
respondent that no reasonabl e person would commit a ghastly
murder |ike the one with which we are concerned by taking the
victimto such a house where his fam |y was residing.
Prosecution has not produced any material to show either the
presence or absence of the fami |y nenbers of the respondent at
the time of the nurder in the house. That apart it is highly
unl i kely that nei ghbours and passersby woul d not have been
attracted if really the deceased, who suffered as many as 30
injuries was nurdered in that house. Therefore, in al
probability, the rmurder of the deceased was not conmitted in the
house of the respondent.

We will now consider the recovery of the dead body, the

bl oodst ai ned knife, the bl oodstai ned earth and such ot her things
fromthe house of the respondent.

In this regard, the prosecution relies on the evidence of

PW4. W have earlier noticed PW4 is not a resident in the

i mediate proximty of the house of the respondent. He bel ongs
to the same biradari of the conplainant and |ives behind the
house of the Investigating Officer, PW9. W find no
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reasonabl e expl anati on why such a person was called to be a
witness to the recovery when there were any nunber of people
avail abl e and who are residents of the houses in the i medi ate
proximty of the house of the respondent. We al so notice from
the records that |arge nunber of people were present at the tine
of the recovery, therefore, prosecution should have cone

forward with some expl anati on why PW4 was so sel ectively

chosen to be the witness for the recoveries. W also notice,
though the preparation of nenos of the recoveries took a |ong
time still for all the recoveries PW4 is a comon wi tness.
There is al so considerable discrepancy in regard to the nanner
in which PWM4 canme to be a witness to the recoveries. Fromthe
evi dence on record, it is seen that at one place it is stated that
PW4 had conme to the house of respondent on hearing the
comotion that took place because of the breaking open of the

| ock of the house. At another place, we find that .0 PW9 had
sumoned PW4 fromhis house to be a witness for the

recovery. . This discrepancy al so adds to the doubt in regard to
the evidence of PW4, therefore, in our opinion as held by the
H gh Court it is not safe to rely on the evidence of this wtness.
PWs-7 and 9 who were police officers are al so wi tnesses, who
speak about the recoveries nade fromthe house of the
respondent. PW9 at one point says that all the recoveries in
qguestion, were nade by himand he | eft the house of the
respondent around 11.00 or 11.30 P.M in the night of 28th of
May, 1988. \While PW7 who al so present at that point of tine
says that PW9 was there throughout the night of 28th of My,
1988 till the norning of 29th of May, 1988 when the recoveries
were conpleted. Thus we find a material contradiction in the
evi dence of these two witnesses.  Fromthe records, we see that
the recoveries of the bloodstained knife, the bloodstained earth
was nmade on 29th of May, 1988. And according to the PW9 he

had nade the recoveries and he had | eft the place by about 11.30
P.M in the night. It is not possible to reconcile these tw facts
if actually PW9 was the person responsible for preparing the
recovery menos then, the date 29th May does not fit into
prosecution case since according to this witness hinmself he |eft
about 11.30 in the night of 28th of My, 1988. Therefore, there
is force in the argunents of the learned counsel for the
respondent that these recoveries can not be believed nore so in
the background of the fact that the bloodstained knife, the

bl oodst ai ned earth was not sent to the serologist. This court in
the case of Laxm Singh Vs. State of Bihar (supra) has stated
that :-

"To add to this another inportant

circunstance is the onission on the part of the

prosecution to send the bl oodstai ned earth

found at the place of occurrence for chemca

exam nati on which could have fixed the situs of

the assault. In alnmost all crimnal cases, the

bl oodstained earth found fromthe place of

occurrence is invariably sent to the Chem ca

Exam ner and his report along with the earth is

produced in the court, and yet this is one

exceptional case where this procedure was

departed fromfor reasons best known to the

prosecution. This also, therefore, shows that

the defence version may be true. It is well

settled that it is not necessary for the defence to

prove its case with the sane rigour as the

prosecution is required to prove its case, and it

is sufficient if the defence succeeds in throw ng

a reasonabl e doubt on the prosecution case

which is sufficient to enable the Court to reject

the prosecution version."
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From the above decision of this Court it is clear that in

such circunstances when the prosecution fails to send the bl ood
stained material to the chemi cal examiner a reasonabl e doubt
arises as to the genui neness of the prosecution case in regard to
the recovery of such material. It is also relevant to notice at this
stage the factum of recovery of the bl oodstai ned earth was not

put to the respondent when his statenent was recorded under
Section 313 Cr.P.C.

From the above discrepancies noticed by us in the

evi dence of PW 7 and 9 and al so fromthe om ssion on the part

of the prosecution in sending bl oodstained material to the

serol ogi st we are constrained to doubt the prosecution case in
regard to the recovery.

Coming to the evidence of PW2, who says that he had

seen the respondent take the deceased fromhis shop on 27th

May, 1988, it should be noticed that this person is of the same
bi radari as of the deceased and was a close friend of the father of
the deceased for over 20 years.” The defence has suggested that
he is actually the brother-in-law of PW1, but the sanme is
denied. The facts remains that this witness is an interested

Wi t ness.

Fromthe material produced by the prosecution, it shows

that this witness was taking extraordinary interest in the

i nvestigation and was present at practically every inportant
place and tinme in the course of the investigation. The High
Court has very el aborately discussed the evidence of this witness
and has rejected the sane for good reasons wi th which we agree.

I n our opinion, the evidence of this w tness does not inspire
much confi dence.

From t he above discussion, in-our opinion that the

prosecution has been able to establish only a notive as agai nst
the respondent for conmtting the nurder, while npost of the

ci rcunst ances which are otherw se inportant to be proved in

this case have not been established. W are of the opinion, the
H gh Court was justified in interfering with the judgment of the
Sessi ons Judge and all owi ng t he appeal

For the reasons stated above, these appeals fail and the

sane are disnissed




