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ACT:

Sal es Tax--Sal e of hides and skins--Exenption from nmnultiple
taxation--Unlicensed deal ers--Wether can cl aimsingle Point
taxation--Validity of rul es Provi di ng for mul tiple
taxation--Madras General Sal es Tax (Turnover and Assessnent)
Rul es, 1939, r. 16(5) --Madras Ceneral Sal es Tax Act, 1939
(9 of 1939), ss. 3, 5(vi), 6A

HEADNOTE:

The respondent, a firmcarrying on tannery business, used to
take out |icences under the provisions of the Madras Genera
Sal es Tax Act, 1939, but did not renew the licence for the
assessment year, 952-1953, and was assessed to sales tax _on
the sale value of tanned hides and skins during the year
It challenged the validity of the order of assessnent by
filing a petition before the H gh Court under Art. 226  of
the Constitution of India, on the grounds. that under s.
5(vi) of the Act the liability to pay sales tax in - respect
of hides and skins could only be at a single point, that r
16(5) of the Madras General Sales Tax (Turnover and
Assessnent) Rules, 1939, which limted the operation of this
node of taxation to licensed dealers was ultra vires as it
contravened S. 5(vi) and had been so held in V.- M Syed
Mohanmmed & Co. v. The State of Mdras, [1954] S.C R | 1117,
and that s. 6A was not applicable to the case of a dealer
whi ch did not take out a licence.

Held, that s. 3 of the Madras Ceneral Sales Tax Act, 1939,
envi sages multipoint taxation on the total turnover of a
deal er,
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but wunder S. 5 an exception is made in the case of sale
transactions of <certain specified goods, providing for
single point taxation subject to certain restrictions and
condi tions which include conditions as to licences, and if
the conditions and restrictions are not conplied with, under
s. B6A the tax is to be levied under s. 3 as if the
provisions of s. 5 did not apply to such sales. Accor -
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dingly, r. 16 (5) of the Madras General Sales Tax (Turnover
and Assessnent) Rules, 1939, is not ultra vires.

Syed Mhanmed & Conpany v. State of Andhra, [1956] 7 S.T.C
465 and State of Mysore v. Sarvatula & Co., [1957] 9 S T.C
593, approved.

V. M Syed Mhamed & Conpany v. The State of Madras,
[1957] S.C.R 1117, expl ai ned.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 38 of 1959.
Appeal by special |eave fromthe judgnent and order dated
April 2, 1956, of the Madras H gh Court in Wit Petition No.
313 of 1954.

R. Ganapathy Iyer and T. ‘M Sen, for the appellants.

C. K. Dapht ary, Sol i ci t or- Gener al of I ndi a and
S. Venkat akri shnan, for the respondents.

A V. Vi swanatha Sastri and - S. Venkatakrishnan for
Intervener No. 1 (Anbur Tanners Associ ation).

R. Gopal-akri-shnan, for Interveners Nos. 2 and 3

(R Chennappa and P. Abdul Wahab).

1960. August 12. The Judgnment of the Court was delivered
by

KAPUR J.-This is/an appeal by special |eave against the
judgrment and order of the Hi gh Court of Madras allowing a
petition wunder Article 226 of the Constitution. The
guestion there raised was the legality of the assessment of
Sal es Tax by appel llant No. 2, the Deputy Commercial Sales
Tax O ficer, Saidapet, under the Madras General Sales Tax
Act, 1939 (Act I X of 1939), hereinafter termed the Act.

The respondent was a partnership firmcarrying on  tannery
busi ness at Chronepet near the city of Madras. Before the
year of assessnent, i. e., 1952-53, it was taking out
i cences under the rel evant provisions of
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the Act but it did not renew the Iicence for the assessnent
year. When cal |l ed upon to make a return it did not do so
nor did it raise any objection to the notice served on it on
February 28, 1954. It was assessed to sales tax of Rs.
10,584 on a turnover of Rs. 6,77,374-4-4. It~ filed “a
petition under Art. 226 to quash the assessment order on the
ground that the order was illegal and not supported by the
authority of law. This contention was accepted by the Hi gh
Court and the petition was allowed wth costs. The
consequence of the judgnent is that the respondent firm
which is not a licensed dealer under the Act is not liable
to any sales tax in respect of its dealings in hides and
skins. Against this judgnent and order the appellants / have
cone to this court by special |eave.

The contention of the respondent firmin the H gh Court was
that wunder s. 5, cl. (vi) of the Act, the liability to pay
sales tax in respect of hides and skins could only be at a
single point; that the rule limting the operation of  this
nmode of taxation to licensed dealers was ultra vires —and
therefore r. 16(5) of the Madras CGeneral Sal es Tax (Turnover
and Assessnent) Rules, 1939, hereinafter called the Turnover
and Assessnment Rul es, was void and inoperative and had been
so held by the Supreme Court in V. M Syed Mohammed & Co. v.
The State of Madras(1l) ; that accepting this interpretation
the State of Madras had deleted cl. (5) of r. 16 by G 0.
450, Revenue, dated February 26, 1954, i.e., two days before
the nmaking of the assessnment order under dispute; that r
16(5) of the Turnover and Assessnent Rules was the only
provision inmposing a nultiple tax in respect of sales of
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hi des and skins by wunlicensed dealers and that the
imposition of the sales tax after the repeal of that rule
was illegal and the tax was without the authority of |aw
It was al so contended that in the taxation scheme under the
Act, hides and skins, because of their inportance in the
i nternational market, were excluded from the direct
operation of s. 3(1) of the Act which was the genera
charging section and were given special protection of the
singl e point taxation under s. 5(vi). The

(1) [1954] sS.C R 1117.
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argunent, therefore, was that in the case of sales of hides
and skins the general provision was inapplicable and a
special rule for taxation was |aid down by s. 5(vi) of
the Act.

The High Court held that in the case of hides and it ski ns
" the charge levied by s. 3 is subject to the pro. visions
of S. ~5.and inthe case of licensed dealers in hides and
skins, the charging provision.is r. 16 of the Turnover and
Assessment Rul es "

The Hi gh Court further held that r. 16(5) of the Turnover
and Assessnent Rul es which restricted the benefit of single
point taxation to licensed dealers was ultra vires as it
contravened s. 5(vi) of the Act and s. 6-A was not
applicable to the/case of a dealer who did not take out a
licence for dealing /in hides and skins and further that if
r. 16(5) was ultra vires as being in contravention of s.
5(vi), r. 5, of the Mdras GCeneral Sales Tax Rul es
(hereinafter called the Sal es Tax Rul es) which requires the
taking out of the licence inorder to be able to get the
benefit of single point taxation would al so be ultra vires.
Thus on a true construction of s. 3(1) and s. 5(vi) it was
of the opinion that r. 5 of the Sales Tax Rules and r. 16(5)
of the Turnover and Assessnent Rules were ultra vires and s.
6A was inapplicable to a person who had not taken out a
l'icence. As a consequence it -quashed the order of
assessment of the respondent firm

In order to decide this appeal it is necessary to'refer to
and consider the relevant provisions of the Act and the two
sets of Rules nade thereunder. They are as follows:-

S. 3(1) " Subject to the provisions of this Act,-

(a) every dealer shall pay for each year a tax on his tota
turnover for such year; and

(3) A dealer whose total turnover in any year is |less than
ten thousand rupees shall not be liable to pay any tax for
that year under sub-section (1) or sub-section (2).

(4) For the purposes of this section and (the ot her
provisions of this Act, turnover shall be determined in
accordance with such rules as nmay be prescribed
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(5) The taxes wunder sub-sections (1) and (2) shall be
assessed, levied and collected in such manner and in' such
instal ments, if any, as may be prescribed;

S. 5. Subject to such restrictions and conditions as nay
be prescribed, including conditions as to |I|icences and

l'i cence fees.

(vi) the sale of hides and skins, whether tanned or untanned
shall be liable to tax under section 3, subsection (1), only
at such single point in the series of sales by successive
deal ers as may be prescri bed.

S. 6A. If any restrictions or conditions prescribed under
section 5 or notified under section 6 are contravened or are
not observed by a dealer, or in case a condition so
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prescribed or notified requires that a |icence shall be
taken out or renewed, if alicence is not taken out or
renewed, by the dealer or if any of the conditions of a
licence taken out or renewed by himare contravened or are
not observed, the sales of the dealer, with effect from the
commencemnent of the year in which such contravention or non-
observance took place, nay be assessed to tax or taxes under
section 3, as if the provisions of section 5 or of the
notification under section 6, as the case may be, did not
apply to such sales and notwi thstanding that a licence, if
any, taken out or renewed by the dealer continued or
continues to be in force during the year ™"
MADRAS GENERAL SALES TAX (TURNOVER AND

ASSESSMENT) RULES.
Rule 4(1). " Save as provided in sub-rule (2) the gross
turnover of a dealer for the purposes of these rules shal
be the ampbunt for which goods are sold by the deal er
(2) In the case of the undernentioned goods turnover of a
deal er | for the purposes of these rules shall be the anount
for which the goods are bought by the deal er
(c) untanned hides and skins-bought by a licensed tanner in
the State, and
153
(d) untanned hides and skins exported outside the State by
a licensed deal er in hides or skins.
Rule 15(1). Rules 6 to 13 shall not —apply to |Iicensed
tanners and other licensed dealers in hides or skins in
respect of their ‘dealings in-hides or skins; but the

provisions of this and the following rule shall  apply to
themin respect of such dealings.
Rule 16(1). 1In the case of hides and skins, the tax payable

under section 3(1) shall be levied in accordance with the
provisions of this rule.

(2) No tax shall be levied on the sale of untanned hides or
skins by a licensed dealer in hides or skins except at the
stage at which such hides or skins are sold to a tanner in
the State or are sold for export outside the State ;

(i) in the case of all untanned hides or skins-sold to a
tanner in the State, the tax shall be levied fromthe tanner
on the ampunt for which the hides or skins are -bought by
hi m

(ii) I'n the case of all untanned hides or skins which are
not sold to a tanner in the State but are exported outside
the State, the tax shall be levied fromthe dealer who was
the | ast deal er not exenpt fromtaxation under section 3(3),
who buys themin the State on the amount for which they were
bought by him

(5) Sale of hides or skins by dealers other than 1icensed
dealers in hides or skins shall,subject to the provisions
of section 3, be liable to taxation on each occasion of
sale."

Rul e 5(1) of the ax Rules provides :-

"Every person Who ... ...

(d) deals in hides and/or skins whether as a tanner, or
ot herw se, or

shall, if he desires to avail hinself of the exenption
provided in sections 5 and 8 or of the concession of single
poi nt taxation provided in section 6, submt an

20
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application in Form1 for a licence in respect of each of
his places of business to the authority specified in sub-
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rule (2) so as to reach himnot later than the 15th day of
Oct ober, 1939 ".

The schenme of taxation under the Act is this. Section 3 is
the general charging section under which tax is levied in
the manner prescribed in the turnover of a dealer, except

that a deal er whose turnover is less than Rs. 10,000/- is
exenpted from sales tax. Section 3 envisages multipoint
taxation on the total turnover of a dealer. |In the case of

the sale transactions of certain specified goods set out in
s. 5 of the Act an exception is nade. That section provides
for single point taxation subject to certain prescribed
restrictions and conditions. By sub-s. (vi) of that section
sal es of hides and skins are liable to tax under s.3, sub-s.
(1), at one single point in the series of sales by
successi ve dealers. The | anguage of the section (s.5) shows
however that this exenption applies subject to certain
restrictions and conditions which include conditions as to
i cences. The rul e, which deals with licences isr. 5 of
the Sales Tax Rules, the relevant portion of which has
al ready 'been set out It lays down that if a dealer desires
to avail hinself of the exenption provided in ss. 5 and 8 or
of the concession as to taxation ins. 5 only at a single
point, then he nmust obtain a licence as prescribed in that
rule. If the restrictions and conditions contenplated by s.
5 read with the rules are not conplied wth, certain
consequences followas a result of s. 6-A of the Act which
specifically states that where a condition- prescribed or
notified requires the taking out or the ‘renewal of a
l'icence, then in the case of ~contravention of such
conditions or restrictions the'tax is to be l'evied under s.
3 as if the provisions of s. 5 did not apply to such sales.
This, therefore, is a clear provision which nakes the single
point inposition of sales tax on hides and skins ' to be
condi tional on observing the condition of taking a |icence.
The argunment of inconsistency between r. 16(5) of the
Turnover and Assessnent Rules and s. 5(vi) of the Act which
was accepted in the H gh Court receives
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no support fromthe |anguage of that section which’ is a
concessional provision for nmaking the sales of hides and
skins liable to taxation at a single point; but that, as the
openi ng wor ds of the section show, is subj ect to
restrictions and conditions prescribed in the rules and one
of these conditions is the taking of a licence. ALl that r.
16(5) does is to enphasise the consequences of non-
observance of the conditions which ss. 5(vi) & 6-Ahave in
clear ternms prescribed. W find no inconsistency between
the rule and the sections of the Act. But it was submtted
that this Court on appeal froma judgnent of the Madras Hi gh
Court had sld r. 16(5) to be ultra vires the Act. That
contention is based on the judgnment of the Madras High Court
in V. M Syed Mohanmed & Conpany v. The State of Madras (1)
which on appeal was affirmed by this Court (2). Thi s
contention is not well-founded. |In that case, when it —was
in the Madras High Court, it was contended that the rules
did not properly carry out the policy underlying the Act,
which was to Kkeep the price of hides and skins at a
conpetitive level for the world market. It was there argued
that hides and skins were articles nuch in demand in the
foreign markets and their export was one of the main itens
of the foreign trade of the State of Madras which enjoyed
consi derabl e natural advantage in tanning because of the
plentiful supply of " Avaram bark which was specially
suited for the purpose. It was also argued that untanned
hides and skins were acquired locally or by inport from
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other States and were either tanned in the State or exported
and therefore the schene of taxation was to levy the tax at
a single point, i.e., at the stage when articles were tanned
in the State or exported to foreign countries for tanning.
For this reason multiple taxation was violative of s. 5(vi)

of the Act. This, it appears, was not disputed by the
Government and it was therefore held that r. 16(5) of the
Turnover and Assessnment Rules was ultra vires. But the

guestion was really

(1) (1952) 3 S.T.C. 367.

(2) W M Syed Mhamed and Conmpany v. The State of
Andhr a,

[1954] S.C R 1117.
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not relevant to the issue as was pointed out by Venkatarama
Ayyar, J., at p. 394, where he said: -

" Now the contention of the petitioners is that where there
are sales by unlicensed dealers to unlicensed tanners or
unlicensed dealers, there is the possibility of nultiple
taxation and that would be in violation of section 5(vi).
It is not disputed on behalf of the Government that Rule

16(5) is repugnant to section 5(vi). It nust therefore be
held to be ultra vires. But this can bring no relief to the
petitioners, as they are-all licensed tanners and are in no

manner hurt by the /operation of r. 16(5). This was conceded
by the | earned Advocate for the petitioners "

This case was then brought in appeal to this Court and S. R
Das, J. (as he then was), observed at p. 1121: -
contravenes the provisions of section 5(vi) of  the Act.
This sub-rule has been-held to be ultra vires by ‘the Hi gh
Court, and indeed, the | earned Advocate General of Madras
did not in the H gh Court, as before us, dispute that rule
16(5) was repugnant to ,section 5(vi). That sub-rul e,
however affects only unlicensed dealers and the appellants
who are admittedly |icensed deal ers-are not affected by that
sub-rule "

Thi s judgnent does not show that the repugnancy of ‘the rule
was in controversy or the court pronounced its opinion upon
the merits or it was necessary to do so.

The | earned Solicitor-General then contended before us that
in their counter-affidavit filed in the Hgh Court the
appel l ants had accepted the position that r. 16(5) of the
Turnover and Assessnent Rules was ultra vires. But that
will not carry the matter any further, because on a
construction of the provisions of the Act this argument of
repugnancy i s not sustainabl e.

The Andhra Pradesh High Court rightly did not | accept. the
view that r. 16(5) was ultra vires of the rule nmaking
authority: Syed Mhaned & Conpany v. State of Andhra’ (1).
The sane vi ew was taken by the

(1) [1956] 7 S.T.C. 465. 472.
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Mysore High Court in the State of Mysore v. Sarvatula & Co.
(1).

A consideration of the relevant provisions of the Act and
the rul es made thereunder shows that the charging section is
s. 3(1) and the general rule is taxation i at multiple
points on the total turnover of the dealer, but in the case
of sale of certain specified articles a departure has been
nmade and tax at single point is leviable provided certain
conditions and restrictions as to |licences which are
envisaged ins. 5 and laid down in the rules are conplied
with and that r. 16(5) of the Turnover and Assessnment Rules
is not ultra vires.

Lastly, the | earned advocate urges that rule 16 (5) «clearly
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It was then contended that the provision as to |icensing and
taxation in the case of licensed dealers and tanners at a
single point and a taxation at multiple point in the case of
unlicensed dealers were violative of Art. 14 of t he

Consti tution. But we did not allow this point to be taken
because it was not raised in the Hi gh Court and was raised
for the first tine in this Court. In our opinion the

judgrment of the High Court in regard to the wultra vires
nature of r. 16(5) and the inapplicability of s. 6-A of the
Act was erroneous and the appeal nust, therefore, be
al  owed, the judgnent and order of the High Court set aside
and the respondent’s petition dism ssed. The respondent
will pay the costs of the appellants in this Court and in
the courts bel ow.

Appeal al | owed.
(1) [1957] 9 S.T.C. 593.
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