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Cl TATI ON
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1983 SCC (1) 218 1982 SCALE (2)1351

ACT:

Penal Code- Conmon intention-How determ ned.

Evi dence Act-Dying decl ar ati on- Per son maki ng the
statenent not dead and deposed in Court-Statenent if could
be called dying declaration-Such statenent  if adnissible
under section 32-Not quantum of ~evidence but quality
rel evant.

HEADNOTE

The prosecution case agai nst the 12 accused persons was
that, armed with deadly weapons, they waylaid and assaul ted
the deceased and three others acconpanying him and that
soneone anong another group of ( 12 of their associates
standing at sone distance constantly incited the accused
with the words "kill, Kkill". The deceased received serious
injuries and died on the follow ng norning.

VWile the appellant was convicted under s. 302 |ndian
Penal Code and sentenced to death, ten other accused were

convicted and sentenced variously. One of them was
acquitted.

On appeal the High Court reduced the sentence of death
passed on the appellant to inprisonment for life.

Convictions of four of the 11 accused were altered from
under s. 302/149 and s. 307/149 to one under ss. 302/34 and
307/34 1.P.C. Al of themwere however acquitted of the
of fences under s. 147 or s. 148 |I.P.C. The convictions and
sentences against the other six accused were set “aside and
they were acquitted.

It was contended on behalf of the appellants that ‘their
convi ction was unsustainable in | aw because the evi dence of
the eye witnesses, who were interested parties, could not be
safely relied upon.

Di sm ssing the appeal
N

HELD: The H gh Court erred in stating that the
testimony of the four eye w tnesses suffered from numerous
infirmties, that they nmade inprovenents in their testinony
and that there were variations in their earlier and |ater
statenments. On that count alone their testinony could not be
held to be infirm It is the duty of the Court to renove the
grain fromthe chaff. [49 C DO
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The parties were inimcal for a long time. The four
Wi tnesses were the injured persons and therefore, their
presence at the time and place of occurrence could not be
doubted. The presence of all the four accused in the scene
of occurrence and their participation in the crinme had been
proved beyond reasonable doubt despite the inprovenents and
variations in the evidence of wtnesses. [49 E-F]

Ina case of this kind it is not the nunmber of
wi t nesses exam ned or the quantity of evidence adduced by
the prosecution that counts. It is the quality that counts.
Eye witnesses, examned in the case were the best and
natural w tnesses. The accused persons were known to the
wi tnesses and they did not have any reason to onit the rea
culprits and inplicate falsely accused persons. [49 G H 50

a

A statement, ~witten or verbal, of relevant facts made
by a person who is dead, is called a dying declaration and
is adm ssible in evidence under s. 32 of the Evidence Act.
But when ‘a person who has nade a statement, even if it be in
expectation of death but “is not dead, it is not a dying
declaration. It is not admissible under s. 32 of the
Evi dence Act.

[50 E-F]

In the instant case the two w tnesses whose statenments
were erroneously cal l'ed dyi ng declarati ons by the H gh Court
were alive and deposed in the case. Such -statenents are
admi ssi bl e under s. 157 of the Evidence Act as forner
statenments made by them to corroborate their testinony in
the Court.

[50 F-@

Conmon intention is a guestion of fact ~and is
subjective. It can be inferred fromfacts and circunstances.
In the instant case the appellants who were related to one
anot her were arned with deadly weapons when they wayl aid and
attacked the deceased and his conpanions, someone incited
themto "kill", and after the assault they left the scene of
occurrence together and they were arrested fromthe sane
pl ace. There was the therefore comon intention and the H gh
Court was justified in convicting themunder s. 302/34, |PC

[52 A-C]

JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTION: Crimwnal Appeal No.
175 of 1974.

Appeal by special leave fromthe judgnent and order
dated the 18th October, 1973 of the Allahabad Hi gh Court in
Crl. Appeal Nos. 1307 and 1966 of 1973.

AND

Crimnal Appeal Nos. 367-369 of 1974.

Appeal s by special leave fromthe judgnment and order
dated the 18th COctober, 1973 of the Allahabad H gh Court in
Crimnal Appeal No. 1307 of 1973 connected with Crl. Appea
Nos. 1287 and 1566 of 1973.

47

Raj endra Singh, R K Garg B.P. Singh and Ranjit Kunmar
for the Appell ant.

O P. Rana and MV. CGoswam for the Conplai nant.

Dal veer Bhandari for the Respondent.

The Judgrment of the Court was delivered by

BAHARUL | SLAM J. These four Crininal Appeals are by
special leave. Crimnal Appeal No. 175 of 1974 is by the
four appel |l ants- Magsoodan, Madan Mbhan, Prayagnath and Nando
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who have been convicted under Sections 302/34 and 307/34
Penal Code.

2. The naterial facts may be briefly stated as foll ows:

On 8 6.1972 at about 5.45 or 600 a.m when Sulley (P.W
1) along with his brother, Jadon (deceased), his son
Rajendra (CW 1) and his nephew Vijay Kumar (P.W 3) were
going from their house in Neem Gli, Mthura, to their
Dharanshala in Mdhalla Bengali Chat, via Vishram Ghat and
reached the area called Shyam Ghat, they were wayl aid by the
twel ve persons accused in the case and were assaulted.
According to the prosecution, the accused persons were
variously armed wth Ballanms, phrases and Ilathis. Another
group of twelve or thirteen persons who were associ ates of
the accused was standing at Vishram GChat and sone one was
constantly inciting the accused persons with the expression
"kill, kill" whereupon the accused persons attacked and
assaul ted Jadon, Vijay Kumar, Rajendra and Sulley. Jadon and
P.W 3 were severely injured. The condition of Jadon was
very precarious. After the assault, the mscreants |eft.
P.W 1 arranged for a lorry belonging to one Vishnu Chaubey
and carried the injured persons to  the District Hospital.
The driver of the lorry was one Than Singh. Jadon and P.W 3
were renoved to the -operation theatre. Thereafter, P.W 1
proceeded to the Police  Station, Kotwali at Mthura and
submitted a witten First Information Report (FIR) about the
incident. The FIR was witten by his nephew, Prakash Chandra
Chaturvedi (P.W 8). The FIR was | odged at 6.30 a.m at the
Police Station and has been proved in this case as Ex. "Ka-
16". After lodging the FIR, P.W 1 came back to the hospita
where the injuries of ~all the four injured persons were
examned by Dr. B.S. Babbar. As the condition of the injured
persons was serious, intimation was sent “to Shri UC.
Tripathi (D.W 7), Sub-Divisiona
48

Magi strate, Sahabad, for recording their statenents. The
Magi strate cane and recorded the statements of P.W 3 and
CW 1 at 9.15 a.m and 9.20 a.m respectively. Jadon was
operated upon and his condition was such that he could not
make any statement. In fact, he succunbed to the injuries
the next day, nanely, 9.6.1972 at 3.25 p.m The post-nortem
exam nati on was conducted on the dead body of Jadon by Dr.
B. S. Babbar on 10.6.1972 at 10.00 a. m

3. The police after investigation submitted charge-
sheet against the twelve accused persons, all ~of whom
pl eaded not guilty. The First Additional ~Sessions Judge,
Mat hura, who tried the case, convicted eleven out” of the
twel ve accused persons and acquitted accused No. 12,
Kanhai ya. Appellant Magsoodan was convicted under Section
302 I.P.C. and sentenced to death. The other ten accused
persons were convicted under Sections 302/149 and 307/ 149
I.P.C. and sentenced to inprisonnent for 1life, each under
Section 302/149 Penal Code. Accused Parmatm was convicted
under Section 147 |.P.C. and the rest were convicted under
Section 148 1.P.C. They were sentenced to various terns of
i mprisonment. The sentences of inprisonnent were directed to
run concurrently. There was also a reference for the
confirmati on of the death sentence i nposed on Magsoodan

4. The convicts filed several appeals before the Hi gh
Court of Allahabad. The Hi gh Court altered the convictions
of Magsoodan, Madan Mohan, Prayagnath and Nando, from under
Sections 302/149 and 307/149 to ones under Sections 302/34
and 307/34 Penal Code. The sentence of death inmposed on
Magsoodan was reduced to inprisonnent for life. Al of them
were acquitted of the offences under Section 147 or Section
148 | .P.C. The convictions and sentences as against the
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ot her six accused persons were set aside and they were
acquitted. The acquittal of Kanahaiya was affirned. Crinina
Appeal s No. 367, 368 and 369 of 1974 have been filed by the
State against the acquittal of the el even accused persons of
the of fences wunder Sections 147 and 148, Penal Code; S.L.P
No. 766 of 1974 is by the State against the acquittal of

Kanahai ya.

5. Al these appeals will be disposed of by this common
j udgrent .

6. Shri Rajendra Singh, |earned counsel appearing for

the appellants in Crimnal Appeal No. 175 of 1974, first
submits that
49
the conviction of the four appellants is unsustainable in
law, he submits that the evidence of the four wtnesses,
nanely, P.W 1, Sulley, CW 1, Rajendra, PW 3, Vijay
Kumar and P.W 2, Jagdish, cannot formthe basis of the
convi ction as only one w tness, namely, P.W 2, Jagdi sh, out
of five wtnesses named in the FIR has been exam ned; the
eye-wi tnesses exam ned are interested and their evidence
cannot be safely relied on

The High Court has found that the testinony of the eye
wi t nesses, nanely, P.W 1, 2, 3 and CW 1 "suffer from
nunerous infirmties". It, therefore, " sought support to
their testinony fromthe two earlier statenments erroneously
call ed dying declarations, Exhibits Ka 22 and Ka 23 made by
P.W 3 Vijai Kumar and P.W 2 Jagdish respectively. The
infirmties referred to by the Hgh~ Court 'consisted in
according to the Hgh Court, ~inprovements 'made by the
wi t nesses and variations in their wearlier and latter
statenents. In our opinhion,on that ground alone, the
testinmony of P.W. 1, 2, 3 and CW 1 cannot be held to be
infirm It is the duty of the court to renpve the grain from
the chaff. These four wi tnesses are the injured w tnesses
having received the injuries during the course of the
incident. Their presence at the time and place of the

occurrence cannot be doubted; in fact it has not been
chal | enged by the defence. As both the parties were ininica
for a long tinme, it will be prudent to convict only those

persons whose presence and participation in-the occurrence
have been proved by the prosecution beyond reasonabl e doubt.
We agree with the finding of the H gh Court that the
presence and participation of appellants Magsoodan, = Madan
Mohan, Prayagnath and Nando, who are appellants in Crinina
Appeal No. 175 of 1974 has been proved beyond reasonabl e
doubt, despite the inprovenments and variations in their
evi dence.

Shri Rajender Singh has submitted that it is not safe
torely on the testinony of PPWs. 1, 2, 3 and CW 1 as the
prosecution has not examned all the witnesses nanmed in the
FI R except Jagdish, nor has the prosecution exam ned any of
the nei ghbours. 1t is not the nunmber of w tnesses exani ned
nor the quantity of evidence adduced by the prosecution that
counts. It is the quality that counts. Learned counsel -has
not pointed out to wus that any wtness better or nore
creditable has been omtted by the prosecution. As stated
above, the eye witnesses exanined in this case were the best
and natural w tnesses. Learned counsel also has criticized
that during the course of evidence, prosecution alleged that
Magsoodan
50
gave two blows but that fact was not nmentioned in the FIR
He has also criticised that the injured witnesses do not say
who injured whom This, on the contrary, shows that the
Wi t nesses exam ned were not tutored and they gave no parrot
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like stereotyped evidence. It nay be renenbered that PW 1
who | odged the FIR received as many as seven inci sed wounds,
one of thembeing on the |left chest; he took Jadon, who had
received sd serious injuries and who |ater on succunbed |0
them and C W 1, who received five incised injuries and
P.W 3, who has also seriously injured, to the hospital. He
| odged the FIR thereafter. The condition of his mind and
di sposition can easily be inmagined. There were bound to be
sonme errors inthe FIR It may al so be renenbered that the
FIR was | odged within half an hour of the occurrence. There
was little time lost. The occurrence took place at about
6.00 a.m on 8.6.1972 It is nobody's case that the w tnesses
were unable to recognise the real «culprits. The accused
persons were well-known to the witnesses frombefore. They
did not have any reason to omt the real culprits and
inmplicate fal sely the accused persons. The evi dence of P.Ws.
1, 2, 3 and C W1 could have been accepted even w thout
corroboration. Even so, the High Court rightly pressed into
service the earlier statenents of PPW 3 and C W1 (Ex. Ka-
22 and Ka-23) respectively.

7. BExts. Ka-22 and Ka-23 have been wongly called dying
decl arations. The statement witten or verbal, of relevant
facts made by a person who is dead, is called a dying
declaration; it is relevant under Section 32 of the Evidence
Act, when the statenent is nade by the person as to the
cause of his death, or as to any of the circunstances of the
transaction which resulted in his death, in case, in which
that person’s death comes into question.

VWhen a person who has nade a Statenent, —may be in

expectation of death; is not  dead, it 1is not a dying
declaration and is not adm ssible under ~Section 32 of the
Evidence Act. In the instant case, the makers ' of the

statenments Ex. Ka-22 and Ka-23, are not only alive but they
deposed in the case. Their statenents, therefore,, are not
adm ssi bl e under Section 32;  but their statements however
are admi ssible wunder Section 157 of the Evidence  Act as
forner statenents made by themin order to corroborate their
testinony in the Court. |In the instant case, Ex. Ka-22 and
Ka- 23 respectively corroborate the testinony in Court of
P.W 3 and CW 1 respectively.
8. The High Court has found that the witness |later _on
i nproved the story and roped in some other persons. As a
rul e of
51
caution, the High Court has found that the participation of
the four appellants in the offence has been proved beyond
reasonabl e doubt and the presence and participation of the
ot her eight accused persons nanmed by them have not . been
proved beyond doubt. W do not find valid reason to
interfere with this finding of fact of the High Court, in
these appeal s under Article 136 of the Constitution

9. As the nunber of accused persons present and
participating in the occurrence have not been proved to be
five or mnore, the H gh Court has rightly held that the
conmon obj ect necessary for constituting an unlawfu
assenbly has not been proved, and therefore in the facts and
circunstances of the case, the High Court correctly held
that common intention has not been proved and as such the
four appellants were rightly acquitted of the offence under
section 302 read with section 149 |I.P.C., and also rightly
acquitted all the other accused persons of the offences
under Sections 147 and 148 |.P.C

10. Shri  Rajinder Singh next submts that iif any
offence at all has been committed by the appellants of
Crimnal Appeal No. 175 of 1974, the offences may be under
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Section 326 |.P.C depending on the nedical evidence and
circunstances of the case and that Section 34 |I.P.C cannot
apply as no conmon intention has been proved. W cannot
accept this submission. Dr. B.S. Babbar, P.W. 3, who held
the post-nmortem examination on the dead body of Jadon found
a nunber of wounds out of which the foll owi ng were serious:

1. I nci sed wound 2" x 1/4" x scal p deep on head.
2. I nci sed wound 3" x 1/4" x scal p deep on the head
3. Stiched wound with draining tube 3" towards upper

portion of the stomach on right side.

4. Stiched wound 1.1/2" on the upper portion of the

left side of the stonach.

In his opinion, death was due to cyncope follow ng
shock and Haenorrhage as a result of the injuries. According
to him injuries No. 1 & 2 separately was sufficient to
cause death in the ordinary course of nature. It, therefore,
cannot be argued that the of fence conmitted was not murder
52

Conmon intention is a guestion of fact. It s
subj ective. But it can be inferred from facts and
circunstances.In this case, the appellants were related.
Al of themwere arned wth deadly weapons. They were
together. There was an order by sone one, "kill, kill", when
all of themsinultaneously attacked the deceased and P.\Ws.
1, 2, 3, and CW 1. After the occurrence, they left
together; they were later arrested fromthe sane place. The
Hi gh Court therefore rightly held that the appellants caused
the injuries with the comon intention, and was justified in
convicting the appellants under Section 302/34 of the Pena
Code. W, therefore, affirm the conviction  and sentences
inflicted by the H gh Court - on Mgsoodan, Madan Mbhan
Prayagnath and Nando, appellants in Crimnal Appeal No. 175
of 1974 and di sm ss the appeal

11. As held above that the H gh Court rightly held that
the prosecution failed to prove the comon object and
therefore it rightly acquitted all the accused persons of
the of fences under Sections 147 and 148.

12. In the result, the State appeals ‘are also
di sm ssed
P. B. R Appeal dism ssed.
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