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ACT:

St. Ant hony’ s Col | ege- Whet her Sal esi an
Provinci al / President of the Governing Body of the College
could order transfer of the Principal of the College or

whet her the governing Body could pass such- an order of
transfer-Wether an opportunity of hearing was to be given
to the Principal to show cause against the pr oposed
transfer.

HEADNOTE
The respondent had been appointed Principal 'of St
Ant hony’ s Col | ege by Sal esi an Provincial and his appoi nt ment
had been approved by the Director of Public Instruction
(D.P.1.) on the recomendation of the governing body of the
Col l ege. Due to differences between the Principal and the
Church authorities, and particularly, the appellants Nos 2,
3 and 4, i.e. the President and the nmenbers of the governing
body of the College, the appellant No. 2, the President  of
the governing body and the Sal esian Provincial intinmated to
the respondent of his transfer fromthe post of Principal of
the Col | ege. The respondent contended that the appellant No.
2 had no authority to appoint or dismss or transfer the
Principal, as the Principal of the College belonging to
mnorities was to be selected by the governing body and to
be approved by the D.P.I. in accordance with the  governnent
instructions contained in its Meno dated Decenber 7, /1979.
But the Salesian Provincial proposed another person as
Principal, to which the governing body agreed and his
appoi nt nent was approved by the D.P.1. The respondent  filed
a wit petition in the Hgh Court, contending that the
Sal esi an Provincial had no power to transfer him as he had
been appointed Principal by the governing body of the
College with the approval of the D P.l., and so the
Governing Body wth the approvall of the D P.1. could
transfer himunder the statutory rules. and that the order
of transfer, having been passed without giving him any
opportunity to show cause, was arbitrary, illegal and nala
fide and violative of the principle of natural justice. The
H gh Court held that there was no reason why the
respondent’s renpoval fromthe post of Principal should not
PG NO 507




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 9

PG NO 508
have been by the governing Body and subject to the approva
of the D.P.l., and directed inter alia that the inpugned

order of transfer be kept in abeyance and that the governing
body woul d gi ve the respondent an opportunity to show cause
why he should not be transferred as stated in the inpugned
transfer order, and decide the matter of transfer after
hearing him Aggrieved by the order of the H gh Court, the
governi ng body and others noved this Court by special |eave.
It was contended by the appellants inter alia that the
respondent coul d not have any grievance agai nst the order of
transfer as he had no statutory right to remain as Principa
and that he, being ordained as priest according to the
Articles of the constitution of the Society of St. Francis
de Sales, the Salesian Provincial could transfer him to
serve in any of the institutions of the Society as his
service was transferable, and he could not question the
transfer.
Di sm ssing the appeal, the Court,
HEl D: The St. Anthony’s College was a mnority
institution within the neaning of Article 30 of t he

Constitution, and the instructions contained in the
CGovernment Meno dated 7th Decenber, 1979, laying down the
procedure of appoi ntnent of Principal, vice-Principal, etc,

in religious mnority Colleges in the State would apply to
this Institution. [514E-F]

The i mpugned order of transfer was passed without asking
the respondent to show cause agai nst the transfer and giving
hi m an opportunity ‘of hearing. The inpugned order purported
to transfer the respondent fromthe post of Principal of the
College to the post of Teacher in a school. This ‘order of
transfer prejudicially affected the stat us of t he
respondent. [5I5E-F]

The main question for consideration was whether the

Sal esian Provincial, appellant- No. 2 was conpetent to
transfer the respondent who had ‘been appointed by the
governi ng body of the college and approved by the D.P.1. as

per the Government instructions applicable to a mnority
col l ege. [515(Q

According to the Governnent instructions aforesaid, the
Princi pal whose appoi nt nent had been approved by the D.P. |
could work as Principal in the mnority college till the age
of superannuation as determned by the Governnent. The
i mpugned order of transfer anounted to renoval of the
respondent from the post of Principal. The principles of
natural justice and fair play mandate that in administrative
actions the audi alterampartemrule is applicable; the
person affected by the order had to be given an [ opportunity

PG NO 509
of hearing against the purported order apart from the
guesti on whether the Assam Ai ded Col |l ege Managenent @ Rul es
and Assam Ai ded Col | ege Enpl oyees, Rules are applicable to
mnority institutions. [516B-D]

The appellants contended that Salesian Provi nci-al ,
appellant No. 2, was the appointing authority of the
respondent and as such he had the right to make the inpugned
order of transfer though there was no express provision
conferring such a power. [5l 6F]

The question was whether the Sal esian Provincial was the
appointing authority of the respondent, or the governing
body of the Coll ege appointed the respondent and recommended
his appointnment for approval to the D.P.I. The D.P.l. had
approved the appointnment of the respondent pursuant to the
recomendati on of the governing body. So this question had
to be gone into and determ ned by the governi ng body, as had
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been directed by the order of the High Court. In so far as
the respondent was transferred in his capacity as a priest
from one division of the religious order to another, the
matter pertained to the internal managenent of the religious
order and it was not justiciable, but in so far as the order
of transfer had been made, transferring the respondent from
the post of Principal of the College to the post of Teacher
of a school in another State, the respondent could conplain
against it. Since the respondent had not been given an
opportunity of hearing against the purported transfer which
seriously affected his status, judgnment of the H gh Court
whi ch directed the governing body to give the respondent an
opportunity to show cause against the inmpugned order of
transfer and to give hima hearing and decide the transfer
matter in accordance with law, could not be faulted. [516G
H, 517A-D

JUDGVENT:
Cl VI L APPELLATE JURI SDICTION: CI'VIL Appeal No. 3717 of
1986.
From the Judgnent and Order dated 12.9.1986 of the
Gauhati Hi gh Court i'n Gvil Rule No. 428 of 1986.
Ms. Lira Goswami and D.N. Mshra for the Appellant.
Shankar Ghosh, S. K. Hom Choudhary and S. K. Nandy for the
Respondent .
The Judgnent of the Court was delivered by
PG NO 510
RAY, J. The respondent, Rev. Fr. Paul Petta was
appoi nted as Principal of St. Anthony’'s’ Coll ege by Sal esian
Provincial on April 16, 1982 and on the recomendation of
the Governing Body of the College, the Director of  Public
Instruction, Meghalaya, Shillong accorded approval 'to his
appointnent wth effect fromilst May, 1982. St. Anthony’s
Col | ege was established by Salesian Congregation, a Catholic
religious Society of inparting general education. It is a
religious mnority institution under Article 30 of the
Constitution of India and it is receiving Governnent grants-
in-aid since the schene of deficit grant-in-aid colleges was
i ntoduce by the government of Assamin 1959. After creation
of Meghal aya it has been grants-in-aid under the sane system
as adopted by th Governnment of Meghal aya. By Menp No. EDN
75/ 74/ 280 dated 4th Novenber, 1976 the GCovernnent of
Meghal aya, Education Departnment conveyed to-the Director of
Publ i c I nstucion, the sanction of the Government of
Meghal aya to the inplenentation of the Instruction. scales
of pay, as indicated thereunder to all the deficit college
teachers including the Principals, Professors in the State
with effect from1st April, 1975. By Menp No. EDN> 75/74/51
dat ed Decenber 7, 1979 the Governnent of Meghal aya laid down
the procedure for appointnment of Principals, Vice-Principals
and Lectuers and other staff in Religious Mnority Colleges
in the State with refernce to Article 30 of the
Constitution. Paragraph 1 which is relevant is quoted below
“In the matter of appointnment of Principals and Vice-
Principals in the colleges belonging to th religi ous
mnorities, the governing Body of the College concerned
shal |l select a Principal and Vice-Principal froma panel of
nanes submitted by th sponsoring Church Organi sati on
concerned subjects to th condition that the educationa
qualifications of the persons selected shall be in
accordance with the conditions laid down in the Governnment’s
letter No. EDN 75/74/280 dated 4.11.76. Ot her conditions in
respect of age of super-annuation etc. shall be as
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prescribed by the State Government fromtinme to tine."

The respondent after his appoi ntnent had been working as
Princi pal of the College. Wile working as such, differences
arose bet ween him and the church authorities nor e
particularly the appellant Nos. 2,3 and 4 i.e. the President
and the nenbers of the Governnment Body of the College
regarding certain natters relating to the managenent of the
col | ege.

PG NO 511

On Decenmber 14, 1985, Fr. John Kalapura, SDB, the
Appel l ant No. 2, President, CGoverning Body of St. Anthony’s
College and Salesian Provincial sent a letter to the
respondent intimating himof his transfer fromthe power of
Principal of the College. The letter states :

"After due consultation with the Provincial Council | am
transferring you fromthe post of Principal of St. Anthony’s
Col l ege, Shillong and am appointing Rev. Fr. J. Kenny as
Acting Principal of the same college with effect from2 f.
12. 85.

Ki ndl'y hand over the charge to Rev. Fr. J. Kenny by 21st
Dec. 1985."

On receiving the said |l etter the respondent on that very
day sent a letter to the appellant No. 2 stating that he had
no authority to appoint or dismss or transfer the Principa
of the College as/'the Principal and Vice-Principal in the
College belonging to the minorities are to be selected by
the Governing Body and to be approved by the Director of
Publ i c I nstitution in accordance with Gover nnent
instructions nentioned in its letter dated Decenber 7, 1979.
The respondent sent  a letter to the Director of Public
Instruction (in short D.P.1.) intimating that he ‘had been
renoved fromthe Principalship of St. Anthony’s College by
the appellant No. 2, the Salesian Provincial of  Cauhati
Province and Rev. Fr. Kenny had been appointed as the Acting
Principal and requested himto intimate if the Governnent
has given any power to Sponsoring Authority for St
Anthony’s College in contravention of the Meno dat ed
December 7, 1976. The D.P.l. has inforned the respondent by
his letter dated 23rd Decenber, L985 that "this  office is
not aware of any such power given to the Church Authority
concerned". The Salesian Provincial by its letter dated
March 7, 1986, proposed the nane of Fr. Stiphen Mavely as
Principal of the said College. The Governing Body at its
neeting held on 17th March, 1986 resolved that Fr.~ Stephen
Mavel y be appoi nted Principal -cum Secretary of St. Anthony’s
College with effect from Mirch 10, 1986. The said
appoi ntnent was approved by D.P.l., Meghalaya wth effect
from10th March, 1986.

The respondent filed a suit being T.S. No. | (T) of L986
in the Court of the Assistant District Conmissioner with a
prayer for tenporary injunction. An interim order of
mai nt ai ni ng status quo was obtained. But as in the neantine
the office of the Principal was and taken possession of, the
suit was withdrawn and a wit petition being Gvil Rule No.
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428 of 1986 was filed challenging that Sal esian Provincia
has no power to transfer the respondent, viz. the Principa
of the College to Don Bosco Technical School, Maligaon

Gauhati. The respondent was appointed as Principal of the
said College by the Governing Body of the College with the
approval of D.P.1. and so the Governing Body wth the
approval of D.P.l. can transfer him under the statutory
rules. It was al so contended that the respondent acquired a
satutory right to hold the post of Principal till his

attaining the age of super-annuation. The purported order of
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transfer is illegal and without jurisdiction It has also
been contended that the purported order of transfer
tantanounts to removal of the respondent fromthe post of
Principal and the said order being issued wthout recording
any reason and wi thout giving any opportunity to show cause
to himis arbitrary, illegal and mala fide. The purported
order of transfer is thus violative of principles of natural
justice and as such it is liable to be quashed.

An affidavit in opposition was filed on behalf of
appel lant Nos. 2, 3 and 4 denying that the admnistration
and managemnent of the said col | ege i ncl udi ng t he
appoi ntnent, discipline etc. are governed by the Assam A ded
Col | ege Managenent Rules. 1965, Assam Aided Col | ege
Enpl oyees’ Rules, 1960 for appointnent of Principals and
Vi ce-Principals and conditions of grants-in-aid ai ded
colleges in 1956. It has been stated that St. Anthony’s
College is a mnority institution and the Sal esi ans
Provincial is the only Conpetent Authority to make any
appoi ntnent to the rank of Principal in the said Coll ege and
no advertisenent before nmaki ng any appoi ntnment is necessary.
This rel axation of restriction in regard to Mnority Coll ege
availing of deficit grants-in-aid has been nmade by Meno
dated Decenber 7, 1979. The petitioner is a menber of the
Sal esi an of Don Bosco and his appointnent to the said post
of Principal could never have been permanent. As a priest he
is transferable fromtime to time different institutions of
the Society. The Constitution of the Salesians of Don Bosco
provi des that such transfer is binding on the petitioner as
a priest and a nenber of the  Sal esian Don  Bosco. The
transfer of the petitioner and other priestsare matters of
normal routine as nenbers of Sal esian Society. It has also
been stated that any noney drawn by a priest has to be given
to the order of Salesian of Don bosco and no  priest
mai ntains any private fund. It is the responsibility of the
Sal esi an Society to | ook after the needs and requirements of
any menber of the conmunity and i's responsible for the
upkeep of such menbers. The petitioner has taken a/ vow of
obedi ence when he was ordained as a priest and was adnitted
as a nenber of Don bosco. The petition is liable 'to be
di smissed as no statutory right of the petitioner has been
vi ol at ed.

PG NO 513
After hearing the |earned counsels for the parties as
well as considering the facts and circunstances the High

Court held that the Governing Body of the College was not a
Statutory Body. The Court further held that:

"To our mnmind there is violation of the principles of
natural justice in dislodging the petitioner fromhis . post
of Principal wthout hearing him"

The High Court further held that:

"So long as the nmenbers of the Sal esi an Body obeyed the
rul es and regul ati on of the Body, accepted transfers in good
spirit this Court would have nothing to do. But if the
petitioner having been appointed as Pri nci pal feels
aggrieved that his transfer is not in accordance wth the
rul es of the body and comes to the Court, this Court has to
look and listen to him By appointing the petitioner as
Principal of the College, the organisation has exposed the
petitioner to the judicial gaze of the Court and if the
petitioner makes grievances, it is for the Court to redress
it."

Y The petitioner was appointed by the Governing Body
and that was subject to the approval of the D.P.I. There is
no reason as to why his renoval from the post of the
Principal should not have been made by the GCoverning Body
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and subject to the approval of the D.P.I. However, the
Col | ege Governing Body has got no control over the Schoo
whereto the petitioner has been transferred.”

The High Court therefore nade the rule absolute to the
extent indicated in the directions quoted bel ow

"We accordingly keep the inpugned order in abeyance
forthwith and direct the Governing Body of the College to
give the petitioner an opportunity to show cause as to why
he should not be transferred as stated in the inpugned
transfer order dated 14.12..1985 (Annexure-10) and after
hearing the petitioner on the cause shown, shall decide the
matter of transfer within one month fromreceipt of this
order, and act according to the decision so taken and in

PG NO 514
conformity with the Governnment instructions (Annexure-8). If
t he i mpugned order is revoked, the petitioner shal

automatically be reinstated in his post of principal of the
Col | ege, and shall be given all the enolunents and benefits
thereof. The Respondent No. 11 shall correspondingly cease
to be Principal of the College, but shall not be disentitled
to the pay and all owances for the services already rendered
by him to the College prior to this date. In case the
CGoverning Body decides to give effect to the inpugned
transfer order it shall revive and the petitioner shall be
free to pursue his remedies under the law. In the interest
of fair hearing and reasonabl e opportunity, we direct the

Governing Body to nake available to the petitioner all the
records which he nay need for the purpose of his defence;
the petitioner shall, not, however function as Principa

during the period of  one nmonth pending decision. The
deci sion shall be taken-within a nonth fromtoday."

Aggrieved by the said order nade in Civil Rule No. 428
of 1986, a special |eave petition has been filed by the
Gover ni ng Body and sone of the nenbers of the Governing Body
of the College. After hearing the |learned counsel for the
parties special |eave was granted.

The St. Anthony’'s College i's adnmittedly a /'mnority
institution within the neaning of Article 30 of the
Constitution and as such the Sal esian Don Bosco Society is
conpetent to administer the said college. This College is
getting deficit grants-in-aid from the Governnent of
Meghal aya and the instructions contained in Menbo No. ~EDN
75/ 74/ S1 issued by the Government of Meghalaya on 7th
Decenber, 1979 | aying down the procedure of appointnent ~ of
Principal, Vice-Principal, Lecturers and ~other staff in
religious nminority colleges in the State will apply to this
Institution. The respondent who was a |lecturer of St
Ant hony’ s Col | ege was sponsored by Sal esian Provincial, the
appel l ant No. 2 for appointrment of Principal of the College
and the Governing Body of the Coll ege recommended the sane
to the Director of Public Instruction, Meghalaya for
approval as required under the above instructions. The
D.P.1. duly approved the appoi ntment of the respondent, Rev.
Fr. Paul Petta as Principal of the College with effect from
May 1, 1982. The appellant worked as Principal of St
Ant hony’ s Col | ege since the date of his appointnent till the
i mpugned order of transfer nmade by the appellant No. 2 Rev.
Fr. John Kal apura as Sal esi an-Provincial fromthe post of
Principal of the said College to the post of Teacher, Don
Bosco Technical School, Mligaon, Gauhati on Decenmber 21,

PG NO 515
1985 without asking himto show cause agai nst the order of
transfer and wi thout giving himany opportunity of hearing.
It has been urged that the respondent being ordained as a
priest of the society has taken vow of servie to any post
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where he will be asked by the Society to work. As a priest
he was sponsored by the Church Authority for appointnent as
Principal and the Governing Body of the College also
recormended his appointnment as made by Sal esian Provincia
for approval. The petitioner cannot have any grievance
against the order of transfer as he has no statutory right
to remain as Principal of the College. It has also been
contended by refering to certain Articles of Constitution of
the Society of St. Francis de Sales that the respondent
being ordained as priest of the Society took the vow of
service and the Salesian Provincial can transfer him to
serve in any of institutions of the Society as his service
is transferable. It has also been submtted that as a priest
the respondent cannot keep any noney with himand whatever
salary he gets will have to be given to the Society which
will look after himand neet his needs. The respondent
guestion the order of transfer. The respondent so | ong as he
to the order of transfer and conplies with it, the court has
nothing to do. But if he does not conply wth it and
guestions it before the Court, the Court wll have to
consi der his grievances and to decide if the inpugned order
of transfer is legal and valid.
The respondent was appointed as Principal of St

Ant hony’ s Col | ege by the Governing Body of the College and
the same was duly approved by the Director of Public
I nstruction, Meghal aya in accordance wi th the procedure laid
down in the Governnent’'s letter dated Decenber 7, 1979. The
i mpugned order of  transfer purports to ‘transfer t he
respondent fromthe post of Principal of the College to the
post Teacher in the Don Bosco Technical School at Maligaon
within the State of Gauhati over which the Governing Body of
St. Anthony College has no control. This order of « transfer
has prejudicially affected the status of the respondent as
Principal of St. Anthony’'s College. The main question that
arises for consideration in this appeal is whether the
Sal esian Provincial, the appellant No. 2, is conpetent to
transfer the petitioner who has been appointed as Principa
of the College by the Governing Body of the College and
approved by the D.P.1. as per Government instructions
applicable to minority college. There is no dispute that the
respondent is a menber of Sal esian Don Bosco Society as a
priest. It is also not in dispute that as a priest of the
society h was sponsored by the Church Authorities for the
post of Principal of th College and the Governing Body  of

the College reconmended to the D.P.I. for approval of his
appoi nt nent as Principal of the Col I'ege. I'n such
PG NO 516

circunmstances it is required to be considered whether. the
Sal esi an Provincial has power to transfer himfromthe / post
of Principal of the College to the post of Teacher /'in a
Techni cal School of the Society. It is apparent “from the
af oresaid CGovernnent instructions that the Principal | whose

appoi nt nent has been duly approved by the D.P.1. can work as
Principal in the minority college till he attains the age of
super - annuati on as determned by the Government. The

i mpugned order of transfer in substance anounts to renoval
of the respondent fromthe post of Principal of the College.
It has been held by the H gh Court that the respondent has
been condemed unheard as he was not given any opportunity
to show cause for the purported order of transfer whih
seriously prejudiced him The principles of natural justice
and fair play nmandate that in admnistrative actions the
audi alterum partem rule is applicable and the person
affected by the order to be given an opportunity of hearing
agai nst the purported order apart fromthe question whether
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the Assam Aided Coll ege Managenent Rules, 1965 and Assam
Aided College Enployees’ Rules. 1965 are applicable to
mnority institutions. W do not consider it necessary for
the purposes of this appeal to make any observations on the
guesti on whether the Assam Ai ded Col | ege Managenent Rul es,
1965 and Assam Aided Col | ege Enpl oyees’ Rules, 1960 are
applicable to mnority institutions or to consider the
guestion whet her the rules concerning the terns and
condi tions of appoi nt nent as wel | as prescri bing
qualification for appointment the post of lecturers and
principals as well as prescribing condition for service are
regulatory in nature and they do not contravene the
fundanental right guaranteed under Article 31 of the
Constitution to the mnority institutions at has been
observed in the case of ‘Frank Anthony Public Schoo
Enpl oyees Association v. Union of India & Os., [1987] | SCR
238. It has been contended on behal f of the |earned counse
for the appellants that the appellant No. 2, Salesian
Provincial is the appointing authority of the respondent and
as such  he has the right to make the inpugned order of
transfer —though there is nc, express provision conferring
such power. The case of Kutoor Vengayil Rayarappan Nayanar
v. Kutoor Vengayil Valia Madhavi Ama and Ors., AIR 1950
(Federal Court) 140 has been cited at  the bar for the
proposition that the power to terminate flows naturally and
as a necessary sequence fromthe power to create. This
proposition is a well established  proposition but the
guestion is whether the Salesian Provincial is t he
appoi nting authority of the respondent or the Governing
8body of the said College appointed the respondent and
recormended his appoi ntnment for approval to the D.P.I. As
stated earlier D.P.I. pursuant to the recomendati on of the
Gover ni ng Body approved the appoi ntnent of the respondent as
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Principal of the said College. So this question has to be
gone into and determ ned by the Governing Body as has ' been
directed by the order of the Hgh Court. It has been
contended that the inpugned order of transfer has “seriously
affected the status of the respondent as Principal of the
College and this has been nmade by the appellant ~No. 2,
Sal esian Provincial wthout giving himany opportunity of
hearing. Now in so far as the Respondent is transferred in
his capacity as priest fromone division of the religious
order to another the natter pertains to the interna
managenment of the religious order and it is not justiciable.
However, in so far as the order of transfer has been made by
the CGoverning Body of the St. Anthony’'s Coll ege transferring
the respondent fromthe post of Principal of the College to
the post of Teacher of Don Bosco Technical School which is
in another State the respondent can conplain against it.
Since the respondent has not been given any opportunity of
hearing agai nst the purported order of transfer outside the
State which seriously affected his status, the H gh Court,
in the facts and circunstances of the case has directed the
Governing Body of the College to give the respondent  an
opportunity to show cause against the inpugned order of
transfer dated 14. 13. 1985 and to give hima hearing and
decide the transfer matter in accordance wth Ilaw The
judgrment and order passed by the Hgh Court in t he
ci rcunst ances of the case cannot be faulted.

We therefore, uphold the order passed by the Hi gh Court
and the appeal is dismssed with costs quantified at Ks.
5, 000.

S. L. Appeal dism ssed.
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