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ACT:

I ncome-tax Act (11 of 1922), s. 26A-Registration of firm
Whet her individual 'shares of partners specified-Partnership
deed, construction of.

HEADNOTE:

Three brothers entered into a partnership in 1949 for doing
busi ness. Clause 3 of the partnership deed provided that
the capital allotted to each partner was equal, and cl. 10

provided that after neeting all the expenses, interest and
other charges, the resulting net profit or loss should be
ascertained and divided anmpongst all the partners. In the
assessment year 1951-52, the three partners applied to the
Income-tax O ficer for registration of the firmunder s. 26A
of the Incone-tax Act, 1922 and registration was granted.
For the assessnent year 1952-53, the registration was re-
newed on application. But for the assessnent year 1953-54
the [ncometax O ficer refused renewal:. I'n al | the
applications for registration, the three partners were shown
to have shared the profits equally, and in their  account
books al so, since 1949, the profits have been ~apportioned
equal | y. The ground of refusal by the Income-tax ~ Oficer
was, that there was no clause in the deed specifying the
i ndi vidual share of profits of each partner as required by
s. 26A. The order was confirnmed by the Appellate Assistant
Conmi ssioner, the Appellate Tribunal and the H gh Court on
ref erence.

In appeal to this Court,

HELD : The assessee firmwas entitled to be registered under
s. 26A of the Act for the assessnment year 1953-54 also.
[ 1003 Dj

Al t hough the application for registration had to be strictly
in conformty with the section and Rules, in ascertaining
whet her the application was in such conformty the
partnership deed has to be reasonably construed. Readi ng
the partnership deed as a whole in the light of s. 13 of the
Partnership Act, 1932, and in the context of the relevant
circunstances of the case, there was specification of the
i ndi vidual shares of the three partners in the profits and
| osses nanely, that each partner was allotted an equal one-
third share and there was hence specification of the indivi-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 6

dual shares of the partners within the neaning of the
section, [1002 D F]

Kyl asa Sarabhal ah v. Commi ssioner of Income-tax, [1965] 2
S.C.R 310, followed.

JUDGVENT:
CIVIL APPELLATE JURISDICTION : Civil Appeal No. 1058 of
1965.
Appeal by special |eave fromthe judgment and order dated
March 14/15, 1961 of the Bombay High Court in Incone-tax
Ref erence No. 56 of 1960.
Arvind P. Patwe, O C. Mthur, for the appellant.
S. T. Desai, A N Kirpal and R N Sachthey, for the res-
pondent .
999
The Judgnent of the Court was delivered by
Ramaswam , J.” Thi s appeal is brought, by special |eave, on
behal f of the assessee fromthe judgnent of the Bonmbay High
Court dated March 15, 1961 in |Incone-Tax Reference No. 56 of
1960.
The assessee is a partnership firmconstituted under a Deed
of Partnership dated March 19, 1950. The partners are three
br ot her s- Nandl al Bhi nmj i bhai , Tar achand Bhi nj i bha
andRaj ni kant Bhi nji bhai, each one having an equal 1/3rd
sharein he partnership firm Prior to Novenber, 1949
the threepartners of 'the assessee-firmin partnership wth
ei ght others carried on business i n Bonbay and ot her places
in the name and style of "Rajnikant Vitheldas & Co." In that
larger firm each one of the three brothers had an equal two
annas share each, the other eight partners having the
remaining ten anna share. The larger ~ partnership of
"Rajnikant Vitheldas & Co.’ was dissolved on Cctober 31
1949 and on its dissolution the business of the two branches
thereof at Nagpur was allotted to the three brothers, who
thereupon as from Novenmber 1, 1949 constituted thenselves
into anewfirm viz., the assessee-firmunder the deed of
partnership executed on March 19, 1950. Thi's docunent
recites that the three brothers have agreed to continue the
busi ness of the two branches at Nagpur-in partnership on the
ternms nentioned in that docunent. For the purpose of this
case, it is not necessary to reproduce all the terns of the
partnership deed. It is sufficient to reproduce only four
ternms as follows :
"3. The capital of the partnership shall be
Rs. 2,40,000./- (Rupees two | acs forty
thousand) divided into 15 shares of Rs.
16, 000/ - each. The partners hereby agree that
the shares allotted to different partners will
be equal i.e., each partner wll <get five
shares.
10. After neeting all expenses, interest and
ot her charges,the resulting net profit  or
| oss shall be ascertained and shall be divided
anmongst all partners.

13. In case of death, or insolvency of any
partner the surviving partners or such of them
as are wlling shall have the rights to

purchase the shares of such partners at the
valuation of the shares in the preceding
bal ance sheet.

14.1n case of any partner desiring to
retire fromthe partnership will have to give
a witten notice of at least two nonths to the
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ot her partners of his intention to do so. On
recei pt of such notice, the renmining partner
or partners will purchase the share or shares
in pro-
1000

portion to their holding at the tinme the

val uation in paragraph 13."
In the assessnent year 1951-52, the three partners applied
to the Incone-tax Officer for registration of the firm under
the Indian Income-tax Act, 1922 (hereinafter called the
"Act’). Al ong with this application, the deed of
partnership dated March 19, 1950 was produced. By his order
dat ed March 20, 1956 the Incone-tax O ficer grant ed
regi stration under s. 26A of the Act for the assessnent year
1951-52. On the sanme day, he determined the total income of
the firm at Rs. 87,172/-, and under s. 23(6) of the Act,
allocated it between the three partners for tax purposes,
each partner getting one-third share of the total income
i.e., Rs, 29, 0571/. On the basis of the sane deed, an
applicati'on'was nade for the renewal of registration of the
firm for _the assessnment year 1952-53. The renewal was
granted- on March 28, 1957. For the assessment year 1953-
54,the partners againapplied for renewal of registration
on thebasis of the same deed, but the I ncome-t ax
O ficer was of theopinion that there was no clause in
the deed specifying theindividual shares of each partner
as required by s. 26A of the Act. After issuing notices to
the three partners and after giving them a hearing, the
I ncome-tax O ficer, by his order dated March 28, 1958,
rejected the application of the partners for renewal of re-
gistration of the firm The assessee took the —matter in
appeal to the Appellate Assistant Comm ssioner  but the

appeal was disnmissed. The assessee preferred a  second
appeal to the appellate Tribunal but that appeal also was
di smi ssed. At the instance of the assessee the appellate
Tribunal referred the follow ng question of law for the
determ nation of the Hi gh Court under s. 66(1)  of the
Act

"Whether on a proper construction of the
partnership deed dated 19-3-1950, the firm
sought to be registered for the -assessnent
year 1953-54, <can be said to have -been
constituted under an instrument of partnership
speci fying the individual shares of t he
partners as required by section 26A of the Act
o

By its judgnent -dated March 15, 1961, the
Hi gh Court answered the question in the
negative, holding that renewal of registration
under s. 26A of the Act was rightly refused by
the Income-tax -authorities.

Section 26A of the Act provides as fol lows
"26A. Procedure in registration of firms. (1)
Application my be nade to the Incone-tax
Oficer on behalf of any firm constituted
under an instrunent of partnership specifying
the individual shares of the partners,

1001

for registration for the purposes of this Act
and of any other enactnent for the time being
in force relating to incone-tax or Super-tax.
(2) The application shall be mde by such
person or persons, and at such tinmes and shal
contain such particulars and shall be in such
form and be verified in such manner, as may
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be prescribed; and it shall be dealt with by

the Income-tax O ficer in such nanner as may

be prescribed."
By securing registration under the Act, the partners of the
firm obtain a benefit of |ower rates of assessnent and no
tax is directly charged on the inconme of the firm This is
an inportant benefit to which the partners of a registered
firmbeconme entitled as a consequence of registration and if
it is intended to secure that benefit, the requirenments of
s. 26A of the Act and the Rules framed under the Act must be
strictly conplied wth Rule 2 of the Income-tax Rules
framed under s. 59 of the Act requires that the application
shal | be signed by the partners (not bei ng m nors
personally, and prescribes the period wthin which the
application shall be nmade for the year in question. Rule 3
provi des that the application shall be made in t he
prescribed form and shall be acconpanied by the origina
i nstrument of partnership under which the firm is
constituted, together with a copy there of. It is provided
by Rule 4 that if on receipt of the application, the | ncone-
tax Oficer is satisfiedthat there is or was a firm in

exi stence constituted as shown, in the instrunent of
partnership, and that the application has been properly
made, he shall enter in witing at the foot of the

instrument or certified copy, as the case may be, a
certificate in the prescribed formBy rule 6 the certificate
of registration granted under Rule 4 may be renewed for
subsequent years. 'Section 4 of the Partnership Act defines
"Partnership" as the 'relation between persons who have
agreed to share the profits of a business carried on by al
or any of themacting for all —Persons who have entered into
partnership with one another are called individually ’'part-
ners’ and collectively "a firm, and the nanme ' under which
their business is carried onis called the ’firm nanme’.
Section 13 of the Partnership Act provides as follows :

"13. Subj ect to -contract bet ween the

part ners-

(a) a partner is . not entitled to receive

remuneration for taking part in the conduct of

t he busi ness;

(b) the partners are entitled to share

equally in the profits earned, and shal

contribute equally to the | osses sustained by

the firm
ML7Sup. Cl / 66- 19
1002
On behal f of the assessee the argument was put forward that
the Hi gh Court was in error in holding that the assessee was
not entitled to registration under s. 26A of the Act. It
was submtted that on a proper construction of the various
clauses of the partnership deed dated March 19, ©- 1950 it
should have been held that the shares of the | three
i ndi vidual persons in the profits and | osses were clearly
specified, nanely, that each partner was allotted an equa
one-third share and there was hence specification of the
i ndi vidual shares of the partners within the neaning of s.
26A of the Act. In our opinion, the argunent of the appel-
lant is well-founded and rmust be accepted as correct. It is
evident that wunder cl. (3) of the partnership deed, the
capital allotted to each partner is equal, viz., 5 shares of
Rs. 16,000/each in a total <capital of Rs. 2,40,000/-.

Clause (10) states that "after neeting all expenses,
i nterest and other charges, the resulting net profit or |oss
shall be ascertained and shall be divided anongst al

partners". It should also be noticed that in all the
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applications for registration made by the assessee-firm
under s. 26A of the Act the three partners have been shown
to share the profits of the partnership firmequally. There
is also the other circunmstance that in the books of accounts
for all the years since its comencenent from Novenber 1

1949 right wupto date the profits have been apportioned
equally nong the three partners of the partnership firm

Reading the partnership deed as a whole and in the context
of the relevant circunstances of the case, we are of the
opinion that there was specification of the individua

shares of the partners in the profits within the nmeaning of
s. 26A of the Act and the assessee-firm was entitled to
registration for the assessnent year in question. It was
poi nt ed out by this Court in Kylasa Sar abhai ah V.
Conmi ssi oner of |ncone: tax, Hyderabad(1l) that although the
application for registration of a firmunder s. 26A of the
Act had strictly to be in conformty with the Act and the
Rules, ~in ascertaining whether the application was in
conformty with the Rules, the deed of partnership had to be
reasonabl'y construed. |In that case, there were three nmmjor
partners. —infirmA in which four mnors were admitted to
the benefits of partnership. 1ts profits were to be shared
equal |y between the seven persons whereas the | osses were to
be shared by the three major partners equally. A |arger
firm firmB, was /constituted, with five partners, under a
deed of partnership in which firmA was described as the
first partner and its nenmbers were collectively shown as
having a share of 6 annas 9 pies in the profits of the
larger firm The fact that four mnors were admtted to the
benefits of partnership in firmA with equal shares in the
profits but |osses were to be shared only by its three mgjor
partners, was, however, recited in the preanble

(1) [1965] 2 SS.C R 310: 56 I.T.R 219.

1003

to the deed of partnership of firm B. The deed of
partnership of firmB was signed by all the major partners
of firm A The question at issue was whether firm B was
entitled to be registered under 's. 26A of the Act. It was
held that the firmwas entitled to be registered and that
regi stration could not be refused nerely because the deed of
partnership set out in paragraph 8 therein the -collective
share of the yarn shop as 6 annas 9 pies, for in the
preanble the division of the shares of profits and 1osses
anmong the three nenbers of the yarn shop and those admtted
to the benefits of the partnership was clearly  indicated.
It was, however, pointed out that the yarn shop as such was
not introduced as a partner and the agreenment was in truth
bet ween the three mgjor nenbers out of those who constituted
the vyarn shop and four outsiders. Each of themhad signed
the application and the covenants of the part nership
agreenment bind the partners individually. The indication in
the deed of partnership that three of them held qua the yarn
shop a certain relation did not affect their status as
partners of the appellant-firmindividually. The principle
laid down in this case applies also to the present case and,
for the reasons already expressed, we hold that t he
assessee-firmwas entitled to. be registered under s. 26A of
the Act for the assessnent year 1953-54 and the question
referred to the H gh Court must be answered in t he
affirmative and in favour of the assessee-firm

We accordingly allow this appeal with costs in this Court
and the H gh Court.

V. P. S

Appeal al | owed.

1004
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