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Sur aj deo Yadav, the appellant herein, and three others
were placed on trial before the Additional Sessions Judge,
Aurangabad to Answer a conmmon charge under Section 302 | PC
read with Section 149 |IPC. Against the appellant a separate
charge under Section 27 O the Arms-Act was al so franmed. The
trial ended with an order of ( conviction and /sentence
recorded agai nst the appellant under Sections 302 I'PC and 27
of be Arns Act and of acquittal in favour of the others. As
the appeal presented by the appell ant before the H gh Court
was dismssed he has filed the instant appeal, after
obt ai ni ng speci al | eave.

According to the prosecution case, on Decenber 31, 1977
at or about 6.30 P.M when Shansher Singh, (the deceased)
was sitting in the sehan of his house invillage Jamhore,
within the police station of Aurangabad and gossiping wth
Bal m ki Sharma (PW7), an enployee of Magadh G am n Bank, 5
or 6 persons suddenly canme there and one of them who was
carrying a double barrelled gun, fired at Shansher = Singh
twice resulting in his instantaneous death. Thereafter the
m screants fled away. After their departure Bhupi nder Singh
(PW6), a cousin of Shansher Singh, took the body to
Aur angabad Hospital where the police recorded his statenent
and registered a case agai nst unknown persons. In course of
the investigation six persons including the appellant were
arrested and placed in test identification parades wherein
the appellant was identified by Bhagwan Singh (PW 4),
Ram akhan Kumar (PWS), Bhupinder Singh (PWs 6), Bal niKki
Sharma (PW 7), Hari Singh (FW 8) and Ot hers as the person
who fired at the deceased. On conpletion of investigation
police submtted charge sheet against all the six arrested.
However, before commtnment of the case to the Court of
Session two of them died.

The appel | ant pl eaded not guilty tc the charges
| evel | ed against himand contended that he had been falsely
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inmplicated on nere suspicion. He further contended that he
was known to the wtnesses who identified him as he had
studied in v school of Janhore and, therefore, if really he
was one of the miscreants the eye-w tnesses woul d have named
hi m

To prove its case the prosecution relied upon the
evi dence of Bhagwan Singh (PW4), Ram Lakhan Kumar (PWJ5),
Bhupi nder Singh (PW6), Balnmiki Sharma (PW7) and Hari Singh
(PW8), all of whom gave ocul ar version of the incident and
identified the appellant as the person who was carrying a
doubl e barrelled gun and fired at Shamsher Singh resulting
in hi s deat h. To corroborate their evi dence of
identification in Court the prosecution examned Sri Vijay
Bahadur Singh (PW3), the Mgistrate who had held the test
identification parade. ~The appellant also, in his turn
exam ned three w tnesses in Support of his plea.

Fromthe judgment of the trial Court we find that it
has recorded a categorical finding that the defence did not
chal | enge 't he ~ prosecution case, as delineate by the above
eye witnesses, so far as it sought to prove the place and
the manner _in which Shansher Singh  met with his death. In
answering the npot question as to whether the four persons
arrai gned before it were responsible for the above nurder
the trial Court observed that there was practically no
evi dence to connect three of them nanely, Bindeshwar Yadav,
Jagdi sh Yadav, Kanmeshwar Dusad wth the crinme. As regards
the appellant the trial Court held, for reasons detailed in
the judgrment, that although all the five eye w tnesses had
identified the appellant as the person who commtted the
mur der of Shanmsher Singh and al'so identified himin the test
identification parade, none of them except Balmki Sharma
(PS 7), could be safely relied wupon. In —negativing the
contention of the appellant that he  was known to he eye
wi tnesses from before as he had studied in a sch 31 in the
village in question, the trial Court held that the evidence
given in support thereof was unworthy of credit and further
held that even if the evidence  adduced by the defence
witness in this regard was accepted still then it could not
be said that PW7 knew himfrom before for he (PW7) hailed
fromthe district of Gaya and came to the village Janhore
only a few nonths before the incident. Besides, the trial
Court observed that it was not even suggested to PW7 that
he was known to the appellant frombefore. Wth the above
findings the trial Judge passed the inpugned order

While concurring with the finding of the trial Court as
regards the credibility of PW?7, the H gh Court, however,
criticized it (the trial Court) for not accepting the
evidence of the other eye witnesses as, according to the
hi gh Court, they were natural and probable wi tnesses and the
grounds put forth by the trial Court for disbelieving them
were not sound and reasonabl e.

Not wi t hst andi ng the concurrent finding of the learned
Courts below that the appellant is guilty of the charges
| evel | ed against himwe hate, for ourselves, perused the
rel evant evidence to ascertain whether the findings can be
sustained or not as a grievance was rai sed on behalf of the
appel | ant before wus - which we found to be a genui ne one-
that the Hi gh Court, did not at all advert to the defence
case, much |less, discuss the evidence adduced in support
t her eof .

Coming first to the evidence of Balmki Sharma (PW7),
we get that only few nonths before the incident he joined
the Janhore branch of Magadh Granmin Bank, the office of
which was located in the house of the deceased. He used to
reside in the sane building as also the deceased. 1In
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detailing the incident he testified that in the evening of
Decenmber 31, 1977 when he was sitting in the sehan in front
of the house of Shansher Singh and was talking to him 6/7
m screants cane there According to PW 7 the deceased’ s
cousi n Bhupinder Singh (PW 6) was also sitting there while
his munim Ram Lakhan Kumar (PW 5) and two others were
sitting in the verandah of the house. He next stated that
one of the miscreants, who was wearing trousers and a jacket
and was armed with a double barrelled gun, fired two shots
at Shamsher Singh as a result of which he fell down dead. He
clainmed to have recognized the mscreants in the electric
[ight which was then burning there. He identified the
appel l ant as the person who was wearing jacket and trousers
and had fired at Shansher Singh with the gun which he was
carrying. He further stated that he had identified himin
the test identification parade held earlier. 1In cross
exam nation it was-elicited fromhimthat the person whom he
had seen wearing jacket and trousers was of slightly darker
conpl exi on; and, he volunteered, that the appellant was of
such conpl exion. ~The only suggestions that were put to him
in cross examnation which were denied by him- were that he
had wongly identified the appel l ant because of the
i nfluence deceased s fanmily and that he was deposing
falsely. Keeping in view his evidence, which remnained
unshaken in cross /examnation and the fact that being a
resident of the building, in the precincts of which the
i ncident took place, he was a natural -and probable w tness
we me of the opinion that both the |earned Courts bel ow
were fully justified in relying upon the same.

As regards the evidence adduced on -behalf of the
appellant in his defence we find that the -trial Court
di scussed the sane threadbare to conclude that it was wholly
unreliable. As already stated the principal reasons which
wei ghed with the trial Court for -~ drawing such conclusion
were that it was not even suggested to PW7 that he knew the
appel l ant from before, that, admttedly, PW7 was a resident
of District Gaya and not of Aurangabad and that he came to
Jamhore only in the year 1977. In dealing with the evidence
of DW 2 who stated that the appellant had read in a prinmary
school of the village the trial Court observed that it could
not be accepted, firstly because adnmttedly he was a
pr of essi onal w tness, secondly because he had no occasion to
read or teach in that school, thirdly because he was not
conpetent to prove the entry in the school record, which
i ndicated that one Surajdeo Yadav was a ~student of the
school, and lastly because while it was suggested to PW4
that Surajadeo Yadav read in a primary school, the entry in
guestion related to the mddle school, and not the prinmary
school. Finally, the trial Court observed that even if it
was accepted that Surajdeo Yadav (the appellant) had read at
Janmhore nmiddle school there was nothing to show that any of
the witnesees who have partici pated in the t est
identification parade had ever read in the school with him
Since each of the grounds canvassed by the trial Court for
di scarding the evidence of the defence wi tnesses are cogent
and convincing we find no reason whatsoever to accept the
def ence contention

That brings us to the evidence of the other eye
wi t nesses which was rejected by the trial Court. On perusa
of the reasons put forward by the trial Court for such
rejection we are in conplete agreenent with the H gh Court
that none of them is sustainable. part fromthe fact that
the trial Court itself recorded a finding - which we have
nmentioned earlier - that their evidence as to the manner in
which the incident took place remained unchallenged and
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uncontrovered, the clinching evidence of PW7 clearly proves
that at |east Bhupinder Singh (PW 6) and Ram Lat han Kumar
(PW5) were sitting with himwhen the firing took place. In
such circunstances the trial Court ought not to have
rejected their evidence, nore so when the rejection is
primarily on the basis that PW S being the munim of the
deceased was not an independent witness and PW6, who | odged
the FIR could not say the colour of the pant (trousers) the
appel l ant was wearing and that he was a relation of the
deceased. Be that a it nmay, this aspect of the matter need
not detain us as we are in conplete agreement with both the
| earned Courts below that the evidence of Bal m ki Sharma (PW
7), who was a natural, probable and disinterested w tness,
clearly establishes the guilt of the appellant.

The appeal is, therefore, disnissed. The appellant, who
is on bail, will now surrender to his bail bonds to serve
out the remainder of the sentence.




