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HEADNOTE:

The assessee was carrying on business in- Malaya ‘and was
owni ng rubber plantations. He wasalso carrying on business
in ’lndia. In respect of the assessnent year 1953-54 he
declared his foreign incone fromMlaya at Rs. 2,22,532,
incone in India at Rs. 39,142 from sources other than
busi ness and a | oss on business in.India at Rs. 68,658, The
I ncome-tax O ficer allowed double taxation relief on’a sum
of Rs. 1,92,816/- by adding the inconme in India to the
foreign incone and deducting therefromthe loss -in |ndia.
The Commi ssioner, in exercise.. of his powers under ~s.48
read wth s.49-D of the Income-tax Act, 1922, however, set
of f the business loss in India agai nst the business profits
in Milaya and held that only the resulting i ncone of Rs.
1,53,674 from Mal aya coul d be considered to have suffered
doubl e taxation and hence granted double taxationrelief in
respect only of that amount. The Tribunal followed the
decision of the WMdras H gh Court in C/1.T. . Mdras v.
Arunachal am Chettiar, 49 |I.T.R 574, and confirmed the order
of the Comm ssioner. The Hi gh Court also on reference, was
of the view that the relief granted by s.49-D ’'on such
doubly taxed income’ has reference to the factual ' double
incidence wunder two different jurisdictions of tax on
identical amunts of incone, and decided against t he
assessee.

In appeal to this Court, on the scope of the expression
"such doubly taxed incone’ in s.49-D of the Act, wth
respect to which double taxation relief is given,

HELD: (Per P. Jaganmhan Reddy, H. R Khanna and I. D.
Dua, JJ.) The High Court was in error

By the year 1950, the Governnment of India was encouraging
More and nore Indian citizens to establish branches in
countries with which there was no special agreenment for the
avoi dance of double taxation, and s.49-D was substituted in
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place of the old one, in 1953, for the purpose of giving
doubl e taxation relief in respect of taxes on inconme charged
in any country, by deduction or otherw se, under the law in
force in that country. The object of the section is that
the ampbunt of Indian income tax paid or the anpunt of tax in
the foreign country, whichever is lower, is allowed as a
deduction fromthe tax payabl e under the Act on such doubly
taxed income. Prior to 1953, the section afforded relief at
hal f the Indian incone tax or half the tax paid in the other
country, in respect of the same incone whichever is less. if
the concession that was being given by the new section for
encouraging Indian citizens to start business in foreign
countries was only to give relief at the full rate of Indian
i ncome-tax instead of half such tax, all that was necessary
by the anendnent was to delete the words "one half"

occurring in the section prior to its amendnent. But the
Legi sl ature bad redrafted the entire section with the result
that the phrase such doubtly taxed income’ in the new

section and the phrase 'sane incone’ in the repeal ed section
do not have the same inport. ~The words ’'sane incone’ in the
context would nean the sanme kind or species or identica
i ncome earned in a foreign country

651

on which tax has been paid in that country, in respect of
which relief is being clainmed frombeing again subjected to
tax under the Act. But the words 'such doubly taxed incone’
have reference to the foreign i ncome which bears once again
the burden of Indian incone-tax by its being included the

total incone chargeabl e under s.3 read with s.2(15) of the
Act. Under s.4(1)(b)(ii) the income which ~accrues to an
assessee outside the taxable territories is to be

included in the total incone so that the income under any of
the heads enunmerated in s.6 which has accrued or arisen to
the assessee outside the taxable territory and is subject to
the tax under the law in force in that country, is included
in his total income attracting the l'evy of charge under the
I ndian I ncone Tax Act, and is therefore doubly taxed. [667C
D, 672G H, 673C-E 674B-F, G H, 675A- B]

Once it is recognized that s.49-D does not nake the basis of
relief the tax paid on the income fromthe -sane head or
source, then the relief to which ,in assessee would be
entitled would be the anmount of tax on the foreign income
which by its inclusion in the total incone once again  bears
under the Act. The word ’'such’ in the phrase 'such doubly
taxed inconme’ has reference to the foreign.incone which is
being subjected to tax by its inclusion in the conputation
of income under the Act and not the same incone’ ~ under an
identical head of incone under the Act. The incone from
each head under s. 6 is not, under the Act, subjected to tax
separately; but it is the total income which is computed and
assessed as such in respect of which relief is given for the
i nclusion of the foreign income, on which tax has been paid
according to lawin force in that country. The schene of
the Act is that although incone is classified under
di fferent heads and the incone under each head is separately
conputed in accordance with the provisions dealing with that
particular bead of income, the incone which is the subject
matter of tax under the Act is one incone which is the tota

income. Incone-tax is only one tax |levied on the aggregate
of the income classified and chargeabl e under the different
heads and not a collection of distinct taxes | evi ed

separately on each head of incone. There is nothing 'in the
| anguage of s.49-D which, either expressly or by necessary
inmplication, restricts the grant of double taxation relief
to incomes under the same head. [675F-H, 676A-D
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Rolls Royce Ltd. v., Short, 10 T.C 59, Assam Railway and
Trading Co. Ltd. v. The Conmi ssioner of In-land Revenue, 18
T.C. 509, OA P. Andippan v. Conmi ssioner of Incone-tax,
Madras, 82 I.T.R 876 and Inland Revenue Conm ssioners V.
Nati onal Mrtgage and Agency Co., of New Zealand, [1935]
A. C. 524, distinguished and expl ai ned.

CIl.T., Madras v. Arunachalam Chettiar, 499 |.T.R 574,
di sapproved.

(Per Hegde J. dissenting) : The construction of the section
given by the Commi ssioner, Tribunal and the H gh Court is
the proper construction. [653G

Under our income-tax law.in every assessment year, the tota
i ncomre of an assessee during the previous year is brought to
t ax. It is nmade up of incone fromvarious sources set out
in s.4. The section attracts into the pool inconme, profits
and gai ns from what ever sources derived, which are received
or deened to be received in the taxable territory in the
previ ous year by the assessee; and one of the components is
the incone that has accrued or arisen to himin the previous
year, out'side the taxable territory. |In conmputing the tota
i ncomre of the assessee the procedure adopted is that incone
under each head is first determned after giving deductions
to which the argessee is entitled under that head, and
thereafter, the total income is arrived at for the purpose
of detecting the

652

rate of tax as well as for the quantification of tax due.
Section 4 requires that there should be a recal culation of
the i nconewhich has be doubly taxed. in making that

cal cul ati on, the authority conmputing tax w ll have to |eave
those portions of the incone which have not be doubly taxed.
[654D F; 656A C]

The ingredients of s.49-D, which gives  double ‘taxation
relief, are:

(i)the assessee nust have beenresident in the taxable
territory the year;

(ii)that sone incone nust have accrued or arisen /to him
outside the taxable territory during that year

(iii)in respect of that income he nust have paid, by
deduction or otherw se, tax under the law 'in force'in the
country in question; and

(iv)if he fulfills all the above Conditions he wll " be
entitled to deduction fromthe Indian incone-tax payable by
him of a sumcal cul ated of such doubly taxed inconme at the
Indian rate of tax or the rate of tax of the said country,
whi chever is |ower. [655C F]

The expression "such doubly taxed income" involves two
aspects: (a) it exclusively relates to the incone earned
outside India, and (b)it relates only to that part of the
i ncomre earned outside India which is doubly taxed; that is,
the sanme inconme nust have been doubly taxed. The incone
that gets relief wunder s.49-D, is only that i ncl om
identified i ncone-which has been ’subjected to tax not . only
in the country in which it was earned, but also in this
country. The section does not concern itself wth the
totality of the incone or even with the source of incong,
but, concerns itself with that part of the incone which has
been subjected to double taxation. [655F-H

If the entire tax paid by the assessee in a country outside
India is to be deducted while conputing his tax liability in

this country, then there is no necessity "for t he
Legislature to enact s. 49-A. It is not reasonable to think
that s.49-D gives nore relief than that is likely to be

given under an agreenent under s.49-A. Anything nore than
that, cannot be considered as relief fromdouble taxation,
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but would anobunt to tax concession. |If the relief given
under an agreenent under s.49-A and the relief given under
s.49-D nmean the sane thing, tin Legislature nust be held to
have indulged in an exercise of futility. Section 49-D
being a residuary provision, nmust be understood to cover a
field other than that covered by s.49-A. Under the section
as it stood before the anendnent in 1953, relief was given
in respect of the sanme incone which was taxed tw ce over.
After amendnent, relief is given on such doubly taxed incone
The two expressions 'the same incone’ and ’'such doubly taxed
i ncome’ nean the same thing. [656 GH, 657 A.0. E.G]
Despite the difference in | anguage the section is simlar in
scope to s.27 of the United Kingdom Fi nance Act, 1920, and
the decisions rendered under the U K Act have a bearing on
the point in controversy. [657G 658C- D

In the present case, the assessee’s incone from property and
ot her sources anmpunting to a sum of Rs. 39,142 has not been
doubl y ~taxed. Hence that income cannot enter into the
calculation of the doubly taxed income of the assessee and
that inconme coul d not have been included in the return nade
by the assessee in Malaya: That being in calculating the
doubly taxed i ncone, that conponent of the total income has
to be

653

kept apart. Further, the entire business incone earned in
Mal aya though taxed in Malaya has not been taxed in this
country. Qut of that sumonly a sumof Rs.. 1,53,674 has
been taxed in this country. The business 'loss in this
country cannot be said to have been taxed in this country.
A relief does not anpbunt to a taxation. Doubl e taxation
relief should not be mixed up with tax concessions. It is
only that inconme which can be said to have been doubly
taxed, that is entitled to-relief under the section. [656 S-

g

Rolls Royce Ltd. v. Short, 10 Tax Cas. 59 and The 'Assam
Rai | ways and Trading Co. Ltd. v. The Conm ssioners of Inland
Revenue, 18 Tax Cas. 509, applied.

Comm ssioner of Incone-tax v.  Arunachalam Chettiar, 49
I.T.R 574, approved.

Commi ssioner of Inconme-tax, Bonbay City-I11 v.. New Citizen
Bank of India Ltd. and Anr., 58 |.T.R 468. referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeals Nos. 1840 and
1842 of 1972.

Appeal by certificate fromthe judgnent and order dated
March 12, 1968 of the Madras Hi gh Court in Tax Case No. 202
of 1962 (Reference No. 5 of 1964).

S. T. Desai and T. A Ranamchandran, for the appellant.

B. Sen, P. L. Juneja, B. D. Sharma and R N. Sachthey, for
the respondents.

M S. K Sastri and M S. Narasi nmhan, for the intervener

The mmjority opinion of P. Jagannbhan Reddy, |. D. Dua -and
H. R Khanna, JJ. was delivered by P. Jagannohan Reddy, J.
K. S. Hegde, J. gave a dissenting opinion

HEGDE, J. | have had the advantage of readi ng the judgnent
prepared by ny | earned brother Reddy J. | regret | am unable
to agree with the construction placed by himon S. 49-D of
the Indian Incone-tax Act 1922 (to be hereinafter referred
to as the Act). | agree with himthat there is considerable
difficulty in interpreting that provision but that does not
absolve this Court fromits duty of properly construing that
provision. On a proper construction of that provision, | am
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of the opinion that the conclusion reached by the
Conmi ssi oner, the Tribunal and the High Court is the proper
one.

The facts of the case are fully set out in the judgment of
ny learned brother Reddy J. It is needless to repeat those
facts in their entirety. It will be sufficient if set out
the material facts relating to the assessnment year 1953-54.
During the relevant previous year, the deceased assesses who
carried on business in Mlaya and al so owned rubber gardens
abroad declared his foreign incone as

654
Rs. 222,532. He had been assessed in Ml aya in respect of
that incone. As he was resident in India during the

rel evant previous year, that incone nmust be considered as
having accrued to hi-in in Indiain viewof s. 4(1)(b)(ii)
of the Act. During the relevant year, he was carrying on

business in India also. In that business he suffered a | oss
of Rs. 68, 858. Inthis country his incone from other
sources anmpounted to Rs. 39,142. It nmainly consisted of
i ncome fromproperty. In his assessnent proceedings in this

country, —he clained double taxation relief under s. 49-D
The I ncome-tax O ficer added his incone arising outside that
taxable territories with his incone fromother sources in
India (Rs. 2,22,532+Rs. 39, 142=Rs. 2,61,674 and fromthat he
deducted Rs. 68,658, the business |loss suffered by him in
India and taxed himon a total income of Rs. 1,92,816. The
Comm ssioner revised that order. He cane to the conclusion
that the income that has suffered double taxation was only
Rs. 153,674. He accordingly granted double taxation relief
only in respect of that amount.  H's view was confirmed by
the Tribunal in appeal and by the H gh Court in-a Reference
under s. 66(1).

Under our Incone-tax law, in every ~assessnent year, the

total incone of an assessee during the previous year is
brought to tax. It is made up of ~income from various
sour ces. Those sources are set out ins. 4 of the Act.

Clause (a) of sub-s. (1) of s. 4 attracts into the pool
income, profits and gains from whatever sources derived
whi ch are received or deened to be received in the, taxable
territory in the previous year by or  on behalf ~of the
assessee. incone is defined in s. . 2(Q. That is _an
inclusive definition. One of the conponents of ’'income’ is
"dividend” which is definedins. 2 (6)(A. Both the
expressions ’'inconme’ as well as ’'dividend include certain
recei pts which are deened as 'inconme’ or 'dividend . Sec-
tion 4(1)(b) enunerates various other sources of incone.
One of the components which nakes up the total inconme is the
incone that has accrued or arisen to a resident iniIndia in
the previous year, outside the taxable territory.
We shall now see what s. 49-D says. It is not necessary to
guote the entire section. The portion of the section that
is material for our present purpose runs thus :
"I'f any person who is resident in the taxable
territories in any year proves that, in
respect of his inconme which accrued or arises
during t hat year wi t hout t he t axabl e
territories he has paid in any country by
deduction or otherw se under the lawin force
in that country, he shall be entitled to the
deduction fromthe Indian incone-tax payable
by him of a sum cal cu-
655
lated on such doubly taxed income at the
Indian rate of tax or the rate of tax of the
sai d country, whichever is t he | ower."
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(enphasi s suppl i ed)
Before analyzing the ingredients of this provision, it is
necessary to nention that s. 49-D gives relief to the extent
mentioned in that 'section in respect of the income accruing
or arising in countries outside India with which our country
has no reciprocal agreenent for relief or avoidance of
doubl e taxation. Wth the countries with which we have
reci procal agreenments for the relief fromdouble taxation
s. 49-A applies. In cases falling wunder that section
relief to be granted depends upon the terns of the concerned
agreement . Now turning back to s. 49-D and an sing that
provision, we find the follow ng ingredients:-
(1) The assessee in question nust have been
resident in the taxable territory in any year
(2) That” the sone income nust have accrued
or arisen to himoutside the taxable territory
during that year;
(3) In respect of that incone he must have
pai d by deduction or otherw se tax under the
law in force in the country in question and
(4) If he fulfills al'l the above conditions,
he wll be entitled to deduction from the
I ndian income-tax payable by him of a sum
cal cul'at ed on such doubly taxed incone at the
Indian rate of tax or the rate of tax of the
sai d country whi chever is |ower.
There is no dispute that the first three condi tions
enunerated above have been satisfiedin the present case.
The real question for decision is as to what is the scope of
the expression "of a sumcalculated on such doubly taxed
i ncome". Thi s expression involves two aspects viz. (1) It
exclusively relates to the incone earned outside India.
This is clear fromthe word "such"’ and (2) It relates only
to that part of the inconme earned outside India which is
doubly taxed. In other words the same incone nust have been
doubly taxed. The incone that gets relief under s. 49-D is
Only that inconme--identified incone which has been subjected
to tax twice over. In other words the inconme in ‘question-
may be whole or part-nust have been subjected to tax not
only in the country in which it was earned but also.in this
country. Fromthe | anguage of s. 49-D, it is clear that it
does not concern itself with the totality of the incone or
even the source of the incone. it merely concerns “itself
with that part of the income which has been subjected to
doubl e taxati on.
7-L499Sup. C. 1. /73
656
The provision requires that there should be a ‘recal cul ation
of that incone which has been doubly taxed. In naking /that
calculation, the authority conputing the tax will have to
| eave those portions of income which have not been doubly
t axed.
In conputing the total incone of an assessee, the procedure
adopted is that incone, profits or gains under each head is
first determned after giving deductions to which the
assessee is entitled under that head and thereafter the
total incone is arrived at for the purpose of determning
the rate of tax as well as for the quantification of the tax
due. Supposi ng an assessee, has various sources of incone
such as salaries, interest on securities, income from
property, profits or gains of business, profession or
vocation, income fromother sources and capital gains, the
i ncone under each head has to be first determined. For the
determination of the taxable incone under each head, the
taxing authorities have not only to take into consideration
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the gross income under each head, they nust go further and
deduct from the gross incone under each head various
concessions to which the assessee is entitled to and
thereafter arrive at the total incone.
Quite clearly the assessee’s incone fromproperty and ot her
sources amounting to a sumof Rs. 39,142/- has not been
doubly taxed. Hence that income cannot enter into the
calculation of doubly taxed incone of the assessee as that
i ncome could not have been included in the return nade by
the assessee at Malaya. That is not an incone earned by the
assessee outside the territories of India. That being so in
calculating the doubly taxed income, that conponent of the
total inconme has to be kept apart. Further the entire
busi ness incone of Rs. 2,22,532/- earned in WMalaya though
taxed in Ml aya, has not been taxed in this country. Qut of
that sumonly a sumof Rs. 1,53,674/- has been taxed in this
country. The business loss in.this country cannot be said
to have, been taxed in this country. A relief given does
not anpbunt to-a taxation. To repeat, it is only that incone
whi ch can be said to have been doubly taxed, is entitled to
relief wunder —s. 49-D. Counsel for the parties rightly
conceded that the- source of income is not a relevant
consi deration. Wat i's material under s. 49-Dis the income
whi ch is doubly taxed.
If the entire tax paid by the assessee in a country outside
India is to be deducted while conputing his tax liability in
this country, then there was no necessity for t he
Legislature to enact s. 49-A. An -agreenment under that
provision, at the  highest could have provided for the
deduction from the tax payable in this ~country by an
assessee, the tax paid by him in a foreign country.
Anyt hing nore than that cannot be considered as relief from
doubl e taxation. It would amunt to tax concession-.. It is
equally wunlikely that the relief given under an agreenent
entered into under s. 49-A
657
can be less than the relief available under s. 49-D/ |If the
relief given under an agreenent under s. 49-A and the relief
given under s. 49-D nean the sane thing, the -Legislature
must be held to have indulged in an exercise—in futility.
Such a line of reasoning is inpermssible. Section 49-D
must be understood to cover a field other than that covered
by s. 49-A. Further it is not reasonable to think that s.
49-D gives nore relief than that is likely to be given under
an agreenent under s. 49-A s. 49-D being a residuary
provi si on.
Section 49-D as it now stands is the result of an~ amendnent
made in 1953. Prior to that the section read
"I'f any person who has paid by deduction or
otherwi se |Indian Incone-tax for any year in
respect of any income arising wthout the
taxable territories in a country the llaws of
whi ch do not provide for any relief in respect
of income-tax charged in the taxable terri-
tories proves that he has paid income-tax by
deduction or otherw se under the laws of the
said country in respect of the same incone, he
shall be entitled to the deduction from the
I ndian Income-tax payable of a sum equal to
one half of such Indian Income-tax or to one
hal f of such tax payable in the said country,
whi chever is less."
Under the section as it stood before the anendnent in 1953
relief was given "in respect of the same income" which was
taxed twice over. Under the present provision relief is
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given to "such doubly taxed income". | amclear innmy mnd
that so far as the identification of the income which is
entitled to double taxation relief is concerned, there has
been no change in the law. The expression "the same incone"
and "such doubly taxed income’ nean the same thing. W are
not concerned with the other changes effected in s. 49-D. The
statenment of objects and reasons for bringing about the
change in s. 49-D or the Select Committee's report relating
to that provision do not throw any light in the mtter of
identification of the incone which-is entitled to double
taxation relief.
Section 49-D despite the difference in the | anguage enpl oyed
in my opinionis simlar in scope tos. 27 of the United
Ki ngdom Finance Act, 1920. The relevant portion of that
section reads as follows :
"If any person who has paid, by deduction or
ot herwi se,or is liable to pay, United Ki ngdom
i ncome tax for any year of assessnent on any
part of his income Proves to the satisfaction
of the Special Conm ssioners that 'he has paid
Domi ni on i ncome-tax for that year in
658
respect of the same part of his incone, he shall be entitled
to relief fromUnited Ki ngdomincone tax paid or payable by
him on that part of 'his incone at a rate thereon to be
determ ned as follows :
(a) If the Donminionrate of tax does not
exceed ' onehalf of the  appropriate rate of
United Kingdomtax, the rate at which relief
is to be given shall be the Domnion rate of
t ax;
(b) In any other casethe rate ‘at which
relief is to be given shall be one-half of the
appropriate rate of United Kingdomtax."
The English provision entitles an assessee to relief  from
double taxation in respect of that part of his inconme on
whi ch he has paid domnion incone<tax and he is also liable
to pay inconetax in United Kingdomin respect of that  part.
The income which is entitled to relief under, that provision
is "the sanme part of his income" whichis liable to be taxed
both in the United Kingdomas well as in the Doninion. That
is exactly what is done under s. 49-D. CQur Act instead of
using the expression "the sane part of his incone" which is
doubly taxed has used the expression "of such doubly taxed
i ncome". But the two expressions nean the sanme thing.
The deci si ons rendered under the United Ki ngdom Act bear on
the point in controversy in this case.
In Rolls Royce Ltd. v. Short(1l), question arose as to . what
extent the assessee was entitled to relief from double
taxation wunder the aforenentioned s. 27. The facts of the
case are not material for our present purpose. But that
deci sion sets out the scope of s. 27. This is howits | scope
is described by Rowlatt J. sitting on the King’ s Bench
"The object of Section 27 of the Finance Act,
1920 was to mitigate the hardship involved in
payi ng I ncomeTax in the United Kingdomin ful
upon profits which has already been subject ed;
to Inconme Tax in a Domn nion
if the
Legi slature had thought fit to say t hat
wherever income had been taxed in a Doninion
and the sanme profits came thereafter at any
time to formthe basis of a tax in the United
Ki ngdom the sumalready paid on that incone
should forma basis of relief, the thing n ght

and
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have worked out very sinply. But that has not
been done obviously because it is quite clear
that before relief can be given in respect of
Dom nion Income Tax paid on profits brought
into charge to Income-tax in this country, it
must be shown that the
(1) 10 Tax Cas 59.
659
Domi nion Inconme-tax and the United Kingdom
Income Tax are paid in respect of the sane
year and on the sane incone or as the phrase
is used here, "part of income".
The learned judge -equated the expressions
"part of inconme" and "same inconme" as neaning
t he same thing.
In the course of his judgnent, his Lordship
observed
"Ilf you read the first few lines of the
section, really "on the words of it, the
section only -appears to apply where this
overl appi ng of taxation has been partial, that
is to say, where a man has part of his incone
taxed doubly and not where he has the whole
t axed doubly, which obviously cannot be
i nt ended.™
Wen the natter was taken up in appeal to the Court of
Appeal Pollock M R set put the conditions on which the
relief can be given under s. 27. Those conditions, to put
it in the words of the Master of Rolls are:
"First, it is the person who  has paid the
United Kingdom |ncone Tax by deduction or
otherwise for any year of assessnent ' on any

part of his incone who may claimrelief. The
second step is that that tax payer nust | prove
to tie satisfaction of the Special Com

m ssioners that he has paid Dom nion |ncone
Tax for that year of assessnent "in respect of
the sanme part of his.incone" as that on /which
he has paid United Kingdom Incone  Tax. And
the third step is that if such proof is given,
the tax-payer becomes entitled to relief from
United Kingdom I ncome Tax "on that part of his
income"”, that is, on that same part referred
to previously on which he has paid United
Ki ngdom I ncone Tax and | ndi an Tax."
Pr oceedi ng further the Master of Rol I s
observed
"The fact of paying a tax in a Dom nion . does
not induce relief. The basic condition is
that a person has paid tax on his incone over
here-then, if sone part of that income so
charged and assessed to tax in the United
Ki ngdom can be identified and proved to  have
paid Dominion tax, that same part which has
suf fered dual taxation can be relieved of the
tax paid here up to the neasure of relief
gi ven by the Section."

The deci sion which is nore appropriate for our present pur-

pose is that rendered in The Assam Rail ways and Tradi ng Co.

Ltd. v. The Conm ssioners of Land Revenue(l. The relevant

facts of that case are as foll ows:

(1) 18 Tax cas 509.
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The assessee company, which was incorporated and controlled

in the United Kingdom carried On the business of running a
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railway, working coal mnes, brickwords etc., in Assam and
al so carried on a plantation business there. The, whole of
its income arose in lIndia with the exception of a snal

anount arising frominvestnents in England. The conpany had
issued, in the United Kingdom debenture stock and the
interest thereon was paid in the United Kingdom In
conputing the conpany’'s liability to United Kingdom incone-
tax Case 1 of Schedule D for the years 1928-29 and 1929- 30,
the debenture interest was not allowed as a deduction and
certain profits from a tea garden were included as a
recei pt. The assessnents on the conpany to Indian i nconetax
and super-tax for the corresponding years in respect of its
busi ness profits were, in accordance, with the provisions of
Indian I ncone-tax law, arrived at after deducting the anount
of debenture interest and excluding the tea garden profits.
The assessee clained that the relief in respect of Doninion
income-tax to, which it was entitled under Section 27,
Fi nance Act, 1920 should be based on the whole of its income
as conputed for the purpose of United Kingdom Incone Tax
less only “the income arising in England, wthout any
deduction for the debenture interest or the tea garden

profits. The Special ~Comi'ssioners refused the relief
cl ai ned. The House of Lords affirned the decision of the
Speci al Conmm ssi oners. It held that the conpany had not

borne double taxationon that part of its.incone which was
applied in paynent ' of debenture interest or on the tea
garden profits and hence was not entitled to relief in
respect thereof. ‘Fromthis decision, it is seen that the
total incone of the assessee arising or accruing in United
Ki ngdom for the purpose of double taxation relief was split
into four parts i.e. (1) inconme arising in England (2) the
interest on debenture that was given deduction to.in India
(3) the tea garden profits and (4) the other incone.
There was no dispute that the inconme fromthe investments in
Engl and was not to be taken into consideration while deter--
mning the double taxation relief. This position was
conceded by the assessee. |If we apply the sane, ratio to
the facts of the case before us, we have to exclude from
consi deration while determ ning the double taxation relief,
the incone of Rs. 39,142/- an incone exclusively earned in
I ndia and was not brought to tax in Malaya. Next, deduction
given in India in respect of the interest on debenture loans
was not taken into consideration while affording ~double
taxation relief because that portion of the |Indian incone
was not subjected to double taxation because of the relief
given under the Indian Incone-tax Act. Let us apply that
principle to the facts of the present case. The anount
deducted in this country as business |loss (Rs. 68,858/-) was
not subjected to double taxation. That amount . was  never
taxed in this country.
661
We should not mix up double taxation relief with tax
concessions. The main judgnent,of the, House of Lords in
Assam Railways, case (supra) was delivered by Lord W.ight.
Analyzing s. 27 of the Finance Act, 1920, Lord Wight
observed
"The Section requires that the taxpayer shoul d
prove (1) that he has paid tax in the United
Ki ngdom for any year on a certain sumwhich is
part of his income; in this connection, |I do
not think that the word "part" 1is wused to
exclude the whole but nmerely to point to an
ascertainable sum of incone which is brought
into question; (2) that he has paid tax in the
Dom nion "in respect of" the sane part of his
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income for that year : here the words "in
respect of as contrasted with "on" do not, |
think, involve any latent distinction, since

the word on" would be inapplicable to the
"same i ncone" which beconmes a separate taxable
subject in the Domnion. The taxpayer then
becones entitled to relief. It seens clear
that there nust be a definite part of incone
brought into question, and that can only be
expressed in a sumof noney. As income ex Vi
term ni must be expressed in a sumof npney,
the words "the same part of his incone” nust
i nvol ve a conpari son between two suns of nobney
whi ch prove to be the sane. The contention of
the appellants.is to the contrary : it is said
on their behalf that the words "the sane part
"of his income" refer solely to what is called
the source, and that identity of anobunt is
immaterial and does not conme into question
except for the purpose of ascertaining the
rate of tax to be allowed for. | cannot agree
with this  argunent. No doubt questions of
source, ~ as it has been called, that is, such
guestions as where the income cones from are
essential’ to identify so far as that aspect
goes, what is taxed in the United Kingdomwth
what'! is taxed in the -Dominion, but, in
addition, the income “itself ‘that is, the
amount. of noney, must al so be identified. I
think the words "the same part of his income"
are apt to .include both el enents of conparison
and identification."

These observations, if |I may say sowith respect clearly

bring out the legal principles bearing on the issue ' under

di scussi on.

In my judgment the decision. of the Madras H gh Court in

Conmi ssi oner of Inconme-tax V. Arunachalam Chettiar(1)

correctly lays down the |aw on the subject.

M. S. T. Desai, |earned Counsel for the assessee placed

considerable reliance on the decision of the Bonbay High

Court in

(1)49, 1. T. R 574.
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Conmi ssioner of Incone-tax Bonbay City-11 v. New GCitizen

Bank of India Ltd. and anr. (1) Therein the court was called
upon to interpret an agreenment entered into under S. 49-A
In that case the court was not required to interpret the
scope of s. 49-D. There is no doubt that 'some of. the
observations nmade in that case | end support to the argunents
advanced on behalf of the assessee. In ny opinion the
| earned judges of the High Court in that case did not ' bring
out correctly the-ratio of the decisions in Assam Railways
and Trading Co. (supra) and Rolls Royce’'s case (supra).
They sought to distinguish those cases on the basis of the
facts of those cases ignoring the | egal principles
enunci ated therein

In the result | disnmss these appeals.

JAGANMOHAN REDDY, J.-These are appeals by certificate froma
conmmon judgnent of the Madras High Court rendered in three
references under s. 66(1) of the Income-tax Act, 1922
(hereinafter called the Act’) pertaining to assessnent
years, 1953-54, 1954-55 and 1955-56. In the reference
relating to the first assessment year three questions in
respect of the last two, two questions were referred by the
Tri bunal . The three questions relating to the first
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reference are: --

1. Whether on the facts and in the circunstances of the
case the Tribunal, is right in its view that t he
Conmi ssioner of Incometax had jurisdiction to revise the
order of refund ?

2. \Whether on the facts and in the circunstances of the case,
the Tribunal is right inits viewthat the order of refund
under. section 48 read with section 49-D is independent and
di stinct fromthe assessment order ?

3. Wether on the facts and in the circunstances of the case,
the Tribunal is right in confirmng the conputation of
relief as modified by the Commissioner ? In the reference
relating to the last two assessnment years, the questions
were ;-

1.” Whether on the facts and.in the circunstances of the
case, the Tribunal is right in nodifying the order of the
Appel | at e Assi stant” Comm ssi oner. ?

2. \Wether on the facts and in the circunstances of the
case the Tribunal is right inits. interpretation of section
49-D ?

Before the H'gh Court the first question on the first
reference w ' not pressed and therefore was answered agai nst
the assessee. The remamining two questions which were
considered to be simlar to the two questions in the other
two references were also answered against the assessee.
Bef ore us the second question in the first

(1) 58, I. T, R 468.
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reference was not pressed, as such substantially the third
guestion in that reference and the first and second
guestions in the other two references which deal with the
validity of the order of the Commi ssioner and the Hi gh Court
need al one be considered in these appeal s.

The assessee who is now dead and i's succeeded by legal re-
presentatives was doi ng nmoney | endi ng busi ness in Mal aya as
well as in this country. He also, owned rubber ' gardens
abroad, in respect of the first assessnent year 1953-54 the
assessee declared his foreign income as Rs. 2,22,532 and
showed a | oss on business in India as Rs. 68,858 and /incone
from 'other sources as Rs. 39,142/-.  In the other two
references it s not necessary to refer to the incones
earned by himabroad and in India except to say that the
Appel | ate Assi stant Comm ssioner allowed the appeal in part
holding that the income fromall the sources in India have
to be considered together just as inconme from all sources
abroad rmust be considered- together and in that view held
that the net assessed incone in India fromMlaya is what
has suffered double tax. Wat is to be determned in these
appeal s is, on what basis should the double taxation relief
be afforded to the assessee. It will be sufficient” if we
take the first assessnment as illustrative of the- problem
which is, posed in these appeals.

The Incone-tax Oficer allowed double taxation relief on a
sum of Rs. 1,92,816/- by adding income from other sources to
the foreign income and deducting from the total thus
conputed the loss of Rs. 68, 858. The Conmissioner in
exercise of his powers s under s. 48 read with s. 49-D
however held that that cornputation was wong because
according to himthe business |oss of Rs. 68,858 incurred by
the assessee can be set off only against the business
profits of Rs. 2,22,532 earned in Malaya resulting in a
busi ness incone of Rs. 1,53,674 being the only incone from
Mal aya which can be considered to have suffered double
taxation. |In appeal against the order of the Conmissioner
the Tribunal following the judgnment in CI.T. Mdras v.
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Arunachal am Chettiar(1l) canme to the conclusion that the
"expression "such doubly taxed income" can only indicate
that it is that portion of the incone on which tax in fact
has been inposed and paid by the assessee that qualifies for
doubl e income relief. The High. Court also was of the view
that the relief granted by s. 49-D on such doubly taxed
incone has reference to the factual double incidence under
two different jurisdictions of tax on identical amount of
income, that is to say, an identical income on which two
taxes have been inposed under the Indian jurisdiction and
the other by a foreign’ authority.

(1)49 1. T. R 574,

664

It is clear that a decision in these appeals will depend on
the construction of s. 49-D which bristles with difficulties
and is not easy to resolve. A great deal would depend on
the approach to the question and the neaning to be given to
"such doubly taxed -incone’. If we are to approach the
construction of the section on a conparison with the reliefs
gi ven under-s. 49-A or on the anal ogy of cases deci ded under
s. 27 of -the United Kingdom Fi nance Act or on an a prior
assunption that the relief under s. 49-D could not be
greater than that which can be given under s. 49-A or on the
basis of reciprocity under s. 27, we venture to think it
will not lead to satisfactory conclusion. S. 49-A enpowers
the Central Governnment to enter into agreements wth the
Government of any country outside India for the granting of
relief in respect of income on which have been paid both
incone-tax (includiing super-tax) under the Act and the
incone-tax in that country or with the Government of any
country outside India for the avoi dance of double  taxation
of inconme, profits and gains under the Act and under the
corresponding law in force in that country and may, by
notification in the Oficial Gazette. nake such provisions
as may be necessary for inplenenting the 'agreenent. Before
the anmendment of that section by the Finance Act, 1953 with
effect from 1st April 1953, there were other provisions
giving relief in respect of Part B States and  Doni nion
i ncome-tax and agreenent for avoi dance of doubl e taxation in
India, Pakistan or U K apart froms. 49 which granted
relief in respect of incone-tax-. |n 1948 s. 49 which
granted relief in respect of inconme taxed both in India  and
in UK was omtted and s. 49-A as it then was, was _anended
to enabl e Central Governnent to nake provi-si on by
notification to grant relief in respect of-incone on which
both India and United Kingdomlevied tax. Under the anended
s. 40-A the Income-tax Double Taxation in United Kingdom
Rul es were made. It woul d appear on the rel evant provisions
an assessee can claimdouble taxation relief if he can /show
that he has paid tax on the sanme incone both in India and in
the foreign country. |In order to obtain the relief it was
al so necessary to show that the-income must have been
charged to tax in both countries. Where a resident of India
earns inconme in a foreign country with which the Governnent
of India has no arrangenent for relief against or avoidance
of double taxation, relief has been afforded to hi munder s.
49-D
W may point out that for the first time relief in respect
of tax <charged in a country which did not provide, for
relief in respect of the British Indian incone-tax was
granted under the said section introduced by the Indian
I ncome-tax (Anendnment) Act 1939 in the Act of 1922. To this
an Explanation was added by Anendnment Act 23 of 1941 which
makes it clear that the relief extends both to incone-tax
and to super-tax. Thereafter, a new section 49-D was
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substituted by the Armendnent Act, 1953 with effect

665
fromilst April 1952 and by the Finance Act, 1956 sub-ss. (3)
and (4) were inserted. Since the |last two sub-sections dea
with income of a resident in the taxable territories
accruing or arising to himduring that year in Pakistan they
do not assune any rel evance for the purposes of this case.
W give belowin juxta position s. 49-D as it was prior to
the anmendnment in 1953 and that inserted by the 1953
Anmendnent Act: -

Prior to Anendnment Act, 1953 After Anendment Act, 1952
49D. Relief in respect of tax in 49D. (1) If any person
who is country not providing for relief in resident in the
taxable territories respect of Indian Income-tax-if in any
year proves that, in respect any person who has paid by de-
of his income which accrues or duction or otherwi se Indian
In arises during that year w thout cone-tax for any year in
respect the taxable territories (and which of any income
arising without the'is not deened to accrue or arise taxable
territories'in acountry thein the taxable territories), he
has |aws of which do not provide for paid in any country
with which any relief in respect of income- there is no
reci procal arrangenent tax charged in the taxable terri- for
relief or avoidance of doubler tories provided that he has
pai d taxation, income-tax, by deducin i ncome-t ax by
deduction or other- tion or otherw se, under the law w se
under the laws of the said in forcein that country, he
shall country in respect of the sane in- be entitled to the
deduction from cone, he shall beentitled to the the Indian
i ncome-tax payabl e by deduction fromthe Indian In- himof a
sum cal culated on such, cone-tax payable of a sum equa
doubl e taxed inconme at the Indian to one-half of such Indian
incone- rate of tax or the rate of tax of tax or to one-half
of such tax pay- the said country, whichever is the. able in
the said country, which- |ower.

ever is |ess. (2) The Central CGovernnent
Expl anati on-The expression may, | by notification’ in the
Oficial "Indian Income-tax in this section Gazette, declare

that the provi-nmeans incone-tax and super-taxa sions of sub-

section (1) shall also charged in accordance with the apply

in relation to any such inprovisions of this ~Act. cone

accruing or arising in the
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United Kingdomand chargeable
under this Act for the year
ending on the 31st -day of
March, 1950, or f or the year
ending on the 31 (st day of
March, 1951, or for. the /year
ending on the 3 1 st day of
Mar ch, 1952.
Expl anation-In this section.-
(i)the expression "Indian in-
conme-tax" means income-tax —and
super-tax charged in accordance
with the provisions of this

Act ;

(ii)the expression "lIndian rate
of t ax" means t he rate
det er m ned by dividing the
ampunt  of I ndian i ncome-t ax

after deduction of any relief
due under the other provisions
of this Act but before deduc-
tion of any relief under this
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section, by the total inconeg;
(iii)the expression "rate of
tax of the said country" neans
i ncome-t ax and super -t ax
actually paid in the sai d
country in accordance with the
corresponding laws of the said
country after deduction of al
relief, due, but bef ore
deduction of any relief due in
the said country in respect of
doubl e taxation, divided by the
whol e anmount of incone assessed
in the said country;
667
(iv)the expression "income tax
inrelation to any country" in-
cludes any excess profits tax
or  busi ness profits tax charged
on the profits by t he
Gover nment of that country and
not by the Government of any
part of that country or a loca
authority in that country.
That section as is/obvious, grants double taxation relief in
respect of taxes on income charged in any foreign country by
deduction or otherwise wunder the law in force in that
country. The object of the section is that the anobunt of
Indian incone-tax ‘paid or the anpbunt of tax paid in the
foreign country whichever is the lower is allowed as a
deduction fromthe tax payable under the Act on-such doubly

taxed income. The words "in respect of the sane incone" in
the preanendnent section and "such ~doubly taxed' incone"
enphasi zed by us assume inportance and will be considered in

the context of the respective sections and the object wth
whi ch they were enacted.

The Tribunal thought that the business loss in |India nust
first be set off wholly against the business profits earned
in Mlaya and the fact that this results in application of
S. 24(1) does not take away the necessity for t he
[imtation. But before us the |learned advocate for the
Revenue conceded that neither s.24 is applicable nor would
it be necessary to subnmit that the i ncone on which a tax has
been paid abroad nust be under the same head of incone  as
that specified in s.6 of the Act. What he in fact contends
is that the income frominterest and fromproperty -assessed
in India amunting to Rs. 39,142 did not arise outside

I ndi a, as such it ~cannot be taken into  account in
determ ning whether the tax paid outside is not -doubly
t axed. This begs the question. Indeed in his earlier

contentions he had indicated that the basis upon which the
Revenue is resisting the claimis that the identity of the
income is not the same, that is, for granting relief (a)
there nmust be nunerical identity of the income which is
subject to tax both in India and abroad, the nunerica
identity being the anmount of inconme on which tax is paid,
and (b) there should also be the saneness of the head.
Secondly, he contended that relief by way of deduction is
al  owabl e on such portion of that incone which has actually
been subjected to tax twice over after allowi ng for set off
or deductions if any. Thirdly, having regard to the schene
of the Act and the nethod of conmputation of income arising
both wthin and without India, income nust be considered
under separate heads in order to

668
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ascertain whether any incone has been actually taxed or not.
He therefore submits that Rs. 39,142/- has no relation at

all wth the incone arising in Mal aya and cannot be taken
into consideration under s.49-D. This would be so, he says,
even if it came under the same head. |In support of these

contentions the decisions of the Court of Appeal in England
in Rolls Royce Ltd. v. Short(1), that of House of Lords in
Assam Railway and Trading Co. Ltd. v. The Conm ssioner of
Inland Revenue(2) and the case of this Court in OAP
Andi ppan v. Conm ssioner of [Inconme-Tax, Mdras(2) were
cited. W may at once state that these decisions are
rendered on the provisions which are not in pari materia
with the provisions in s. 49-D

The case of this Court in Andi appan was under s.49-A-A where
the question was, whether the assessee was entitled to

abatenment in Indiaunder Art. IIl of the agreement for
relief and avoi dance of double taxation in India and Ceylon
read with item®8 of the Schedule to the agreenment. It was

held on 'the terms of that article and the clause in the
schedul e " that what was attributable to the Ceylon law was
only that tax which was ultimately levied on the assessee
and denanded, but he was not entitled to abatenent of tax
that he woul d have to pay before deduction of the allowance
given by s.45(2) of the Ceylon Income Tax Odinance 1932.
This case therefore does not help us in ascertaining what
"doubly taxed incone’/ is for the purpose of s.49-D as it was
decided on the terms of the provisions of the Ceylon |aw
according to which tax was ultimtely |evied in respect of
which relief was clai ned
The other two English cases dealt with the interpretation of
s. 27 of the Finance Act 1920. The anendnent in. 1927 was
only in respect of the neaning of "-appropriate rate in the
United United Kingdom | ncone Tax" which is not relevant for
the present consideration. Section 27 of the Finance Act is
as under : -
" (1) If any person who has paid, by deduction
or otherwise, or is liable to pay, United
Ki ngdom inconetax for any year of assessnent
on any part of his incone proves to the
sati sfaction of the Special Conm ssioners that
he has pai d Domi nion inconme-tax for that vyear
in respect of the sane part of his incone,” he
shall be entitled to relief from United
Ki ngdom incone-tax paid or payable by him on
that part of his income at aratethereon to
be determ ned as follows :-
(a)if the Dominion rate of tax  does not
exceed one-half of the appropriate rate of
United Ki ngdom

(1) 10 T. C. 59. (3) 821. T. R 876.
(2) 18 T. C. 509.
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i ncome-tax, the rate at which relief is to be
gi ven shall be Dom nion rate of tax :

(b)in any other case the rate at which
relief is to be given shall be one-half of the
appropriate rate of the United Kingdom i ncormre-

t ax.
* * *
It wll be observed that in this section the words "in

respect of the same part of the incone” and 'on that part of
his income have significance in understanding the English
decisions in respect of the double tax relief given in the
United Kingdom Similar words, viz. "in respect of the
same part of his incone” and "on that part of his income"
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are wused in the corresponding provision in clause 3 of the
notification of the Government of India issued under s. 49-
A
In the Rolls Royce case a British conpany trading in India
was assessed to and paid Indian income-tax for the year
1920-21 on a profit of pound 4,120, the profits of its
I ndi an branch. It was al so assessed to and paid in the
United Kingdomincone-tax for the sane assessnent year under
the law of that country on the average of the whole of its
profits wherever made for three preceding years. The
assessee claimed that as it had paid both United Ki ngdomtax
and Indian incone-tax for assessment year on its Indian
profits for those years, it was entitled to relief under s.
27 from United Kingdomincone-tax. The claimwas negatived
by Row att, J. as no incone-tax was paid in respect of the
Indian income of 1920-21.  This decision was upheld by the
Court of Appeal. Row att, J. at p. 67 gave the reasons for
di sal | owance thus : -

"When the Indian income in the year of

assessnment calculated according to I ndi an
met hods is  nmore than the Indian i ncone
cal cul ated according to British nmethods, then
he wll" only get relief calculated with

reference to the anmpunt  of the Engl i sh-
cal cul ated inconme upon which he has paid
English Incone Tax. Where the Indian incone
cal cul ated according to the Indian nmethod is
| ess than the Indian income calculated for the
United Kingdom Incone Tax in the United
Ki ngdom net hod, wi I'l he be able conversely to
deduct the rate fromthe English  Incone Tax
al t hough that would be giving him back nore
tax than he has actually paid in India?"

In the Court of Appeal, Pollock, MR said at
p. 70-

"The fact of paying a tax in a Dom nion does
not induce relief. The basic condition is
that a person has paid tax on his incone over

here-then, if sone part of that inconme so
charged and assessed to tax in the United
670

Ki ngdom can be identified and proved to -have
paid Dom nion tax, that sanme part which has
suf fered dual taxation can be relieved of the
tax paid here, up to the neasure of relief
gi ven by. the section.”

Warrington, L. J. observed at p. 71-72:--
"Having regard to the different nodes of
assessment prevailing in England  and India

respectively, the profits of the I ndi an
busi ness chargeable in the two countries can
never be identical in amount, and it is

therefore <clear that in separating from the
entire income the part of the income to which
section 27 is applicable, regard nust be had

to the source fromwhich it is derived

and not
to its anpbunt. In this case the part of the
i ncome to be considered is the profits of the
I ndi an branch.™
In Assam Rai |l ways & Tradi ng Conpany case the House of Lords
were considering the case of an assessee, conpany Wwhich
earned profits in India anbunting to pound 186, 808 whi ch sum
was liable to United Ki ngdomincomne-tax. By the Indian
I ncome-tax Act the assessee was allowed to deduct interest
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on debentures and other itens which deducted the profits
assessable to Indian inconmetax to pound 129, 365 upon which
the sanme tax was paid in India. The conpany claimed that
its total incone assessable to tax in the United Kingdom
could be treated as having borne incone-tax in India. It
was held that the Conpany had not borne double taxation on
that part of its income which was applied in paynent of
debenture interest or on the garden profits and was not

entitled to relief in respect thereof. Lord Bl anesburgh
while pointing out that the nore the question raised in the
appeal is considered the greater is the difficulty it

presents said he was inclined to agree with the construction
placed by Lord Warrington who in his speech indicated the
reasoning for the particular construction placed by him
The observations of Lord Warrington were stated at pp. 534-
535 thus : -
"On t he guesti.on of construction t he
contention of the Appellants was that "that
part of his incone" refers only to the source
fromwhich the income is derived. The source
in this case was the I'ndian business of the
conpany, and it was contended that inasmuch as
the whole of that income was taxed to United
Ki ngdom |nconme Tax in the sum of pound
186,750, " it is in respect of that sum that
relief / should he given. 1 cannot agree with
this contention. The word "part" is not in
any 'sense a word of ~art wth a peculiar
meani ng . derived fromthe subject. matter in
connection with which it is used. VW are here
dealing with a sum of noney referred to as in-

cone. "Part" of a sumof noney neans in its
ordi nary
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signification so many pounds, shillings and
pence out of a |larger amount. |If the incone

is pound 1 00, a small sum say pound 50,
woul d properly be described as a part thereof.
In the present case the part of his incone on
whi ch the taxpayer has paid tax-in England is
pound 186, 750. In India he has paid tax on a
smal ler part nunerically of the sane incone.
To obtain relief. he has to prove that he has
paid Domnion tax on the same part- of ~his
i ncome as that on which he paid United Kingdom
tax. He can only prove this in respect of the
smal l er sum | see no reason why, for the
purpose of identification, any
nmeani ng
should be given to the word "part" than the
numerical nmeaning. "Double taxation® is not
in terms nmentioned in the section, but it is
obvi ous that the object of the provisionis to
obtain pro tanto the avoi dance of that result.
The tax payer has paid Donminion Income Tax in
respect of Ex of his incone; he is entitled to
relief in respect of pound x part of the sane
incone and to no nore."
Section 27 of the Finance Act and the earlier cases on the
interpretation of that section were again considered by the
House of Lords--a case not cited at the Bar-in |Inland
Revenue Conmi ssioners v. National Mrtgage and Agency Co.,
of New Zel and. It was again pointed out that the true
construction and effect of section 27, a difficult section
had led to argunents and differences of opinion in the Court

ot her
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and had cone nore than once before the House of Lords. In
that case it was ultinmately held that when a conpany
controlled in the United Kingdomcarries on business in a
Dom nion the relief fromthe United Kingdom I ncome-tax under
s.27(1) in respect of that business is to be determ ned by
ascertaining the assessable inconme follow ng the |egislative
directions in those respective countries as to all owances or
deduct i ons and thereafter without scrutini zing t hose
al | owances or deductions by an individual comparison with a
different systemin other part of the Conmonwealth, relief
shoul d be granted to the extent of the snmaller anount. there
was no need to record anything el se except the two statutory
incomes of the business taking care to see that neither
includes inconme fromany other source. In this case no
deduction was perm ssible in respect of debenture interest’
for the purpose of  United  Kingdom assessment but the
Dom nion Law excluded fromthe assessable income the sum
paid in respect of the debenture interest to the conpany
under the Dominion l'aw as agent of the debenture hol ders was
assessabl'e in respect of the debenture interest with a right
to recoup itself fromthe debenture’ "holders for the tax so
pai d. In fact it was unable to exercise that right as the
contracts under whichthe interest was payable were made in
the U. K and therefore though the conpany was assessed
(1) [1935] A C 524.
--L499Sup. C 1. /73
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on the debenture interest in the Doninion and duly paid the
tax ultimately the ‘burden of that tax rested upon the
conpany. This special circunstance al one was therefore held
to be sufficient for holding that the relief claimed for an
adjusted sum of pound-633,609 paid by the ~conmpany under
s.27(1) of the Act of 1920 was justified. ~ The decision of
the Court of Appeal was affirned subject to a difference as
to the ground on which the question of debenture interest
shoul d preferably be decided.  The Lord Chancellor agreed in
all respects with Ronmer L. J. on principle nanely (1) that
the word ’incone’ in the section does not nean ‘the rea
income but the statutory or notional income by neans of
which tax is calculated; (2) That if this statutory incone
in the Dominion is pound A and in the United Kingdom the
statutory incone fromthe sanme source is pound (A+B) relief
will be given in respect of pound A. (3) That an analysis of
the two statutory inconmes for the purpose of comparing for
exanpl e t he respective al | owances for repairs or
depreciation is inadm ssible. Lord Macnillan pointed out at
pp. 554-555 -
"The principle of section 27 is that the  sane
fund of incone shall not bear the full burden
of both the United Kingdom and Dom ni on i ncone
tax and in the present instance it “is  clear
that pound 3 3,609 debenture interest has both
here and in New Zel and been subjected ' though
under different schenmes to the full burden  of
i nconetax. "
These cases show that (1) the actual tax paid on the
Dom nion incone statutorily determned would alone be
considered for relief (2) that the relief which under s.27
can be claimed is the statutory income of the Doninion
derived from the same source which has been taken into
account in the United Kingdomfromthe sane source. The
word ’'source’ has been differently understood by different
law Lords but in effect, as Lord Wight observed in the
Assam Rai | way case, the words "the sane part of his incone"
are apt to include both elenments of conparison and
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identification. |In our view, we can derive no benefit from
these, cases unless we hold that "such doubly taxed incone"
in s.49-D as being equivalent to "the same part" of the
assessee’'s income in section 27 or "in respect of the same
income"” in the notification under s.49-A
It may be pointed out that s.49-D prior to amendment in 1953
afforded relief calculated at half of the Indian incone-tax
on the inconme in question or half of the tax payable in the
country in respect of the same incone in the year of
assessment in which the incone arose whi chever is |ess. It
may be nentioned that after the Income-tax (Amendment) Act
1939 the residents of India becane liable annually to be
taxed on their world incone which naturally would bring to
tax income which has accrued in a foreign country and has
been subjected to tax there and would al so be subject to tax
under the Act. Imediately after the anendnent
673
of the Act second Wrld War broke out and the |Indian
citizens /earning .incone outside the taxable territories
becamre the victins of aggression. In many cases their
assets suffered damage and they had to | eave their business
and property and return-to India. After the close of war in
1946 conditions in the erstwhile countries in which these
citizens were engaged in-earning incomes renmained unsettled
and wuncertain. It took tine even for conditions to settle
down and becone nornal and even then the change of outl ook
in those countries had to be faced particularly in the field
of fiscal laws before our citizens could have the confidence
to re-invest in ventures abroad. Qur own country was
troubled with partition upheavals. By 1950 things becane
nore settled and the Government of Indiawith a view to
encourage nmore and nore Indian residents to establish
branches in countries with which there is no specia
agreenment for the avoi dance of double taxation, by its Press
Not e, Fi nance Departnent, New Del'hi dated May 20, 1950, made
it known that certain proposals were being considered by it
in that behalf and in accordance with that Press Note the
I ncome-tax Anendnent Bill 1952 was introduced to amend the
section with effect fromthe assessnent year ending 31st
March 1950 covering its operations unilaterally evento the
United Ki ngdom That Bill as stated earlier, was
subsequently enacted by the substitution of a new s.49-D for
the old one. The objects and reasons for the amendnent of
s.49-D of the Act and O ause 25 of the Anendnent Bill  of
1952 gives the follow ng reasons:--

"The provision as proposed to be anended

secures that this unilateral relief wll be
increased fromone-half to the ‘abatenent of
tax at the full Indian rate or. the  ful

foreign rate whichever s | ower . Thi s

amendnent i npl enents the concessi on “announced
in a Press Note on the 20th My, 1950 and
woul d encourage persons resident in India to
establ i sh branch busi ness in foreign
countries. As respects the income accruing or
arising in the UK the Central Governnent is
enmpowered to neke this unilateral basis of

relief applicable, iif necessary, for the
assessment years 1949-50, 1950-51 and 1951-
52."

The Select Conmttee added the words "but before deduction
of any relief due in the said country in respect of double
taxation" in Explanation (iii) and also added Explanation
(iv). In respect of these anendnents it stated :-

"Apart from a clarification anendment in
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section 49-D (2) Explanation (iii) the other
amendnment is to renove one source of hardship

Cenerally the Excess Profits Tax or t he
Busi ness Profits Tax would be allowed as a
deducti on in t he foreign country in
determining the income liable to tax in that
country but not so in India.
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Therefore if the tax were not taken into
account t he conmbi ned relief on i ncone

allowable to take in India and in the foreign

country woul d not be adequate.”
In interpreting the anended s.49-D where the assessee is en-
tided to the deduction fromlndian i ncone tax payable by him
under the Act, the tax paid.in a foreign country are we to
give the same neaning to the words "of a sumcal culated on
such doubly taxedincome" as that which has to be given to
the words "in respect of the sanme incone’ occurring under
the repealed s.49D'? In other words, is the phrase ’'such
doubly taxed i ncone of simlar inport as the "sane incone".
In our view the word "sane" would connote that it is
"identical though in all cases it may not nean that. It nay
al so mean not different. It frequently means of the kind or
species or corresponding-to and therefore the sane incone in
the context would nmeanthe sane kind or species or identica
income earned in a foreign country on-which tax has been
paid in that country in respect of which relief is being
cl aimed from bei ng again subjected to tax under the Act. |If
the concession that was being given by the anmendnent for
encouraging Indian residents to start business in foreign
countries, was only to giverelief at the full rate of
I ndi an i nconme-tax instead of half of such tax, all that was
necessary was to delete the words "one hal f of" occurring in
s.49-D as it was prior to its anendnent. But that ' is not
what the | egislature has done. It has re-drafted the entire
section with a different enphasis-and this advantage was
also afforded unilaterally under sub-s.(2) in relation to
any inconme accruing or arising in U K and chargeabl e /under
the Act for the period specified therein. Apart, from
giving full relief at the Indian rate of tax or the rate of
tax of the said country whichever is the |ower the assessee
has to satisfy certain prerequisites before his claim to
double tax relief can be accepted. He nust show (a) that he
is a resident in the taxable territories in the year in
which relief is clainmed-, (b) that in respect of ‘his _.incone
on which relief is clained that it had accrued or arisen to
himw thout the taxable territories and (c) that he has paid
in that country income-tax by deduction or otherw se under
the law in force in that country. |If he satisfies these
requirenents he will be entitled to the deduction from the
I ndi an i nconme-tax payable by himof a sum cal cul ated on such
doubly taxed incone at the Indian rate of tax or the rate of
tax of the said country which-, ever is the |ower. The
words "such doubly taxed income" can have reference to the
tax which the foreign incone bears once again the burden  of
I ndian incone-tax by its being included in the total incone
chargeabl e under s.3 read with s.2(15) which defines it as
the total anount of income, profits and gains referred to in
sub- (1) of s.4 conputed in the manner laid down in the Act.
A reference to s.4 (1) (b) (ii) would show that the incone
whi ch accrues or arises to an assessee without the taxable
territories during such year is
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to be included in the total inconme so that the income under
any of the heads enunerated in s.6 which have accrued or
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arisen to the assessee without the taxable territory and is
subject to the tax under the lawin force in that country,
is included in his total incone attracting the levy of
charge wunder the Act. This would again be taxed under the
Act and would therefore be doubly taxed incone. O, it
could mean that the income fromthe sane or simlar head or
source which accrued or arose to himoutside the taxable
territories during such year and upon which tax was paid by
him can be considered to be doubly taxed if under the head
it is again chargeable to tax under the Act. In other
words, is the criteria for determning an i ncone as doubly
taxed income, the head or source of inconme under the Act to
be considered with the same head or source of income in
respect of which tax was paid under the foreign law, or is
the enphasis on the tax paid by deduction or otherw se under
the lawin force in-a foreign country in respect of which
relief is being given by reason of the inclusion of that
incone ~in the total income of the assessee which is again
subj ected to tax under the Act.

In Arunachal’'am Chettiar’s case the Madras Hi gh Court gave a
simlar interpretation to s.49-D as was given by the English
cases to s.27 of the United Kingdom Fi nance Act, 1920 for
hol ding that "such doubly taxed income" really purports to
indicate that it is only that portion of the incone on which
tax has in fact been inposed and been paid by the assessee
that is exigible for the double tax relief."” The decision
did not take into consideration the legislative history or
the change in the language of the anended s.49-D nor the
concession which was sought to be given to encourage
residents in India to earn income outside the taxable
territories. W do not say that the question to be
determined is easy to resolve and in this we are in
di stingui shed conpany of Judges who have felt sinmlar
difficulties, but in our view, what conmends to us most is
that once it is recognised that the section we are
interpreting does not nmake the basis of relief the tax paid
on the incone fromthe same head or source, as we have shown
that the change in the | anguage does not, then the'relief to
whi ch an assessee woul d be entitled would be the amount of
tax paid on the foreign income which by its inclusion in the
total income once again bears tax under the Act. ~The word
"such’ in the phrase ’'such doubly taxed incong’ has
reference to the foreign income which is again being
subjected to tax by its inclusion in the conputati on of the
incone under the Act and not the sanme inconme under an
identical head of incone under the Act. The incone from
each head under s.6 is not under the Act subjected to tax
separately, wunless the legislature has used words to
i ndicate a conparison of simlar incomes but it is the tota
i ncome which is conputed and assessed as such, in respect of
which tax relief is given for the inclusion of the foreign
676

i ncome on which tax had been paid according to the law in
force in that country. The scheme of the Act is  that
al t hough income is classified under different heads and the
i ncomre under each head is separately conputed in. accordance
with the provisions dealing with that particular head of
i ncome, the income which is the subject matter of tax wunder
the Act is one incone which is the total incone. The incone
tax is only one tax |evied on the aggregate of the incone
classified and chargeable under the different heads; it 1is
not a collection of distinct taxes |levied separately on each
head of incone. |In other words, assessment to income-tax is
one whol e and not group of assessments for different heads
or items of income. |In order, therefore, to decide whether
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the assessee is entitled to double taxation relief in
respect of any inconme, the consideration that the incone has
been derived wunder a particular head would not have rmuch
rel evance. There is indeed nothing in the |[|anguage of
section 49-D which either expressly or by necessary
inplication restricts the grant of double taxation relief to
i ncomres under the sane head. |In this view, we discharge the
answers given by the High Court, and answer them in the
negative and in favour of the assesssee.

An application for intervention on behalf of the Indian Bank
Madras has been filed as an identical question is stated to
be pending before the incone-tax authorities. Though we
permtted the intervention the | earned advocate did not urge
any new argument.

In the result the appeal's are allowed with costs here and in
the Hi gh Court.

V.P.S. Appeal al | owed.
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