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These Appeal s are agai nst Judgnents of the Custons, Excise &
Gold (Control) Appellate Tribunal (CEGAT). As the question of |aw
involved in all these Appeals is the sane, they are being di sposed off
by this common Judgnent.

The question for consideration is whether the cost of wooden
crates/ boxes in which the Respondents pack their product, i.e., dass
Sheets, is includible in the assessable value of the gl ass.

For the sake of convenience, facts in Cvil Appeal No. 3819 of

1999 will be referred to. In CGvil Appeal No.3819 of 1999 CEGAT has
held in favour of the Respondents by followi ng an earlier decision of
CEGAT, dated 9th January 1987, in that Respondents’ own case. In
that case, the Order was based on afinding of fact that barring stray
i nstances gl ass was delivered to local custoners with just a paper
packing interleaved with straws. CEGAT had, on those facts,; held that
the ratio laid down by this Court in the case of ‘Union of India & Os.
vs. Codfrey Philips India Ltd. [reported in 1985 (22) ELT 306] and

in the case of Geep Industrial Syndicate Ltd. vs. ‘Union of India
[reported in 1992 (61) ELT 328] applied.

Before the argunents of the parties are considered, it is
essential that the provision of law and the authorities of this Court be
first | ooked at.

The rel evant portion of Section 4 reads as foll ows:

"SECTI ON 4. Val uation of excisable goods for

pur poses of charging of duty of excise.- (1) Were

under this Act, the duty of excise is chargeabl e on any
exci sabl e goods with reference to val ue, such val ue, shall
subj ect to the other provisions of this section, be deened
to be \026

(a) the normal price thereof, that is to say, the
price at which such goods are ordinarily sold

by the assessee to a buyer in the course of

whol esal e trade for delivery at the tinme and

pl ace of renoval, where the buyer is not a

rel ated person and the price is the sole

consi deration for the sale:

XXX XXX XXX
XXX XXX XXX

(4) For the purposes of this section, -
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XXX XXX XXX
XXX XXX XXX
(d) "Value", in relation to any exci sabl e goods, -

(i) where the goods are delivered at the tine
of rempoval in a packed condition, includes the
cost of such packing except the cost of the
packi ng which is of a durable nature and is
returnabl e by the buyer to the assessee.

Expl anation.- In this sub-clause, "packing” neans

the wrapper, container, bobbin, pirn, spool, reel or warp
beam or any other thing in which or on which the excisable
goods are wrapped, contained or wound.

XXX XXX XXX
XXX XXX XXX"

Thus under Section 4(4)(d)(i) the cost of packing is to be
i ncluded in working out the value of the goods, unless the packing is of
a durable nature and i's returnable by the buyer to the assessee. The
Expl anation indicates the various types of packing whose costs have to
be included. A wapper and/or a container is packing whose cost has
to be included. The words "wapper" and "container" are w de enough
to include all types of wrappers or containers. The further words "
other thing in which or on which the excisabl e goods are wrapped,
cont ai ned or wound" ‘also show that the term "Packing" has a very
wi de connot ati on and incl udes anything used for wapping and/ or
contai ning the exci sabl e goods. Even though the statutory provision is
cl ear and unanbi guous, a concept of primary and secondary packing
was devel oped by this Court in the case of ‘Union of India vs.
Bonbay Tyre International Ltd. [reportedin 1983 (14) ELT 1896].
In this case, it was recogni zed that the degree of packing would vary

any

fromone class of excisable goods to another. It was held that packing
may be of different grades. It was held that the packing may be
necessary to nake an article marketable. It was held that by including

the cost of packing the Legislature has sought to extend |evy beyond
the manufactured article itself. It was held that thus a strict
construction must be put upon the said provision. 1t was held that only
the cost of packing which was required to nake the goods market abl e
woul d be includible in the value of goods. It was held that if any
addi ti onal or special packing is provided, which packingis not
generally required or provided as a normal feature, then the cost of
such packi ng need not be included in the value of the goods. The test
whi ch was | aid down was that it is only the cost of packing ordinarily
required for selling the goods in the course of wholesale trade to a
whol esal e buyer which woul d be includable and not the cost of any
addi ti onal or special packing.

Thereafter in the case of Union of India vs. Godfrey Philips
India Ltd. the same principles were reiterated. However, divergent
concl usions were arrived at on the basis of differing perceptions as to
the factual situation in that case. In that case the respondent-
assessee was engaged in the nanufacture of cigarettes. The cigarettes
were packed initially in paper/cardboard packets of ten and twenty.
These packets were packed together in paper/cardboard
cartons/outers. These cartons/outers were then placed in corrugated
fi berboard containers. It is these corrugated fiberboard containers
(CFCs) filled with cartons/outers containing the packets of cigarettes of
ten and twenty which were delivered by the assessee to the whol esal e
dealers at their factory gate. So far as the cost of initial packing is
concerned, there was no dispute. Simlarly, there was no dispute with
respect to the cost of paper/cardboard cartons/outers. The dispute,
however, centered round the cost of CFCs. Bhagwati, C. J., [as he then




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 10

was] held that the fact that the CFCs are used in order to protect the
goods agai nst danmage during the course of transportation is no ground
to exclude their cost. However, the najority opinion was that CFCs
were enpl oyed only for purpose of avoiding danage or injury during
transit. It was held by the nmajority that CFCs were not necessary for
selling the cigarettes in the whol esale narket at the factory gate. On
this factual basis the majority held that the costs of CFCs were not
includible in the value of the cigarettes. M. Bagaria, |earned counse
for the Respondents, has placed strong reliance on the follow ng
observations fromthe Judgnments of Justice Pathak and Justice A N
Sen. The portions relied upon read as follows: -

Pat hak, J :

"The corrugated fiber board containers are enpl oyed only

for the purpose of avoi ding danmage or injury during

transit. It is perfectly conceivable that the whol esal e deal er

who takes delivery nmay have his depot a very short

di stance only fromthe factory gate or may have such

transport arrangements avail abl e that damage or injury to

the cigarettes can be avoi ded. The corrugated fiber board

contai ners are not necessary for selling the cigarettes in

the whol esal e market at the factory gate."

Sen, J:-

"Cartons of cigarettes are usually further packed in
corrugated fiber board containers for facilitating transport
in the course of delivery to buyers in the whol esale trade
where there is any possibility of the cartons becom ng

ot herwi se damaged in course of transit. Naturally in such
cases, delivery of the cigarettes in those cartons is effected
to the buyers at the factory gate after further packing
these cartons in corrugated fiber board containers. The
further packing of cartons in which the packets of
cigarettes have been packed in the corrugated fiber board
containers is not, indeed, in the course of delivery to the
buyer in the whol esale trade at the factory gate but is only
for the purpose of facilitating the snpboth transport of the
cartons containing the packets of ‘cigarettes to the buyer in
t he whol esal e trade."

The qualification laid down by the | earned Judges that the costs
of such packing was not includible as this packing was nmerely to
prevent damage and injury has been m sunderstood by many. As-is
i ndi cated hereinafter, the ratio is not that in all cases, where the
packing is for preventing damage or injury to the goods, the costs of
such packing is to be excluded fromthe value of the goods.

In the case of CGeep Industrial Syndicate Ltd. vs. Union of
India (supra), the Appell ant-assessee was the manufacturer of
batteries and torches. The torches and batteries manufactured by it
were first packed in pol ythene boxes and then these pol yt hene boxes
were placed in cardboard cartons. There was no di spute about the
i nclusi on of the value of polythene boxes and cardboard cartons. The
di spute was only with respect to the cost of wooden boxes in which the
cardboard cartons were placed at the tine of delivery at the factory
gate. It was held that the principles laid down by the majority in
Godrey Philips case (supra) applied. It was held that the cost of
such secondary packing i n wooden boxes was not includible in the
val ue of batteries and torches.

In the case of CCE vs. Ponds India Ltd. [reported in 1989 (44)
ELT 185 (SC)], the Respondent-assessee was the nmanufacturer of
tal cum powder and face powder. The Excise authorities noticed that
smal | packing of 15, 18, 20, 30, 40 and 100 gns. powder were first
packed in a pack of dozen and then packed in secondary packing for
easy transportation to the whol esal e buyer. The authorities opined that
"t he secondary packing were a nust for delivery to the whol esal e
deal er". The Assistant Collector accordingly held that the cost of such
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secondary packing was |iable to be included. This Court after referring
to the ratio of Bonbay Tyre International observed that the
principle in Bonbay Tyre International does not adnit of any

di spute. It was held that there has been "sone divergence of
enphasis" with respect to the criteria upon which the inclusion or
exclusion of the cost of packing should be determ ned. It was then
held as fol |l ows: -

“I'n ny opinion, the views expressed by the majority of the

Judges in CGodfrey Philips case were in consonance with the

views of this Court in the Bonbay Tyre International case.

The question is not for what purpose a particular kind of

packing is done but the test is whether a particul ar packing

is done in order to put the goods in the condition in which

they are generally sold in the whol esal e market at the

factory gate and if they are generally sold in the whol esal e
market at the factory gate in certain packed condition

what ever nmay be the reason for such packing, the cost of

such packiing woul'd be-includible in the value of the goods

for assessnent to excise duty."

Ref erence was then nmade to the Geep Industrial Syndicate
Ltd. case and it was held as follows:-
"I'n ny opinion, the correct position seenms to be that the
cost of that much of packings, be they primary or
secondary, which are required to make the articles
mar ket abl e woul d be includible in the val ue.. How much
packing is necessary to nmake the goods narketable is a
guestion of fact to be deternined by application of the
correct approach. Packing, whichis primarily done or
mai nl y done for protecting the goods, and not for making
the goods mar ket abl e should not be included.... The
guestion is not whether these goods could be so sold, but
the question is whether these goods are so-sold usually
and as such used to become narketable in such manner."
(enphasi s suppli ed)

In the case of Hindustan Polyners vs. Collector of C EX.
[reported in 1989 (43) ELT 165] the Appell ant-assessee was engaged
in the manufacture and sale of fusel oil. The fusel oil nanufactured by
it was mainly sold in bulk. A small portion was being supplied to the
customers in drunms supplied by such custoners. It was found that in
t he whol esal e trade these goods were delivered directly into tankers
and that delivery in drums was only to facility their-transport in snal
gquantities. It was held that the cost of drums was not included in the
value of the oil as the naterial on record established that the goods
were not sold in drums generally in the course of the whol esal e trade.
It was, however, held that if the nmanufacturer supplied the druns and
charged the custoners separately therefor, the cost of such drumns
woul d have to be included in the val ue.

In the case of CGovernnent of India vs. Madras Rubber
Factory Ltd. [reported in 1995 (77) ELT 433 (S.C. )], this Court
consi dered, anongst other things, whether costs of packing is
includible in the cost of the concerned goods. All the above nentioned
cases were analyzed and the ratio deductible therefromwas sumed
up as follows:-
"41. We respectfully record our concurrence with the
above observations. In our respectful opinion, the
tests evol ved by Mikharji, J. and Ranganat han, J.,
whi ch are the sane in essence, are wholly consistent
with the test evolved in Bonbay Tyre International. To
repeat: "the question is not for what purpose a
particul ar kind of packing is done but the test is
whet her a particul ar packing is done in order to put
the goods in the condition in which they are generally
sold in the whol esale nmarket at the factory gate and if
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they are generally sold in the whol esal e market at the
factory gate in certain packed condition, whatever
may be the reason for such packing, the cost of such
packi ng woul d be includible in the value of the goods
for assessnment to excise duty."
XXX XXX XXX

43. The position energing fromthe review of the
deci si ons aforesaid nay now be sunmarized: each
and every deci sion has accepted and acted upon the
law [ aid down in Bonmbay Tyre International. The test
evolved in the said decision has been expressly
reiterated in all the judgnents, though it is a fact that
there has been sone divergence in what may be
call ed 'enphasis’. Since the said decision | ays down
that the cost of "that degree of secondary packing
which is necessary for putting the excisable article in
the condition in which it is generally sold in the
whol esal e marketat the factory gate" is to be
i ncl uded, 'the Court enquired in Godfrey Philips
(maj ority opinion) whether the CFCs were necessary
for such delivery. The Court found on the facts of that
case that they were not so necessary and accordi ngly
held that the cost of CFCs is not includible. In Geep
I ndustrial Syndicate, the Court adopted the approach
of the najority in/Godfrey Philips, on the footing that
the wooden boxes were not 'necessary’ for delivery at
the gate. In Ponds, however, both the 1 earned Judges
constituting the Bench | aid down tests consistent with
the one in Bonbay Tyre International. |ndeed,
Ranganat han, J. understood the majority decision in
Godfrey Philips and the decision in Geep Industria
Syndi cate in the same manner as we have done - a
fact enphasi sed by us herei nabove, while discussing
the ratio of Ponds. As pointed out by us hereinabove,
it woul d not be reasonable to infer any conflict or
deduce any inconsi stency between the ratio of
Bonbay Tyre International and the ratio of Godfrey
Philips for the reason that not only both Benches were
of coordinate jurisdiction (Bonbay Tyre |nternationa
was thus binding upon the latter Bench) but also
because both the deci sion were rendered by the very
same Bench. The adage in such matter is: ook for
har rony, not divergence. It is equally relevant to
poi nt out that Bombay Tyre International was equally
bi ndi ng upon the Bench (of three |earned Judges)
whi ch deci ded Geep Industrial Syndicate and that it
woul d be equal Iy unreasonabl e to suggest that the
Bench (deciding Geep Industrial Syndicate) would |ay
down an inconsistent proposition fromthe one in
Bonbay Tyre International w thout even referring to
the decision or its ratio. The conclusion in these two
| ater cases turned upon the finding as to factua
situation obtaining therein whereas the two opinions in
Ponds not only follow the test in Bonbay Tyre
International but reiterate it in clear ternms. The test
| aid down in Bonbay Tyre International has never
been departed fromin any of the |ater decisions and
nmust be treated as good and sound. W may as well
stress the obvious: in a matter like this, certainty in
law is essential. It may be that in applying the
principle having regard to the facts of a given case,
there may be sone divergence in conclusion but so far
as the principle - the relevant test to be applied - is
concerned, there should be no uncertainty. The test
i s: whether packing, the cost whereof is sought to be
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included is the packing in which it is ordinarily sold in
the course of a wholesale trade to the whol esal e

buyer. In other words, whether such packing is

necessary for putting the excisable article in the
condition in which it is generally sold in the whol esal e
market at the factory gate. If it is, then its cost is
liable to be included in the value of the goods; and if it
is not, the cost of such packing has to be excl uded.
Further, even if the packing is 'necessary’ in the above
sense, its value will not be included if the packing is of
a durable nature and is returnable by the buyer to the
assessee. W nust al so enphasize that whether in a

gi ven case the packing is of such a nature as is

contenpl ated by the aforesaid test, or not, is always a
qgquestion of fact to be decided having regard to the

facts and circunstances of a given case."

We are in conplete agreenent with the above conclusions. The
guestion i's not for what purpose the packing is done. The test is
whet her  t'he packing is done in order to put the goods in a narketable
condition. Another way of testing would be to see whet her the goods
are capabl e of reaching the market wi thout the type of packing
concerned. Each case woul d have to be decided on its own facts. It
must al so be renenbered that Section 4(4)(d)(i) specifies that the
cost of packing is/includible when the packing is not of a durable
nature and returnabl e to the buyer. Thus, the burden to show that the
costs of packing is not includible is always on the assessee. Also
under Section 4(a) the value is to bethe normal price at which such
goods are ordinarily sold in the course of whol esale trade for delivery
at time and pl ace of renoval. Thus, at this stage, it would be
convenient to refer to the case of A K Roy & Anr. vs. Voltas
Limted [reported in 1977 (1) ELT (J 177)] wherein the concept of
whol esal e market has been explained in the follow ng termns:-

"8. W& do not think that for a wholesale nmarket to exist, it
i s necessary that there should be a nmarket in the physica
sense of the termwhere articles of ‘a like kind or quality
are or could be sold or that the articles should be 'sold to
so-cal | ed i ndependent buyers.

9. Even if it is assuned that the latter part of s. 4(a)
proceeds on the assunption that the forner part will apply
only if there is a whol esal e market at the place of

manuf acture for articles of a like kind and quality, the
guestion is what exactly is the concept of whol esale

market in the context. A whol esal e market does not

always nean that there should be an actual place where
articles are sold and bought on a whol esal e basis. These
words can al so mean that potentiality of the articles being
sold on a whol esal e basis. So, even if there was no

market in the physical sense of the termat or near the

pl ace of manufacture where the articles of a like kind and
quality are or could be sold, that would in any way affect
the existence of market in the proper sense of the term
provided the articles thenmsel ves coul d be sold whol esale to
traders, even though the articles are sold to themon the
basi s of agreenents which confer certain comercia

advant ages upon them In other words, the sales to the
whol esal e deal ers did not cease to be whol esal e sal es
nerely because the whol esal e deal ers had entered into
agreement with the respondent under which certain
commer ci al benefits were conferred upon themis

consi deration of their undertaking to do service to the
articles sold, or because of the fact that no other person
coul d purchase the articles wholesale fromthe respondent.
W al so think that the application of clause (a) of s. 4 of
the Act does not depend upon any hypothesis to the effect
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that at the time and place of sale, any further articles of
like kind and quality have been sold. |If there is an actua
price for the goods thenselves at the tinme and the place of
sale and if that is a "whol esale cash price", the clause is
not inapplicable for want of sale of other goods of a like

kind and quality."”

Havi ng seen the statutory provision and the | aw on the subject,
one nust now see the facts. As stated above, all the Respondents are
manuf acturers of sheet gl ass. Facts are nore or |ess same. Thus for
sake of convenience facts in GCvil Appeal No. 3819 of 1999 are being
referred to
In this case, the Assistant Collector had found that the cost of
wooden crates is recovered by the Respondents fromthe buyers. It is
found that even when the goods are sent to their own godown, they
are sent in wooden cases and are stored/packed i n wooden cases for
delivery in the whol esale trade to the custoners. It is found that the
goods are generally cleared by the Respondents fromtheir factory
gate duly packed i n-wooden cases and they are sold as such both from
the factory gate and through the depots. It has been found that the
Respondents had not |ed any evidence to show that the goods were
sol d in paper packing as claimed by them

In other cases facts nmay vary to some extent but the essentia
fact is that sheet glassis a very delicate itemwhich is |liable to crack or
shatter. M. Venkatramani has submtted that the fragile nature of
gl ass sheets is sufficient to show that they cannot be marketed without
speci al packi ng or| arrangenent. He subnmitted that Respondents had
I ed no evidence to show that the glass sheets were marketabl e without
speci al packi ng.

On the other hand, M. Bagaria submitted that the Respondents

in Cvil Appeal No. 3819 of 1999 had relied upon an earlier O der
passed by the Tribunal in their own case. He submtted that that
Order clearly established that the Respondents’ products, nanely,

gl ass sheets, were marketable without their being packed i n wooden
cases. He subnmitted that the Respondents therefore did not need to
| ead any further proof to show that the glass sheets were marketable
wi t hout wooden packi ng.

M. Bagaria also relied upon other decisions of the Tribuna
wherein also it has been held, on facts, that gl ass sheets were
mar ket abl e wi t hout wooden packing. In support of this subm ssion, he
relied upon the authority in the case of Wndow G-ass Ltd. vs.
Col l ector of Central Excise, Calcutta, [reported in 1989 (39) ELT
641]. In this case, the Appellant Company was nanufacturing
"figured" and "wired" glass in the formof glass sheets. ~ The question
was whet her the cost of wooden packing was includible in the value of
such gl ass sheets. The Tribunal has held that the cost of such sheets
was not includible in the value of the glass sheets in the follow ng
terms:

"7. We shall briefly deal with both these issues. = Taking
the first issue, the extra itemaccounting for bul k of 'the
suppl enentary invoice is the cost of special packing. The
appel l ants declared in the price lists that their

ordi nary/franme packi ng cost about 20 paise per sq. ntr. of
the goods and that the cost of such packing was already
included in the price declared. They further declared that
they used special packing at the request of the buyer for
avoi di ng breakage of the goods in transit. The specia
packi ng used was wooden crate or wooden box. The

Col l ector found that overwhel mng mgjority of sales of the
appel l ants were in special packing, that in sone rare
cases, the sales to Calcutta buyers were in ordinary
packing and that in renmining cases even the Calcutta
buyers recei ved the goods in special packing. The
Col l ector held that the special packing was the norna

node of delivery for the appellants’ goods, that such
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packi ng was necessitated by the fragile nature of the

gl ass-sheets and that in the circunstances the cost of
speci al packi ng could not be excluded fromthe assessable
value. W find that in arriving at his calcul ation, the
Col l ector has fallen in error on two counts, first he relied
on the mnority judgnent of the Hon’ ble Supreme Court in
the case of Godfrey Phillips (India) Limted [1985 (22) ELT
306 (SC)] and ignored the majority judgnment therein

Second, he went by the sinple arithnetic of mpjority sales
versus nminority sales. This is wong. The correct position
regardi ng packi ng charges has been enunci ated by the
Hon’ bl e Suprene Court in their judgments in Bonbay

Tyres International Linmted and Godfrey Phillips (India)
Limted cases aforesaid and further in their judgnent in
the case of Ms. MRF Limted - 1987 (27) ELT 553 (SO

In regard to special packing, the criterion to judge is
whether it is essential for delivery of the goods in

whol esale at the factory gate. 'Secondly, it is not the
relative figures of percentages of deliveries in ordinary
packi ng and speci-al packi ng which deternine the issue but

t he question of principle whether the special packing is
necessitated only by the consideration of safety of the
goods during | ong distance transport or it is essential for
whol esal e deliveries effected even at the factory gate. We
have to renenber in the present case that the factory of

the appellants was situated in a village and their nearest
whol esal e market at Cal cutta was al so 45 Kns.  away.

The | ocal demand being linmted, there could not be very

| arge nunber of |ocal deliveriesat the factory gate. Their
nearest big whol esal e market was at Cal cutta which itself
was 45 Kns. away fromtheir factory. The appellants
explained to us that sone of their Calcutta custoners who
wanted to sell their goods locally at Calcutta preferred to
purchase the goods in ordinary packing while sonme others
who proposed to re-sell the goods to outstation buyers in
original packing preferred to purchase the goods in specia
packi ng. The departnent adnmits that the appellants did

cl ear sone consignnments for delivery at Calcutta in

ordi nary packi ng. The nunber of such consignments nay

be small but yet they do establish the principle that the
goods coul d be delivered in whol esale at the factory gate
in ordinary packing. The ordinary packi ng consisted of
franme packing with straw cushi oning and paper inter-

| eavi ng between the gl ass-sheets. Such ordi nary packi ng

is quite adequate for whol esal e deliveries at the factory
gate and at the market situated very close to the factory.
In some other cases of gl ass-sheets al so which have come

for decision before us, we have held the ordinary/frane
packi ng adequate for whol esale deliveries at the factory

gat e. Foll owi ng the principle of essentiality, as laid down
by the Hon' ble Suprenme Court, we hold that the cost of
speci al packing was, in principle, excludible in the case of
the present appellants also."

Fromthe facts enunerated, in the paragraph set out
her ei nabove, it is clear that there was no dispute that the cost of
ordi nary packing was includible. The Tribunal has nentioned that the
ordi nary packi ng consisted of frane packing with straw cushi oni ng and
paper inter-leaving between the glass sheets. This indicates that the
ordi nary packi ng was of wooden frames. |In respect of the wooden
frane there was no dispute that the costs were includible in the value
of the glass. This case, therefore, far from hel ping the Respondents is
against them This case also indicates that to make the goods
mar ket able it would be necessary to pack themin wooden cases or to
frame pack them
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M. Bagaria also relied upon the case of Gurind India P. Ltd

vs. Conmi ssioner of Central Excise, Meerut [reported in 1999

(112) ELT 1020]. |In this case, the Tribunal held that the cost of
wooden packing is not includible in the value of the goods by
observing that nore than 64% of the goods are delivered at the

factory gate wi thout any packing. Wat the Tribunal has omtted to
notice is the facts that the goods were cl eared w t hout packing, as
there were special arrangenents nade in trucks for the purposes of
ensuring that the goods did not break during transit. This showed that
the goods were not marketabl e w thout some special arrangenents.

In all cases it would not be possible to have special trucks. Thus,
wooden packi ng or frane packi ng woul d be necessary to make them
marketable. In our view, the finding of the Tribunal, on the facts, is

erroneous and unsust ai nabl e.

That brings us to M. Bagaria's submission that in the case of
Respondents (in Civil Appeal No. 3819 of 1999) the Tribunal had, by
its Order dated 9th January 1987, held that the cost of the wooden
cases was not includible in the value of the glass sheets. As we have
i ndi cat ed 'herei nabove, this Oder of the Tribunal was based on a
finding of fact that barring stray instances, glass was delivered to the
| ocal custoners. |In that case, the Tribunal has failed to inquire or | ook
into the question as to who were the |ocal custoners to whom gl ass
was delivered wthout wooden packing. Fromthe reply to the show
cause notice given by the Respondents in this matter, it is clear that in
Calcutta the mpjority of the deliveries were to original equi pment
manuf acturers |like car conmpanies. It is clear that these conpanies
woul d take delivery w thout wooden cases because they have their
own speci al arrangenments to see that the gl ass sheets are transported
wi t hout breakages. ‘The Calcutta case, therefore, is an identical case
to the case of @Gurind India P.-Ltd., [reported in 1999 (112) ELT
1020], where the party taking delivery w thout wooden crates, had
nmade their own special arrangenents.

At this stage reference nust be nade to a decision of a three
Judge Bench of this Court dated 20th July 1995 in Civil Appea
Nos. 3119-20 of 1980 [Union of ‘India vs. Shri Vallabh G ass Wrk Ltd.

& Anr.]. Relying on the ratio in Madras Rubber Factory Ltd.’s case
(supra) this Court has held that the costs of wooden crates is
includible in the value of glass products. For the follow ng reasons we
see no reason to take a different view

The products of the Respondents are large glass sheets.  Very
fairly, it was not denied that the goods are fragile. Wthout specia
protection such glass sheets could not be transported. 1t was
submitted that for short distances they could be transported wi thout
wooden crates. However, it is clear that even in such cases specia
care woul d have to be taken. The test is not whetherin a few stray
instances or in a small percentage of cases or by maeking sone other
speci al arrangement the gl ass sheets can be so transported. The test
is whether for the purposes of delivery in the whol esal e trade, glass
sheets can be noved wi t hout special arrangenents.. The answer has
to be an obvious ‘No’. In npbst cases the special arrangenment is
packi ng i n wooden cases. In such cases the liability to include the
costs of the wooden crates in the value of the gl ass sheets cannot be
avoi ded by clainmng that the wooden crates are for purposes of
protecting the glass. In such cases, the wooden crates are for
pur poses of making the gl ass sheets marketable. The ratio in
Codfrey Philips case is not that whenever a packing is done with
intention to prevent danage or injury to the goods the costs is to be
excluded. It is only in those cases where the goods are capabl e of
bei ng mar ket ed wi t hout special packing and the special packing is
gi ven only by way of abundant caution to protect the goods in
transport that their costs get excluded. In the above view the
reasoni ng and the conclusion of the Tribunal cannot be supported.

M. Bagaria next submitted that the Explanation to Section
4(4) (d) (i) shows that only packing which is of the nature of sinple
wr appers, container, bobbin, pirn, spool, reel or warp beam woul d
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beconme includible. He subnmitted that it is only in those cases where
the packing gets identified with the goods that the costs of such
packing are includible. He submtted that the Explanation makes it
clear that packing in the nature of wooden crates is not covered and,
therefore, its cost would not be includible. W are unable to accept
this subm ssion. As we have al ready indicated hereinabove, the

Expl anation is very wide and includes al nost all types of packing. It is
not possible to give a restricted neaning as is sought to be done by
M. Bagari a.

It nust be nentioned that in these cases it is not disputed that
there is no agreement or arrangenent naking themreturnable. Thus
even though they may be considered to be durable the cost of wooden
cases are includible in the value of the glass sheets sold by the

Respondents. It is so held for above reasons.
Accordingly, the Appeals are allowed. The inpugned
Judgnents stand set aside.  There will, however, be no order as to

costs.




