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This appeal by special |eave under Article 136 of the
Constitution of India is preferred by an assessee under the
I ncome Tax Act agai nst an order nade on 29t h-August, 1986 by
the High Court of Calcutta in Income Tax Reference No. 683
of 1979. The question that fell for consideration of the
High Court is as to deductibility of a sum of Rupees twenty
| akhs out of the assessee’s profits as sumwas given by way
of advance to Ms Saksaria Cotton MIlls Ltd. f or
noder ni sation of its plants.

When Saksaria Cotton MIls (Limted was in the process
of Liquidation the assessee-conpany whi ch owned tea estates
filed a schenme in those proceedi ngs and entered into a | eave
and licence agreenent with that conpany. Oiginally the
agreement was for a period of three years fromi1st April.
19*63 to 31st March. 1966 which was extended by nutua
agreenment upto 30th June, 1966. C ause 13 which is rel evant
for our purpose in the agreement reads as follows: -

“ In the event of any new and

conplete wunit or plant and/ or

machi nery and/or reequi prent bei ng

installed by the licence at the

licensee’s own costs wthin the

licensed premises no depreciation

will be paid by the licensee to the

licenser in respect there of and on

the expiry of the period of the

| i cence or its earlier
determ nation by the licensee, the
licensee will be entitled to renove

and take away at the |licensee’'s own
cost such new plant, machinery and

equi pnment provi ded t hat t he
licensee will in that event restore
the licensed prem ses to the

contention in which they were at
the time of comencenent of the
license and nake good the damage,
if any, caused to the license and
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nmake good the damage, if any,
caused to the licensed prem ses by
r eroval of such new plant,
machi nery and equi prent . MIls
machi nery, pl ant, equi prent ,
fittings and fixtures bei ng
provi ded by t he i censee in
repl acenent of any existing part or
parts of such nmachi nery, t he
licensed will be entitled in lieu

thereof to retain such sold part or

parts of such machinery so replaced

and to deal with the sanme in such

manner as the licensee deens fit.

If the |licensee desires that the

i censor shall bring any new plant,

machi nery or ~equi pment or- unit it

wi Il be in the absol ute and

uncontrolled discretion of t he

i censor whether to do so or  not

and on such terns as may be agreed

to at that tine."

The anmount of Rupees twenty | akhs is said to have been given
by way of advance in terns of the said clause.

Before the Assessing Oficer the assessee clained the
advance of Rupees twenty |akhs as deductible on the ground
that it becanme irrecoverabl e on account of the incapacity of
M s Saksaria Cotton MIlIs Linitedto repay the same. The
Assessing Oficer disallowed the claim stating that the
amount represented as advance to Ms Saksaria Cotter MIIls
Limted for nodernisation of its factory and the said anount
was not taken into consideration in conputing the incone of
the assessee in any assessnment year. he also held that the
said sum did not represent the noney lent in the ordinary
course of business. He further noticed that even ot herw se
the said sumwas not entitled to-deduction because it had
not beconme a bad debt in the relevant year of account and
the assessee nmmde no effort to recover the sane. On appea
agai nst the assessnment order, the Appellate Assistant
Conmi ssioner held that the advance given by the ~assessee
Conpany could not be recovered from Ms Saksaria Cotton
MIlls Limted and had to be allowed as a deduction as
revenue expenditure. He was of the view that assessee-
Conpany could not have renoved the plant and nachi nery and
the debenture holders of Ms Saksaria Cotton M1ls Linited
had Iien over the entire plant and machi nery. Thus, the said
amount represented loss incurred by the assessee in the
course of carrying on of its business and should be allowed
as deduction on account of ordinary comrercial principles.
The matter was carried in appeal by the Departnent to the
I ncome Tax Appellate Tribunal. The Tribunal noticed that the
sai d anobunt of Rupees twenty | akhs which was advanced was to
be treated as capital investrment as per the resol utions of
the Board of Directors of the assessee Conpany. Thus, the
assessee had acquired an advantage of enduring nature and
the claim of the assessee was not allowable as business
| oss. The ampunt havi ng been spent on the inmprovenent of the
mll was not advance in the ordinary course of assessee
busi ness nor was it incidental to such business.

Aggrieved by the order of the Tribunal on a reference
nmade to the High Court at the instance of the assessee, the
Hi gh Court at the instance of the assessee, the H gh Court
held that it is a settled principle that |oss of noney |ent
or advanced woul d be a capital [oss unless the | oan was made
by a rmoney | ender for whom noney was his stock-in-trade and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 5

such a situation would arise in case of a banking or noney
| eadi ng busi ness where noney is treated as stock-in-trade.
It was al so noticed by the H gh Court that although assessee
had some noney | endi ng busi ness, the amobunt of Rupees twenty
| akhs was not lent to Ms Saksaria Cotton MIIls Linted as a
| oan transacti on, but pursuant to clause 13 of the
Agreenent. It was also noticed by the Hi gh Court that it was
not a trade dept and the assessee advanced a sum of Rupees
Twenty | akhs so that new plants and nachinery could be
bought by M s Saksaria Cotton MIIs Linmted for the benefit
of the assessee during the period of the agreement. Thus,
the assessee had the advantage of wusing a new and nore
nodern profit-making aparatus. Wien the Conpany itself had
not treated the advance of Rupees twenty lakhs to Ms
Saksaria Cotton MIls Linted as by way of a loan
transaction and the amount had been treated by the assessee
as the capital advance as evidenced by the resolutions based
by the ~Board of  Directors at the time of granting of |oan

the H gh Court heldthat the findings of the Tribunal should
be affirmed and answered the question referred for its

opi ni on agai nst the assessee. It is against this order the
present appeal is filed by special |eave.
Ms. Radha Rangaswam , 1 earned counsel for the appellant

submitted that though the assessee had made a | unpsum
paynment not in order “to gain an anduring benefit, out only
to augnent incorme in the course of its ordinary business and
sought exenption was not capital in nature being allowable
as revenue expenditure and in terms of Section 37 of the
I ncone Tax Act.

The | earned counsel for ~the Department contended that
the view of the decisionof this Court -in  Hasinara
Industries Limted vs. Conmssioner of west Bengal and
Anot her (1998) 1 SCC 503 in the very case of the assessee
there was hardly any thing left for decision by \us. He
submtted that the agreement - which is subject matter of
consideration in these proceedings was also considered in
that decision and in the context ‘of another transaction had
been interpreted.

Undaunted by the subnission of the | earned counsel for
the Departnent, M. Radha Rangaswami _persisted in her
argument. She relied on Al enbic Chemcal Wrks Co. Ltd. Vs.
Conmi ssi oner of Incone Tax, Qujarat 177 I.T.R 377. That was
the case where the assessee who was engaged i n manufacture

of antibiotics including penicillin acquired knowhow to
produce higher yield and sub-cul ture - of strains of
penicillin and there was no evidence to indicate that this
was not in the line of existing manufacturing ~operations

and, therefore this Court took the view that the payment was
made in the course of carrying on an existing business and
the butlay was incurred for the purpose of acquiring the
technical knownow in relation to its busi ness and
considering the rapid strides in science and technology is
to pigeonholing an outlay, such as in this case as capital.
It was on that basis the Court held that though | unpsum
paynment had been nade once for all it was not capital in
nature and attracted the deduction under Section 37 of the
I ncone Tax Act.

Again, the |learned counsel for the assessee relied upon
the decision in Conm ssioner of Incone Tax, Kerala vs.
Mal ayal am pl antations Ltd. 53 I.T.R 140 wherein estate duty
was paid on the death of non-doniciled sharehol ders and was
"for the purpose of the business" and "for the purpose of
earning profits" and therefore, allowable as business
expendi ture. However that is not the position in the present
case wherein the assessee has given an advance in a sum of
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Rupees twenty |lakhs for a purpose not in the line of its
business as found by the Tribunal which is the last fact
finding authority. |In Enpire Jute Co. Ltd. Vs. Commi ssioner
of Incone Tax 124 |.T.R 1 certain | oom hours were purchased
by one nenber of an assessee from another nenber and the
menbers in the Association had bound thenselves to work
their mlls for Ilimted hours per week and in those
circunstances the price paid was held to be in the nature of
revenue expenditure in ternms of Section 10(2) (xv) of the
I ndian I ncome Tax Act, 1952 and not deductible. The test
adopted in that case is the nature of the advantage in a
commerci al sense and where it is only the advantage in the
capital field, the expenditure cannot be allowed, but if the
advantage consists nerely in facilitating the assessee’s
tradi ng operations or enabling the managenent and conduct of
the assessee’s business to be carried or nore efficiently or
nore profitable while leaving ~the fixed capital untouched,
the expenditure woul d be on revenue account, even though the
advant age ‘may - endure for an indefinite future. The purchase
of loom ‘hours did not create any new asset and there was no
addition to or expansion ~of the profit-nmaking apparatus of
the assessee nor the pernmanent structure of which the | ncone
was the product remained the same. It was not enlarged nor
did the assessee acquire a source of profit of income when
it purchased the | oons in question. The expenditure incurred
was primary and essentially related to the operation or
wor ki ng of the loons which constituted the profit making
apparatus of the assessee and was expenditure laid out as
part of the process of profit earning. It was on that basis
the claimwas allowed. Therefore that decision wll not help
the assessee in the present case.

I n Conm ssioner of Incone Tax vs. Hashimara lndustries
Limted. 175 |I.T.R 477 the very agreenent with which we are
concerned itself was subject nmatter of consideration by the
Hi gh Court. Pursuant to the agreenent anount was deposited
with the cotton mlls for acquiring profit maki ng apparatus.
Then there was closing down of the cotton mll and | oss of
deposit constituted capital loss. It was held in‘'that case
that the assessee’s ordinary business was nanufacture and
sale or the tea and it started cotton manufacturing business
acquiring the right to operate the mll_ bel onging to anot her
conpany for a specified period under a leave and licence
agreenment after depositing certain sum in terns of the
agreenments. After the expiry of the agreenents M s Saksaria
Cotton MIls Limted itself nanaged the cotton mlls out
suffered loss and went into |iquidation. consequently, the
sum deposited by the assessee remained unpaid. In those
circunstances, it was held that the | oss of the deposit was
in the capital account and not business expenditure of
assessee. That matter was carried in appeal to this Court in
Hasi mara Industries Limted. vs. Commissioner this Court
uphel d the view taken by the Hi gh Court.

It is clear fromthe findings recorded by the Tribuna
and the H gh Court that the assessee’s business is
manufacture and sale of tea and is not engaged in cotton
manuf acturing business at all; that while it intended to
enter into cotton manufacturing purposes did not set up a
cotton mll, but obtained operating rights from another
conpany under the |eave and licence agreenent for the
purpose of acquiring the profit making apparatus for a
duration of three years or a little nore; that the business
of running a cotton mll was not its own, but was only
operating the said nill under |eave and |icence agreenent;
that the anount of advance in a sum of Rupees of twenty
| akhs was given not for its own purpose by way of business
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expendi ture for nodernishing the mll, but as capital to the
lessor who in turn had to nodernise the mll. 1In the

resol uti ons made by the Board of Directors it was clear that
the transaction entered into was not in the nature of a | oan
transaction or a money | ending transaction and thus the | oss
suffered by the assess was a capital loss and hence the
amount could not be deducted fromthe assessee a incone as
busi ness | ose.

In the results, the view taken by the H gh Court
affirmng the viewof the Tribunal appears to us to be
correct and we dismiss this appeal. In the facts and
circunstances of the case, there shall be no order as to
costs.




