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ACT:

For ei gn Exchange Regul ati on Act 1973 / Forei gn Exchange
Manual 1978-Section 28(1) Paragraphs 24A.11(1) and 25A 2-
I ndi an Conpany- Techni cal  Col | aborati on agr eenent with
foreign corporation-GCGeneral or special permssion of RBI-
Col | oborati on approved by Secretariat for I ndustria
Approval s- Agreenment taken on record by Government-Wether
separtate perm ssion of RBlI necessary-Decision taken by RBI
but approval not comruni cat ed- Whet her failure to discharge
mnisterial duty obliterates conscious decision taken-Non-
filing of FNC5 formfor grant of pernission-Wether ‘erases
deci si on al ready taken

Arbitration Act, 1940; Sections 14,17,30 and 33-Foreign
col  aboration agreement-RBI’'s approval -Wether arbitration
clause rendered void by virtue of agreenent itself / being
void ab initio for want of RBI perm ssion under Section
28(1) of Foreign Exchange Regul ation Act, 1973.

Admi ni strative Law: Admi ni strative act i-on- Wet her
deci si on becomes bi ndi ng.

HEADNOTE

The appellant, a Governnent conpany, entered into a
Techni cal coll aboration agreenment with the respondent, a
foreign corporation, wunder which the respondent was to
provide technical knowhow to the appellant, and t he
appel l ant was to pay the respondent fee in foreign. currency
in three installments. The appellant was required to @ apply
for registration and/or CGovernmental approval and furnish
satisfactory evidence of receipt of such approval. The
effective date of the agreenent was the date on which the
notification was received by the respondent that al
governmental approvals in that regard had been secured. The
agreenment was entered into wth the approval of t he
Secretariat for Industrial Approvals. The agreenent as well
as the supplenentary agreement, incorporating certain
changes suggested by the Governnent, were filed with the
CGovernment, which took the same on record, by its letter of
approval, A copy of the letter of approval and al so the

68

col I aborati on agreement was sent to the RBI
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After obtaining the necessary order under Section
195(2) of the Incone Tax Act fromthe Income Tax Oficer and
the permt fromthe RBI, the appellant remtted the first
installment of fee to the respondent. Thereafter, the
respondent, allegi ng non-paynent of subsequent installnents,
and consequent breach of terns of contract, sought to invoke
clause 8.2 of the agreenment for termnating the agreenent.
The appel | ant questioned respondent’s right to invoke cl ause
8. 2. Thereafter the respondent invoked the arbitration
cl ause, clause 12.1 of the agreerment, for referring disputes
and difference to the arbitration of International Chanber
of Commerce and clained certain ambunt for the services
actually rendered and also inforned the |ICC accordingly.
The appellant challenged the legality and validity of the
agreenment as void ab initio, .and al so clause 12.1 as non-est
and legally wunforceable, and filed an application under
Section 33 of the Arbitration Act, contending that the
agreement = being a contingent  one, conmrencing from the
effective date, and necessary approval having not been
secured, ' the agreenent had not commenced and, consequently
the arbitration clause, “being part of the very same
agreement, the respondent was not entitled to invoke the
said clause, and that in the absence of a valid permssion
fromthe RBI under Section 28(1) (b) of the Forei gn Exchange
Regul ation Act, 1973, the agreenent was clearly void by the
thrust of Section 28(2) of the Act.

The respondent contended that the necessary Covernment
approvals were obtained and hence the ‘effective date’ was
reached and that under the Exchange Control Manual only the
I ndi an Conpany coul d apply to Sl A for approval and once such
approval was accorded, the foreign collaborator to the
contract was not expected to secure the RBlI perm ssion under
Section 28(1) (b), since under the manual, SIA approval was
to be deenmed to be RBI's permission also; and therefore, the
agreement was legal and valid and the respondent was
entitled to seek its enforcenent.

The High Court held that on/a true interpretation of
the contract, it nust be held to be voidable at the
di scretion of either party, that even if the contract was
terminated or rendered void, the arbitration clause therein
did not perish ipso facto, that the application to the
Income Tax O ficer for nmaking paynent of first installnent
could not have been nade unl ess the necessary approval's were
obtained, that the RBI had granted permission to rent the
installment noney (fee), after the Incone Tax Oficer had
made the order under Section 195(2) of the

69
I ncome Tax Act, and it was only on account of this paynment,
that the respondent furnished the technology and provided
technical services, and that, on account of appellant’s
failure to pay subsequent installnents, a dispute had
clearly arisen which had to be resolved through arbitration

In the appeal before this Court it was contended on
behal f of the appellant conpany that paragraph 25A.2 of the
Exchange Control Manual, 1978, provided that applications
for perm ssion under Section 28(1)(b) should be nmade in FNC5
and since no such application in FNC5 was nade, a clear
inference could be raised that the RBI had not granted
perni ssi on under Section 28(1), and accordi ngly t he
agreement and the arbitration clause formng part of it were
void ab initio by the thrust of Section 28(2), and that the
prescribed formfor SIA approval under paragraph 24A. 11 was
not the same as FNC5 prescribed under paragraph 25A.2 and
admini strative direction in paragraph 24A 11 that no
separate permni ssion under Section 28(1) was necessary could
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not override the statutory requirenent of the Section

It was contended on behalf of the respondent that
requirenments of Section 28(1) were fully conplied with and
the RBI's sanction, being essentially adnministrative, it was
enough to show that the RBI had granted permssion, no
matter whether it had foll owed the procedure of paragraph
24A. 11(i) or 25A.2 of the Exchange Control WManual

Di sm ssing the appeal, this Court,

HELD: 1.1 Section 28(1) of the Foreign Exchange
Regul ation Act, 1973 places restrictions on appoi ntnent of
certain individual s and compani es as techni cal or managenent
advisers in India unless the RBI approves the sane by a
general or special permission. The section is silent on the
node and manner of securing such perm ssion. However, sub-
section (4) of Section 73 provides that where any provision
of the Act requires the RBI’"s pernission for doing anything
under such provision, the RBI may specify the formin which

an application for such perm ssion shall be nade. Oh a
pl ai n readi ng of paragraph 24A 11 Exchange Control Manual
1978., it becones clear that the intention is to introduce

the single counter or w ndow procedure to avoid duplication
and hardship to the foreign collaborators, and once the
col l aboration is approved by SIA and the agreement is
‘taken on record ‘there is no need to obtain a separate
perm ssion fromthe RBI. Paragraph 9 of the Guidelines for
Industries stipulates that after the agreenent is taken on
record, a copy thereof has to be sent to the RBI to enable
it to
70

aut hori se remttances to t he foreign col.l aborator.
[ 82E, 84C, 85A]

1.2 In the instant case, the appellant had sought the
SIA approval, which was granted subject to the ternms and
conditions set out in the letter of approval. It was only
thereafter that the agreenent was executed. The appell ant
then sent a copy of the agreenent to the Governnent of India
which was duly examined in thelight of the terns and
conditions on which the approval was granted by the SIA and
certain discrepancies were comrunicated to the appellant
whi ch necessitated the execution of suppl enentary agreenent.
It was only thereafter that the appellant was informed that
the col | aborati on agreenent and the supplenmentary agreenent
‘have been taken on record. This was then forwarded to the
RBI. The nmatter was processed by the RBI and the renittance
of the first instalnment of the fees took place  after the
i ncome-tax was duly recovered at source. [85A-D

1.3 The affidavits filed on behalf of the RBI' | eave no
doubt that the remttance was permtted only after the RB
was satisfied that all the terms and conditions  were /duly
satisfied, though the RBI's approval ‘remained to be
conmuni cated’ to the appellant conpany. Failure to-discharge
t he mnisterial duty cannot obliterate the consci ous
deci sion taken by the RBlI after application of mnd. [85E QG

1.4 The RBI had applied its mnd to the question  of
grant of permission and had only thereafter permtted
remttance of the first instalnent of the fees payable to
the foreign collaborator. Merely because application for
such permission was not nmade in FNC5 form cannot cloud the
fact that the decision to grant the perm ssion was actually
taken, but the ministerial function of comunicating the
sanme remmined to be done by oversight. This |apse cannot
erase the decision already taken. [86H, 87A]

2.1 The prescription of the formis nmerely to aid the
RBI to process the application for pernission. Enphasis nust
be laid on substance and not on nere form |If there has
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been substantial conpliance nere | apse on the part of the
RBI in failing to communicate its decision should nake no
di fference. Paragraph 25A.2 is not in derogation of
paragraph 24.A 11(i) nor does it dilute the requirenent of
Section 28(1). Factum of perm ssion, and not the procedure
followed, is relevant. [86Q

2.2 The RBI had granted the perm ssion contenpl ated by
Section 28(1) and hence the agreenent cannot be voided by
virtue of Section 28(2) of FERA. Once the decision to grant
the permssion is taken,

71
whet her through the course charted by paragraph 24A 11(i) or
25A. 2, that decision stands unless rescinded and t he
authorities are bound to act in aid thereof.[87B-C

3. In the circumstances it is unnecessary to exam ne
the question whether clause 12.1 of the agreenent would
stand or perish if the agreenent is rendered void under
Section 28(2) for failure to secure perm ssion under Section
28(1).[87D]

M's.. Dhanrajnal Gobindramv. Ms. Shanji Kalidas &
Co., [1961] 3 SCR 1020; LIC of Indiav. Escorts Ltd. & Os.,
[1986] 1 SCC 264 at 318 and Shri Sitaram Sugar Co. Ltd. &
Anr. v. U P. State Sugar Corporation Ltd. & Anr., [1990]3
SCC 222 at page 246-247, referred to,

JUDGVENT:

ClVIL APPELLATE JURI SDICTION :~ G vil Appeal No.1423 of
1991.

From the Judgenment and Oder dated 6.12.1989 of
Calcutta High Court in Case No.5696 of 1988.

Soli J. Sorabjee, Deepanker Ghosh, ‘R M Chatterjee,
A. K. Chose, S. Mandal and Ms. Madhukhatri for the Appellant.

D pankar Gupta, O P. Khaitan, A K  Bhatnagar, M. Kiran
Choudhary and Ms. B. Cupta for the Respondents.

H N Salve and H'S. Parihar for the Reserve /Bank of
I ndi a.

The Judgenent of the Court was delivered by

AHMADI , J. Speci al |eave granted.

The principal question which this Court is called upon
to answer in this appeal by special |eave is whether ~the
arbitration clause contained in Article Xl I (Paragraph 12.1)
of the Technical Collaboration Agreenent entered into  at
Dubai, United Arab Emirates, on Septenber 25, 1984, between
the appellant Burn Standard Conpany Ltd., a Covernnent of
I ndi a Undert aki ng, and t he r espondent Mcder not t
International, Inc., a foreign conmpany, is rendered void by
virtue of the agreenent itself being ab-initio void for want
of general or special permission of the Reserve Bank of
India (RBI) under

72
Section 28 of The Foreign Exchange Regulation Act. 1973
(FERA). The relevant part of the said provision reads  as
under
"28(1)-Wthout prejudice to the provisions of
Section 47 and notwi thstanding any contained in
any other provisions of this Act or the Conpanies
Act , 1956, a person resident outside I ndi a
(whether a citizen of India or not) or a person
who is not a citizen of India but is resident in
India, or a conpany (other than a banki ng conpany)
which is not incorporated under any lawin force
in India or in which the non-resident interest is
nmore than forty percent or any branch of such
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conpany, shall not, except with the general or
speci al perm ssion of the Reserve Bank, -

(a) act, or accept appointnment, as agent in India
or any person or conpany, in the trading or
conmer ci al transactions of such person or conpany;

or
(b) act, or accept appointnment, as technical or
nmanagenent adviser in India or any person or
conmpany; or
(c) permit any trade mark, which he or it is
entitled to wuse, to be used by any person or
conpany for any direct or indirect consideration
(2) Wher e any such person or conpany (i ncluding
its branch) as it referred to in sub-section (1)
acts or accepts appointnment as such agent, or
techni cal nmanagenent adviser, or pernits the use
of any such trade mark, w thout the perm ssion of
the Reserve Bank, such acting, appointnent or
perm ssion, as the case may be, shall be void.
The petitioner i's a Governnent Conpany incorporated under
the Conpanies Act, 1956, having its registered office at
10C, Hungerford Street, Calcutta, whereas the respondent is
a Corporation organized and existing under the laws of the
Republic of Panama with its executive office at P.O  Box
61961, 1010 Conmmon Street, Near Ol eans, Louisiana 701610,
US A, wtha branch office at P.O Box 3098, Dubai, UAE
On 25th Septenber, 1984 the said parties entered into an
agreement, styled "Technical Coll aboration Agreenent", for
the fabrication of off-shore platformstructure, including
but not Iimted to Jackets, Piles, Decks, Mdules, Platform
& pipeline conponents, including their sub-conponents, for
the oil and gas industry which

73
requi red the high degree of expertise and experience as well
as the technical know how possessed by the respondent. The
duration of the agreement was fixed under Article VIII to be

five years from the effective date or five years after
conmencenent of commercial production, whichever is greater,
or wuntil otherw se term nated earlier under the  Agreenent.
The expression ‘effective date’ as defined in Article 1
nmeans the date of which notificationis received by the
repondent that all Governnmental approvals relating to the
agreenment have been secured; provided that if such approvals
are not secured within 180 days fromthe signing of the
agreenment, the agreenment, upon notice pursuant to Article

XVI | of the agreement by either party my be made
i neffective whereupon the agreenent shall be treated as nul
and void. Qovi ously the purpose of the agreenent was to

establish the basis whereunder the respondent was to provide
and the appellant was to receive technology and specia

t echni cal services related to the est abl i shrment and
operation of Fabrication Yard for fabricating off-shore
platform structures and additional speci al techni ca

services for any contracts related to marine construction
activities that are awarded to the appellant. Article X of
the agreenment enjoins wupon the appellant to apply for
necessary registration and/or governnmental approval of the
agreement in India within 60 days after the agreement is
signed by both parties and is delivered to the appellant. A
duty is cast on the appellant to furnish satisfactory
evidence to receipt of the required governnental approval.
The next inportant clause in the contract which needs to be
noticed at this stage is Article Xl which reads as under

"Article XlIl-Arbitration

12.1 Any claim dispute or controversy arising out
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of or relating to this Agreenent, or the breach
thereof, shall be finally settled by arbitration
pursuant to and in accordance with the Rules of
Conciliation and Arbitration of the Internationa
Chamber of Commerce by three(3) arbitrators
appoi nted in accordance with said Rules. Judgenent
upon the award rendered by the Arbitrators may be
entered in any court having jurisdiction thereof.
The situs of Arbitration shall be New Del hi, India
or an alternate location if the parties shal
mutually agree and the arbitration proceedings
shal |l be conducted in the English | anguage.”
Under Article XIl the validity, construction and perfornmance
of the agreenent was to be governed by the Indian | aws.
74

The aforesaid agreenment was entered into after it was
approved by the Secretariat for Industrial Approvals (SIA)
by their letter dated 18th June, 1984. After the execution
of the agreenent it was filed with the Governnent of India
on b5th Cctober, 1984. By the letter dated 15th Decenber,
1984 of ~the Mnistry of  Industry, Departnment of Heavy
I ndustry, New Delhi, -addressed to the appellant it was
poi nted out that clauses 3.2. and 4.2 of the agreement were
not consi st ent with the terns and condi tions of
col l aboration approved by Secretariat |letter dated 18th
June, 1984. in that, clause 3.2 should contain a clause that
any additional paynment nade for specific Technical Services
woul d be subject to prior approval of Governnent of India
and in clause 4.2 the payment expressed in US. Dollars
298,200 should be 298,500 and the figure of the 3rd
i nstal ment should be 99,450 instead of 99,400 U.S. " dollars.
To carry out these changes, the parties entered into a
suppl enentary agreenent on 29th Decenber, 1984 and filed it
with the Government of India on 9th January, 1985.

Under Article IV of the agreenment, in consideration of
the respondent having agreed to transfer technology to the
appellant, the latter wundertook to pay a lunp/ sum of
$298,200 in three installnments, the first paynent of US. $
99,400 wthin thirty (30) days of the signing of the
agreement or receipt of approval from the Government of
India, whichever is later; the second paynent of US %
99,400 wupon conpletion of items 1 to 10 of clause 3.4 of
Article I'll and the third paynent of U S. $ 99,400 upon the
conmmencenent of conmercial production of the Fabrication
Yard or four years after the effective date, whichever is
earlier. As stated earlier the figure “298, 200’ was
repl aced by the figure ‘298,250 and the ampunt of the third
instal ment was raised from U S.$99,400 to U.S.$99, 450 under
the suppl enentary agreenent dated 9th January, 1985. ~ After
this suuplenentary agreenent was filed with the Govt.,, of
India, the latter took the collaboration agreenent “on record
under the communi cati on dated 15th January, 1985. A copy of
the Govt. of India’s letter along with a copy of the
col | aboration agreenent was received by the RBI on  21st
January, 1985. In para 7 of its affidavit dated 18th
Sept enber, 1990, the RBI has clarified as under

"However, the Bank's letter of aut hori zati on
indicating the terms and conditions to be
fulfilled for remttances falling due under
col I aboration agreenent remained to be issued to
the petitioner conpany. Hence the Bank’s approva
under Section 28(1) (b) of the Act for rendering
technical etc. services under the collaboration
agreenment al so re-
75
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mained to be communicated to the petitioner
conpany. Later, when the petitioner conpany
applied for renmittance of the first instalnent
under the coll aboration agreement, the Bank being
satisfied that the remttance was strictly in
accordance with the terns and conditions approved
by the Governnent, allowed the sane."
On 5th February, 1985, the appellant nade an application to
the incone tax authorities for determ nation of incone tax
deduction for the paynent of the first instal nent of fees.
The order passed under Section 195(2) of the Income-Tax Act
determ ning the tax at 40% of the considerati on proceeds on
the prem se that the ‘agreement was approved by the
CGovernment of India. Soon thereafter the appellant applied
on 1l4th February, 1985 to the United Bank of |India for
remitting the first instalment of fees minus 40% chargeable
as incone tax. The-United Bank of India intimated the rate
of exchange on the very next date. The Inconme-tax O ficer
issued the ‘No-objection certificate’ on 19th February,
1985 whereupon the RBlI issued the permit dated 6th March
1985 for rem ttance of U S $ 59,640 ($ 99, 640- 40%=$59, 640) .
By the appellant’s letter -dated 18h March, 1985 the
appellant enclosed a draft for the said anbunt to the
respondent .

After the paynment in respect of the first instal nent
was thus nade, the respondent wote a letter dated 16th
Sept enber, 1986 i nvoking clause 8.2 of the agreenent. That
cl ause reads thus :

" In the event of any breach of this Agreement not
cured wthin sixty (60) days after notification
thereof, in —addition to all other rights and
renedies which either party may have in law or
equity, the party not in default nay at its option
term nate this Agreement by witten notice. Such
term nation shall become effective on the date set
forth in such notice of termination, but' in no
event shall it be earlier than sixty (60) days
fromthe mailing thereof. Any waiver of ‘the right
of termination for default shall not constitute a
wai ver of the right to claim damages for such
def aul t or the right to termnate  for any
subsequent breach."
By the said letter the respondent |anents |ack of paynent of
install nents due fromthe appellant and consequential breach
of the terns of the contract. The respondent then puts the
appel lant to notice as per clause 8.2 reproduced above of
its right to term nate the agreement if
76
the appellant fails to cure the breach within 60 days of the
recei pt of the communication. The appellant by its /'reply
dated 12th Decenber, 1986 questi oned the respondent’s ' right
to invoke clause 8.2 of the agreement since in its view
there was no breach of agreenent and called upon the
respondent to discharge its obligations under clause 3.4 of
the agreenment and receipt paynent of the second instal nent
thereafter. On receipt of this reply, the respondent by
their Advocate's letter date 27th Septenber, 1988 invoked
the arbitration clause extracted earlier for referring the
di sputes and differences to the arbitration of Internationa
Chanmber of Conmerce. At the same tine the respondent
claimed that it was entitled to recover U S. $ 621,777,09
with 15% per annuminterest fromthe appellant for services
actually rendered. On the sanme day the respondent wote to
the International Chanber of Conmerce informing it of its
decision to invoke the arbitrati on agreement. The appell ant
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responded by its letter dated 11th October, 1988 stating
that the collaboration agreenment dated 25th Septenber, 1984
was void ab-initio and not binding on the parties thereto
and therefore, clause 12.1 of Article XIl of the agreenent
was non-est and |l egally unenforceable. On the other hand
the appell ant bl amed the respondent for breach of contract,
in that, there was failure to conply with clause 3.4 of the
agreenment, and stated that no disputes or differences of the
type which could be referred to arbitration had arisen
between the parties. Thus by challenging the legality and
validity of the agreenent and branding it void ab-initio the
appel | ant also challenged the arbitration cl ause as
simlarly void. This was followed by the appellant filing
an application under Section 33 of the Arbitration Act inter
alia contending (i) that the agreenent in question being a
contingent one which was to commence from the ‘effective
date’ and since the necessary approvals had not been
secured, ‘the agreement had not comenced and as the
arbitration clause was a part of the very same agreenment it
too had ' not comenced and hence the respondent was not
entitled to invoke the said clause and (ii) since under the
agreenment the respondent was appointed as Technical or
Management Adviser in India within the meaning of Section
28(1) (b) of FERA, i'n the absence of a valid perm ssion from
the RBI, the agreenent was clear void by the thrust of
Section 28(2) of the said enactnent. The r espondent
countered these <contentions (i) by pointing out that the
necessary Government approval s were obtained and hence the
‘effective date’ was reached and (ii) under ' the Exchange
Control Manual (1978 Edition) only the Indian conpany could
apply to SIA for approval and once such approval was
accorded as in the present case, the foreign collaborator to
the contract was not expected to secure the RBI pernission
under Section 28(1) (b) since under the
77

manual SI A approval was to be deened to the RBI’s perm ssion
al so. It was, therefore, contended that the agreement was
| egal and valid and the respondent was entitled to'seek its
enf or cenent . The arbitration clause being a part of the
agreement, it was inperative on the part of the respondent
to follow that course in the event of a dispute or
di fference arising between the parties concerning any natter
covered by the agreenent.

The High Court on a proper construction of clause 8.1
of the agreenment held that the principal duties and
obligations incorporated in clauses 1.3 and 1.4 conmence
after governnental approvals are obtai ned. The obligation to
secure necessary registration and governnental approvals is
cast by virtue of clause 10.1 on the appellant. Cbviously
the said clause cones into operation imediately on the
execution of the agreenment since clause 1.2 clearly
contenpl ates that if governnental approvals are not obtained
within 180 days, the parties will be entitled to put an end
to the agreement. It is thus manifest fromthe ternms of the
agreenment that some of its provisions cone into effect  on
the execution of the agreenment and remain in force for 180
days till the contract is terminated by either party. But
if the parties choose to continue the contract even beyond
the period of 180 days notwi thstanding the right to
termnate the same, there is nothing in the agreenent
prohi biting the sane and, t her ef ore, on a true
interpretation of the contract it nust be held to be
voi dabl e at the discretion of either party. The Hi gh Court
further held on a reading of Sections 39 and 56 of the
Contract Act that even if the contract is termnated or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 16

rendered void the arbitration clause therein does not perish
i pso facto for even in contingent contracts there exists a
distinction between principle obligation and subsidiary
obligations. After referring to the case lawin detail, the
H gh Court observed:
In my opinion the arbitration clause in the
instant case is w de enough to include "any claim
di spute or controversy arising out of or relating
to this agreenent” so as to nmean any dispute as to
the interpretation itself including the wvalidity
t her eof . Therefore, if there is any dispute
relating to the interpretation of Article 8.1 of
the agreenent the same can al so be decided by the
arbitrator."
Pointing out that an agreenent of arbitration, though a
contract, is different in its nature fromthe main contract
of which it may forma part, the Hi gh Court held that the
breach ~of the obligation and liabilities arising under the
mai n contract nmay bring about termnation
78
of the main contract but not of the-arbitration agreenent.
I ndeed, the arbitration agreenent would be invoked only when
di sput es arise under the min contract i ncl udi ng a
repudi ati on of the main contract by any of the parties and
in that sense the /arbitration agreenent is renedial while
t he main contract /is substantive. The Hi gh Court,
therefore, held that in law the ~jurisdiction of t he
arbitrator wunder 'the arbitration clause would cover the
decision as to voidability of the main contract also. The
H gh Court then concluded as under
"It is apparent from the sequence of events
appearing fromthe |ist of dates already not ed
herei nbefore that the petitioner really 'nade an
application to the secretariat for |Industria

Appr oval s, Departnent of Industrial Devel opnment
and a letter of approval was issued. Thereafter
the agreenment dated (Septenmber 25, 1984 was
execut ed. The CGovernnent pointed out certain
defi ci enci es as a resul t of whi ch t he
suppl enentary agreement dated Septenber 28, 1984
was executed. The said docunents were-all filed

with the Govt. and thereafter the Government took
the agreenment on record and nothing was really
required to be done by the repondent. In fact the
paragraph 11 at Chapter 11l of- Quidelines for
i ndustries of the Government of |India provide for
such a procedure for taking the agreement on
record after the approval is given for Foreign
Col | aboration."
After quoting paragraph 11 of the said guidelines the Hgh
Court referred to the appellant’s application to the |ncomne-
tax Officer for paynment of the first instal ment under clause
4.1 of the agreenment and concl uded that such an application
could not have been nade unl ess the necessary approval s were
obtained. After the Inconme-tax Oficer made the order, the
RBI granted perm ssion to remt the instal ment noney (fee)
on 6th March, 1985. It was only on account of this paynent
that the repondent furnished the technol ogy and provided the
techni cal services to the appellant in pursuance of Article
[11 of the contract. The High Court dism ssed the
application holding that on the appellant’s failure to pay
the subsequent installnments, a dispute had clearly arisen
between the parties which had to be resolved through
arbitration.
M. Soli Sorabjee, |earned counsel for the appellant,
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placed the appellant’s case thus: Under Section 73(4) of
FERA, where permission of RBlI is required under any
provi sion of the said statute for doi ng anything thereunder
the RBI has to specify the formin which
79

the application for such perm ssion nmust be made. Paragraph
25A. 2 of the Exchange Control Manual, 1978 (Manual) refers
to permission to be obtained under Section 28(1) (b) and
provides that applications for such perm ssion should be
made in form FNC5. Indisputably the respondent had nade no
such application in the prescribed form seeking RB
perm ssion and, therefore , the question of grant of such
perm ssion by the RBI did not arise. The respondent having
failed to secure the RBI perm ssion as required by Section
28(1) rendered the agreenent void by the thrust of Section
28(2). Besi des breach of “Section 28(1) is made punishable
under Section 50 of FERA. That being so, the agreenent is
ab-initio void and as the arbitration clause is a part of
the said agreenent, it too nust fall along wth the
agreenent. ~The SI A approval is not synonynous wth grant of
perm ssi on_under Section 28(1) is since the two operate in
different fields and it is, therefore erroneous to think
that such approval satisfies the requirement of Section
28(1) . Paragraph 24A. 11 of the Manual is not referable to
perm ssi on under Section 28(1) and nust be read harnoniously
with the statutory provisions, for if it runs counter to the
said provisions, it would have to be ignored for the obvious
reason that it cannot override the requirenment of |law being
nerely in the nature of admi nistrative instructions. Nor can
the letter of 15th January, 1985 be read to convey the grant
of perm ssion under Section 28(1). So also the permt issued
by the RBlI dated 6th March, 1985 for  remittance of the
first instalnent payable under C ause 4.1 of the agreenent
is referable to the exenption contenpl ated by Section 9 and
has no rel evance what soever to the perm ssion envi saged by
Section 28(1) of FERA. Thus the -perm ssion contenplated
under Section 28(1) is an express perm ssion and it would be
an entire wasteful exercise to find out from the

correspondence and docunents placed on record i f a
perm ssion can be culled out or be deened to have been
gr ant ed. In the absence of a permssion, Section 28(2)

decl ares the agreement or contract to be void and,
therefore, the said agreenent or any part thereof cannot be
enforced in a court of law. The Hi gh Court was, therefore,
clearly wong in the view it took in. upholding the
respondent’s effort to invoke the arbitration clause.

M. D.P. Qupta, |earned counsel for the respondent
countered: The RBI has published the Manual to (detail the
procedure for entering into such Technical Collaboration
Agreenents; paragraph 24A.11 |lays down the procedure for
securing the RBI perm ssion contenplated by Section 28(1)
and where the situation does not stand covered thereunder
the application has to be made under paragraph 25A. 2 of the
said nmanual which lays dowmm a different procedure -and
prescribes the
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FNC5 form In other words, if the case is governed under
paragraph 24A. 11 when it s unnecessary to resort to

paragraph 25A.2 which prescribes the FNC5 form The
CGover nient policy for deal i ng with such foreign
col l aboration agreenents is generally set out in t he
i ndustri al policy docunent entitled ‘Qui del i nes for
Industries’, Chapter |V whereof sets out a procedure
identical to the one contained in the manual. The appel |l ant

had nade an application under paragraph 24A. 11 to SIA for
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approval of the technical collaboration arrangement with the
respondent which was granted on 18th June, 1984 subject to
certain terns and conditions. Certain discrepancies were
poi nted out by the CGovernment of India and on the appell ant
having drawn the respondent’s attention thereto by the
letter of 21st Septenber, 1984 a suppl enentary agreenent was
i medi ately executed and filed with the Government of India
on 9th January, 1985. It was thereafter t he t hat
CGover nirent of India informed the appellant that t he
agreenent was ‘taken on record , an expression which has
special significance as explained in paragraph 9 of Part |
of Quidelines for Industries. Copies of the letter of 15th
January, 1985 were forwarded to RBI authorities as well. It
was only thereafter that the appellant appl i ed for
determi nation of the |ncome-tax anount under Section 195(2)
of Income-Tax Act which determ nation was made by an order
dated 11th February, 1985. The appellant then applied for
permssion to remt the first instalnment of fees and on
recei pt thereof enclosed a draft for U S $ 59,640 ( after
deducting 40% incone tax) under letter dated 18th March

1985 addressed to the respondent. It was only when the
subsequent paynment was not forthconming that the respondent
gave notice under clause 8.2 of the agreenent and thereafter
sought to resort to arbitration. Thus the requirenents of
Section 28(1) were /fully conmplied wth.

M. Sal ve, the learned counsel for the RBI, placed on
record an additional affidavit dated 24th- January, 1991
sworn by Shivaji « D. Kadam Deputy Controller, Exchange
Control Departnment of the RBI explaining what steps the bank
had taken after it received the Government of India's letter
of approval together wth a copy of the collaboration
agreement dated 21st January, 1985. Since the said Iletter
was only a covering letter taken on record the said
agreement, the bank had by its letter dated 7th February,
1985 sought <copies of the earlier letters from the
CGovernment as they were of vital inportance because  without
those letters it was not possible for the RBI to proceed
under paragraph 24A.11 of the nmanual. Thereafter  on 14th
February, 1985 the appellant rem nded the RBI to forward its

approval to enable paynment of the fees to the respondent.

Agai n on
81
20th February, 1985 1985 the appell ant approached the RB
for sanction to renit the fees and enclosed therewith the
Government of india letters dated 18th June, 1984 and 4th
August, 1984 along with an application in A2 form The
CGovernment of india also forwarded copies of the said two
letters by a covering letter dated 1st March, 1985 whi ch was
delivered to the RBI on 4th March, 1985. On the sane day a
note was put up to the Staff Oficer, Gade A who observed:
““1In view of the Governnent |etter having now been
received, we nmmy allowthe remttance of @ US $
59. 640 being the 1st instal ment of technical know
how fees.’’
The Exchange Control O ficer then said
‘“W may allowthe remttance of U S $ 59.640
bei ng 1st instal ment of know how fees’’.
This final note of the Exchange Control O ficer was
countersi gned by the Assistant Controller on 6th March, 1985

The deponent fairly clarifies that ‘‘as per the RB
practice, the perm ssion under para 24A. 11, that is, grant
of sanction under Section 28(1)(b) as well as permssion
under section 9 for allowing remittances are generally
authorised by the Assistant Collector.’”’ It beconmes clear

fromthis statement that the permni ssion under Section 28(1)
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and the exenption under Section 9 are generally granted by
one and the sane officer

In the backdrop of the said facts we nay now proceed to
consi der the main submnission placed before us by counsel for
the appellant, nanely, the agreenment is rendered void ab-
initio for want of perm ssion under Section 28(1) of FERA
It is only if we accept the contention that in fact the RB
had not granted any perm ssion under Section 28(1) that the
guestion of the agreenent having been rendered void by the
thrust of Section 28(2) would arise. And the question of
survi val of the arbitration clause contained in t he
Agreenent notwi t hstandi ng the agreenment havi ng been rendered
void by Section 28(2), would arise thereafter.

On a plain reading of Section 28(1) it is clear that it
opens with the words ‘“w thout prejudice to the provisions
of Section 47'', which inturn says that ‘‘no person shal
enter into any contract or agreement which would directly or
indirectly evade or avoid in any way the operation of any
provisions of the Act or of any rule, direction or order
nmade t hereunder.’” Contravention of ‘any provision of the Act

(ot her
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than Section 13, 18(1)(a) and 19(1)(a) or of any rules
directions or order mnade thereunder, is made penal by

Section 50. Secondly, the said Section 28(1) places an
enmbargo on a resident outside India or a person who is
resident in india but is not a citizen of India or a conpany
(other than a banking company) which is not  incorporated
under any law in force in India or in which the non-resident
interest is nore than 40% or any branch of such conpany to
(a) act or accept appointnent, as agent-in india or any
person or conpany, in the trading or conmmercial transactions
of such person or conpany; or (b) act or accept appointnent,
as a technical or managenment adviser in _India of any person
or conpany except with the general or special permssion of
the Reserve Bank. Admittedly there existed no  genera
perm ssion and, therefore, special permssion nust be 'shown
to prove satisfaction of the requirenment of ‘the said
provi si on. Under Sub-section (2) where any person nentioned
in sub-section (1) acts or accepts appointnent as such agent
or technical/mnagenent adviser wi thout the pernission of
the RBI, such acting or appointment shall be voi d.
Therefore, let us first focus our attention on the question
whet her or not the RBI's perm ssion was obtained in regard
to the coll aboration agreement in question ?

Section 28(1) places restrictions on the appoi ntment of
certain individual s and compani es as techni cal or managenent
adviser in India unless the RBI approves the sane by a
general or special permssion. The section is silent on the
node and nmanner of securing such perm ssion. However, sub-
section (4) of Section 73 provides that where any “provision
of the Act requires the RBI's permnission for doing anything
under such provision, the RBI may specify the formin ‘which
an application for such perm ssion shall be made. In  this
connection it is essential that we notice paragraphs 24A 11
and 25A. 2 at this stage. These two paragraphs read as under

‘*24A.11. Persons, firnms and conpanies wishing to
establish new industrial units or expand/diversify
existing units with foreign technical collaboration
shoul d apply on prescribed formto the Secretariat
for Industrial Approvals (SIA), Departnent of
I ndustrial Devel opnent, CGovernment of India, New
Del hi, for approval. In case where proposal for
col l aboration is approved by CGovernment, Governnent
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will issue its letter of approval to the applicant
i ndicating the terns. The applicant may thereafter
execut e the collaboration agreement wth t he
collaborators strictly in accordance wth t he
approved terns and furnish requisite
83
nunber of copies of the agreenent to Governnent.
CGovernment will take the agreenent on record if it
isin conformty with the approved terns and advi se
the applicant accordingly wunder intimation to
Reserve Bank. Reserve Bank will thereafter issue
its formal authorization under Foreign Exchange
Regul ation Act, 1973, to the applicant. Although
the rendering of technical advisory services by
foreign collaborators under foreign collaboration
agreenments approved by government attracts Section
28(1) (b) of Foreign Exchange Regul ation Act, 1973,
it will not be necessary for the foreign
col | aborators to seek Reserve Bank perm ssi on under
the Section separately. Accordingly, while granting
approval for foreign collaboration, Reserve Bank
will confirmthat the approval will also be deened
to be the  Bank's permission to the foreign
col l aborators wunder this section for rendering
technical 'services to the Indian conpany concerned
under the col | aboration agreenent. Perm ssion given
under this Section is, however, without prejudice
to the decision that the Bank may take on the
forei gn conpany’s application, if any under section
28(1)(c) of the Act for use by the1ndian conpany
of foreign trade nark(s) involving direct or
i ndi rect consideration.’
‘t25A 2. Under Section 28(1)(b) of For ei gn
Exchange Regulation Act, 1973, it 1is obligatory
for foreign conpanies to obtain permission of
Reserve Bank for acting or accepting appointnent,
as technical or managenent adviser in India of any
person or conpany. Reserve Bank's pernission is
al so necessary under Section 28(3) of the Act in
case where appointrments as  technical/managenent
advi sers were held by such foreign conpani es since
prior to the comng into force of the Act i.e. 1st
January, 1974 and are continuing thereafter.
Applications for permission in either case should
be submitted to Reserve Bank in form FNC5. ~These
provi si ons are al so applicable to foreign
col I aborators rendering technical advice to Indian
firms and conpani es under coll aboration agreenents
approved by Governnment of India. Wile, however,
conmuni cati on approval for new collaboration
agreenments between |Indian conpani es and-overseas
col  aborators, Reserve Bank wll specifically
indicate that the approval also permts t he
foreign collaborator to render technical advice to
t he
84
I ndi an conpany and separate approval need not be
sought by the former from Reserve Bank under
Section 28(1)(b) of the Act."’
The appellant’s contention that the application for
perm ssion under Section 28(1) ought to have been nade in
the prescribed form FNC5 and since admttedly no such
application was mnade by either party there was no wvalid
perm ssion approving the contract and hence by virtue of
Section 28(2) the contract was rendered void ab-initio. On

a
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pl ai n readi ng of paragraph 24A 11 it becones clear that the
intention is to introduce the single counter or w ndow
procedure to avoid duplication and hardship to the foreign
col l aborators. Once the collaboration is approved by SIA as
in the present case, and the agreenent is ‘taken on record
there is no need to obtain a separate perm ssion from the
RBI. Paragraph 9 of the CGuidelines for Industries explains
what is nmeant by the expression ‘Taking of Agreenments on
Record’ and its inport thus:

‘ The approval s given for foreign collaboration are
valid for a period of six months fromthe date of
issue. In case the ternms of collaboration approved
by Governnent are acceptable to the Indian party,
an intimation in this regard has to be sent by him
to the concerned administrative Mnistry. The
Indian party can then execute the collaboration
agreement -~ with~ the coll aborator which should be
strictly in-accordance with the ternms approved by
the Governnent. Ten copies of the collaboration
agreenment so executed all of which should be
signed by both the col laborating parties are to be
furnished to the administrative Mnistry. The
col l aboration agreenent is scrutinised by t he
admnistrative Mnistry and is found to be in
accordance with the terns specifically approved by
Government i's taken on record and an intimation is
sent to the party. A copy of 'the agreenent is then
transmtted to the Reserve Bank of ‘lIndia through
the Mnistry of Finance (Departnent’ of Econonic
Affairs) on the basis of which remttances to the
foreign coll aborator are authori sed by the Reserve
Bank of India. Representations against the terns
and conditions of collaboration approved. by the
CGover nirent are sent by the SIA to t he
adm nistrative Mnistry/Departnent concerned wth
the item of manufacture who will continue to dea
with such representations and take appropriate
action.’’
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It wll be seen fromthe above that after the agreement is
taken on record a copy thereof has to be sent to the RBI to
enabl e it to authorise remttances to t he foreign
coll aborator. 1In the present case the appellant had ~“sought
the SIA approval which was granted on 18th June, 1984
subject to the ternms and conditions set out-in the |etter of
approval. It was only thereafter that the —agreenent was
executed on 25th Septenber, 1984. The appell ant then sent a
copy of the agreenent to the Government of India by the
letter of 5th Cctober, 1984 which was duly exam ned in the
light of the ternms and conditions on which the approval was
granted under the letter of 18th June, 1984 and certain
di screpancies were conmunicated to the appellant by he
Mnistry of Industry, Departnment of Heavy Industry,  which
necessitated the execution of the supplementary agreenent of
29th Decenber, 1984. It was only thereafter that the
said departnment by the letter of 15 January 1985 i nforned
the appellant that the collaboration agreement and the
suppl enentary agreement ‘have been taken on record’ . This
was then forwarded to the RBI which the bank received on
21st January, 1985. W have already indicated earlier how
the matter was processed by the RBI before the remttance of
the first instalnment of the fees of U S. $ 59,640 could take
place after the income-tax was duly recovered at source

Paragraph 7 of the RBI's affidavit dated 18th Septenber,
1990 extracted earlier and the details of the action taken
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by the RBI as disclosed in the further affidavit of 24th
January, 1991 leave no doubt that the remttance was
permtted only after the RBI was satisfied that all the
terms and conditions were duly satisfied. To place the
matter beyond the pale of doubt, the further affidavit field
on behalf of the RBI carries the follow ng statenent.
‘*As per the practice of the RBI, the permssion
under para 24A. 11, that is, grant of sanction
under Section 28(1)(b) as well as perm ssion under
Section 9 for allowing remittances are generally
aut horised by the Assistant Controller.’’
This statenent places the question regarding the grant of
perm ssi on under Section 28(1) beyond doubt. The affidavits
file on behalf of the RBI show that the RBI's approva
‘remained to be comunicated’ to the appellant conpany.
Failure to discharge the ministerial duty cannot obliterate
the consci ous deci sion taken by the RBlI after application of
m nd.

But counsel for the appellant stressed that the facts
placed ~on “record clearly reveal that no application for
perm ssion__under Section 28(1) was nade in the prescribed
FNC5 as contenpl at ed by paragraph
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25A. 2 of the manual . It i's indeed true that the record does
not disclose naking of ‘an application in the said prescribed
form by either party to the agreenent. Counsel, therefore,
submitted that once it is found that no application for
perm ssion was ever nade in the prescribed form the
provi sions of sub-section (2) and (3) of Section 47 of FERA
cannot save the agreenent declared void by the statute
itself. He further submtted that the case was governed by
paragraph 25A.2 and not 24A 11 and hence nmaking of an
application in the prescribed FNC5 formwas inperative and
failure to do so raised a clear inference that the RBI had
not granted perm ssion under Section 28(1) since it had
never been approached for such perm ssion. he enphasised
that the prescribed formfor SIA ‘‘approval’ under paragraph
24A. 11 is not the same as FNC5 and hence the admi nistrative
direction in the said paragraph that ‘it wll not be
necessary for the foreign collaborators to seek Reserve Bank
perm ssion under this section separately’ cannot override
the statutory requirement of Section 28(1l).  The statutory
duty cast on the RBI by Section 28(1) cannot be abdicated by
the RBI by the deemng clause contained in paragraph
24A.11(i) extracted earlier. To buttress. the submission
counsel invited our attention to two cases, viz., (i)Ms.
Dhanraj mal Gobi ndramv. Ms. Shanji Kalidas & Co., (1961) 3
SCR 1020 and (ii) LIC of India v. Escorts Ltd. & O's. [1986]
1 SCC 264 at 318 (Para 69) wherein this Court  held  that
paragraph 24A. | was nerely an explanatory statenent of
guideline for the benefit of the authorised dealers-and was
neither a statutory direction nor a mandatory instruction
On the other hand counsel for the respondent argued that the
RBI's action in regard to grant of perm ssion under Section
28(1) being essentially admnistrative=see Shri Sitaram
Sugar Co. Ltd. & Anr. v. U P.State Sugar Corporation Ltd. &
anr. [1990] 3 SCC 223 at page 246-247 it is enough to show
that the RBI had granted the pernission no matter whether it
had followed the procedure of paragraph 24A. 11(i) or 25A.2
of the manual. We think there is considerable force in this
contention for the sinple reason that we are concerned wth
the factum of perm ssion and not the procedure foll owed by
the RBI for granting the sanme. The prescription of the form
is nerely to aid the RBI to process the application for
perm ssion. Enphasis nmust be |laid on substances and not on
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nere form I|f there has been substantial conpliance, as in
this case, the nmere lapse on the part of the RBI in failing
to comunicate its decision should make no difference.
Paragraph 25A.2 is not in derogation of paragraph 24A 11(i)
nor does it dilute th requirement of Section 28(1). In any
case the facts of the present case clearly reveal that the
RBI had applied its mnd to the question of grant of
perm ssion and had only thereafter pernitted remttance of
the first instalnment of the fees payable
87

to the foreign collaborator. Merely because application for
such perm ssion was not made in FNC5 form cannot cloud the
fact that the decision to grant the perm ssion was actually
taken but the mnisterial function of communicating the sane
remai ned to be done by oversight. This |lapse cannot erase
the decision already taken. W are, therefore, of the
opi nion that the RBI had granted the perm ssion contenpl ated
by Section 28(1) and hence the agreenent cannot be voi ded by
virtue of Section 28(2) of FERA. It is not the case of RB
that it at any tinme had second thoughts about its action. It
never contenplated withdrawal of the perm ssion at any point
for time thereafter. Once the decision to grant t he
perm ssion is taken, whether through the course charted by
par agraph 24A. 11(i) or 25A. 2, that decision stands unless
rescinded and the authorities are bound to act in aid
t her eof .

In the viewthat we take it is unnecessary to examn ne
the question whether clause 12.1 of ~ the agreenent would
stand or perish if the agreenent is rendered  void under
Section 28(2) for failure to secure perm ssion under Section
28(1). Since we have cone to the conclusion that  the RB
perm ssion was in fact secured under ~Section 28(1l), the
second question recedes in the background.” W, therefore,
need not exami ne the sane.

Before we part we are constrained to observe that we
were pained at the attitude of " the appellant ' conpany
attenpting to thwart a valid agreenent, part perforned by
the paynent of the first instalnment, on hypertechnica
grounds, an attitude which would scare away collaborators
and tarnish the image and credibility of our - entrepreneurs
abroad. We do hope the appellant conmpany will honour its
obligations wunder the agreenent and settle its differences
with the respondent across the table in a business-like
manner rather than litigate.

For the aforesaid reasons we disniss this appeal with
cost. Cost quantified at Rs.5000.

N. P. V. Appeal di sm ssed
88




