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The respondent . was holding the post of Assistant
Director Gade | in the Directorate General of supplies and
Di sposals with effect from 27.12.1967. He was sent on
deputation to the Mnistry of External Affairs as Director
(Shi pping) and was posted at the post of Hi gh Comm ssion of
India in London from 18.7.1975 for a period of three years.
The period of his deputation expired on 18.7.1978. Thereupon
he was informed on 24.7.1978 by the Counsellor (Political &
Adm. ), H gh Comm ssion of India, London to make preparation
for his departure to New Del hi were he was being transferred
with inmmediate effect. The respondent nade representation
against his transfer. However, his representations were
rejected and he was inforned that the Mnistry of Externa
Affairs had decided that he should relinqui sh charge of his
of fice on 15.2.1978. The respondent gave various excuses for
not handing over charge. He said that he was suffering from
a Slip-disc. Then he said that his wife was not well.
Utimately, he also asked for leave. On ~27.12.1978, the

respondent was infornmed that he will be 'deened to have
relinqui shed charges on the evening of 7.12.1978, The
respondent , however purported to go on nedical |eave. He

reported for duty at the H gh Comm ssion of India in London
on 7.2.1979 but he was not allowed to join. Thereafter the
respondent applied for grant of excuse India | eave for two
nonths with effect from9.2.1979.

By order dated 14.2.1979 the applicant was relieved of
his duties as Director (Shipping) in the H gh Conmission
with effect from7.12.1978 and the period of his | eave was
regul arised. He was also infornmed that his request for ex-
India |eave for two nont hs had been rejected. The
respondent, however, did not return to Delhi nor did he join
duty.

Under a nmenmorandum dated 9 the of June 1981 the
Presi dent proposed to hold an inquiry against the respondent
under Rule 14 of the Central Civil Service (Cassification
Control & Appeal ) Rules, 1965. A statenent of inputation of
m sconduct was annexed to the menorandum and the respondent
was directed to submit a witten statenment of his defence
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and state wheather he desired to be heard in person. The
article of charges were to the followi ng effect: -
" The said Shri B. Dev whois a
per manent Assistant Director (G.
) in DGS&D, and is officiating as
Dy. Director from 27.12.1967
onwards, commtted grave m sconduct
by renmi ni ng absent from duty
unaut horisedly w.e. from 10.2.1979
to dat e and by conti nuously
di sobeying the Governnent orders
issued to himfor joining duty. H s
conti nued unaut hori sed absence from
duty for such a long tine and
di sobeyi ng of Governnent orders
t ant anount (sic) to I ack of
devotion to duty, and to a conduct
unbecom ng of a Governnent servant.
2. Shri B. Dev has thus “violated
the ‘provision of clauses (ii) and
(iii) of Rule 3 (1) of Css
(Conduct) Rules, 1964 and rendered

hinself liable to di sci plinary

action under CSS - (CC&A) Rul es,

1965. "

A statenent of i mput ati ons of m sconduct or

m sbehavi our in support of the articles of charge was al so
annexed. These were forwarded to the H gh Conmmission at
London for service on the respondent. The First Secretary,
H gh Comm ssion of India in London was appointed.as |lnquiry
Oficer. Although the charges were served on the respondent
and the Inquiry Oficer notified to the respondent the date
of the proceeding against the respondent,” he chose not to
appear before the Inquiry Oficer despite several remnders.
Utimtely an ex parte hearing was held on 4.1.1983. The
Inquiry OFficer submitted his report dated 18.1.1983 hol di ng
that the charge franed against the respondent of having
conmtted a grave msconduct by remaining absent from duty
unauthorisedly with effect from 10.2.1979 till 30.11.1981

the date on which he was to superannuate from governnent
service, and thereby violating clauses (ii) and (iii)  of
Rule 3(1) of CCS (Conduct) Riles, 1964, had been proved. The
enquiry officer observed that the conduct of the respondent
was delibrate and there was no mitigating circunstances in
his favour. The respondent had used his tenureat the High
Commi ssion for cenabling hinmself to stay permanently in
Engl and. He had purchased a house in London alnost at the
begi nning of his tenure there and his notive for overstaying
was clear; and in the circunstances exenplary puni shnment was
call ed for.

In the neanwhile, since the respondent would have
retired with effect from 30.11.1981 the enquiry which was
instituted against himunder Rule 14 of the CCS (Conduct)
Rul es, 1965 was deened to be under CCS Pension Rul es, 1972
as per the Departnment of Supply, order No. 9 (706)/79-Vig.
Dated 30th of Novenber 1981. The Covernment of India,
Depart ment of Supply thereafter considered the report of the
Inquiry OFficer along with the note of the Inquiry Oficer
setting out the several notices sent by himrequesting the
respondent to remain present at the enquiry. By its
menor andum dated 8th of February, 1984, after taking into
consideration the record of the enquiry and the facts and
circunstances of the case, it came to the conclusion
provisionally that the penalty of wthholding of ful
pensi onary benefit permanently nmay be inposed on the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 6

respondent. Hence the respondent was thereby given an
opportunity to nmake a representation, if he so desired,
agai nst the penalty proposed above. It was stated in the

menorandum that such a representation should reach the
undersigned within one nonth fromthe date of receipt of the
meno. The respondent sent a representation.

The Union Public Service Conmission by its letter dated
30.11.1984 addressed to the Secretary to the Governnent of
I ndi a, Departnent of Supply, considered in detail the charge
agai nst the respondent, the report of the Inquiry Oficer,
the representations made by t he r espondent agai nst
puni shment and by its detailed order of that date conveyed
to the President that the Commi ssion considered that the
ends of justice would be net if the full pensionary benefits
ot herwi se adni ssible to the respondent are wi t hhel d
permmanently and they advised  accordingly. Thereupon by an
order fated 18th of Decenber, 1984 the President having
regard to the full facts and circunstances of the case,
ordered that the full pensi onary benefits ot herw se
admi ssi bl'e to the respondent be w thheld pernanently.

These orders were challenged by the respondent before
the Central Administrative Tribunal. By its inpugned order
the Tribunal has allowed the application of the respondent.
it held that no finding was recorded in the departmenta
enquiry that grave and serious nmisconduct, as envisaged in
Rul e 9, has been committed by the respondent. Therefore, no
action could be taken wunder Rule 9 of the CCS (Pension)
Rule. It also held that no allegation of the sort contained
in Rule 8(5) explanation (b) had been |evelled against the
respondent and the msconduct attributed to himwas only
contravention of Rule 3(1) (ii) and (iii) ~of the CCS
(Conduct) Rules, 1984. Therefore, action could not be taken
under Rule 9. t he appel | ants have come in appeal fromthe
order of the Tribunal

The enquiry against the respondent was initiated while
he was in service. He was charged under Rule 3(i) (ii) and
(iii) of the CCS (Conduct) Rules. The Rules/ are as
foll ows: -

"Rule 3. Genera

(1) Every Governnent servant shal

at all tines-

(i) maintain absolute integrity;

(ii) maintain devotion to duty; and

(iii) do not hi ng whi ch is
unbecomni ng of a Governnent servant.
(2) e "

It would not be correct to say that a ~Governnent
servant who is charged with not maintaining devotion to duty
or with conduct unbecom ng of a Governnent servant cannot be
held guilty of grave m sconduct. The gravity of the
m sconduct woul d depend upon the nature of the conduct. The
Tribunal has wongly held that because the enquiry was
initiated under Rule 3(i) (ii) and (iii) of CCS Conduct
Rul es, the respondent <cannot be held guilty of grave
m sconduct .

The enquiry was continued under Rule 9 of the CCS
(Pension) Rules after the date of superannuation of the
respondent . The Tribunal is of the view that "grave
m sconduct” as defend in Rule 8(5) explanation (b) (sic) of
the CCS (Pension) Rules has not been conmtted. Hence no
action for grave m sconduct can be taken under Rule 9. Now,
under Rule 8 pension is subject to future good conduct.
Under sub-rule (3) of Rule 8 if the authority considers that
the pensioner is prima facie guilty of grave misconduct, it
shal |, before passing an order, serve upon the pensioner
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notice as specified therein, take into consideration the
representation, if any, submtted by the pensioner; and
under sub-clause (4), where the authority conpetent to pass

an order is the President, the Union Public Service
Conmi ssion shall be consulted before the order is passed.
Sub-rule (5) referred to by the Tribunal does not appear to
be relevant in the present case. It deals with appeals from

orders passed by an authority other than the President.
Under the explanation (b) to Rule 8, the expression 'grave
m sconduct’ is defined "to include the conmmunication of
di scl osure of any secret official code or password or any
sketch, plan, nodel, article, note, docunent or informtion

such as is nmentioned in Section 5 of the Oficial Secrets

Act, 1923........ " The explanation clearly extends grave
m sconduct to cover comunication of any official secrets.
it is not an exhaustive definition. The Tribunal is not

right in concluding that the only kind of m sconduct which
shoul d be held to be grave m sconduct is comunication etc.
of an official secret. There' can be many kinds of grave
m sconduct. The expl anation does not confine grave
m sconduct to only the type of m sconduct described there.

The relevant Rule - in the present case is Rule 9.
Learned counsel for the respondent contended before us that
Rule 9 can be invoked only if the Governnent servant has
caused any pecuni ary | oss to the Government. Thi s
contention is also unsustainable. Rule 9 as it was stood at
the relevant tinme was as follows:

"Rule 9: Right of President to

wi t hhold or wi-t hdrawn pension: -

The President reserves to hinself

the ri ght to wi t hhol di ng or

withdrawing a pensi on or part

t her eof, whet her permanently or

for a specified period and or

ordering recovery from a pensi on of

the whole or part of any pecuniary

| oss caused to the Governnent if,

in any departnental or judicia

proceedi ngs, the pensioner is found

guilty of grave m sconduct or

negl i gence during the period of his

service, including service rendered

upon re-enpl oynent after retirenent

provi ded that the Union Public

Servi ce Commi ssi on shal | be
consul ted before orders are
passed. "

Rule 3(1)(o) defines "pension" as including gratuity
except when the term "pension" is used in contradiction to
"gratuity".

Rule 9 gives to the President the right- of (1)
wi thholding or wi thdrawing a pension or part thereof (2)
either permanently or for a specified period and (3)
ordering recovery froma pension of the whole or part of any
pecuniary |oss caused to the Governnent. This power can be

exercised if, in any departnental or judicial proceedings,
the pensioner is found guilty of grave msconduct or
negl i gence during the period of his service. The power

therefore, can be exercised in all cases where the pensioner
is found guilty of grave m sconduct or negligence during the

period of his service. One of the powers of the President
is to recover from pension, in a case where any pecuniary
loss is caused to the CGovernment, that | oss. This is an

i ndependent power in addition to the power of wthdraw ng or
wi t hhol di ng pensi on. The contention of the respondent,
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therefore, that Rule 9 cannot be invoked even in cases of
grave msconduct unless pecuniary loss is caused to the
Gover nment, i s unsustai nabl e.

The Tri bunal has held that no charge of grave
m sconduct was franed or found proved agai nst t he
respondent . This is clearly incorrect looking to the
express |language of the charge as franmed and the enquiry
report. The charge as framed expressly charged the

respondent with having conmitted grave nmisconduct by
remai ni ng absent fromduty wthout authorisation and by
continuing to disobey Government orders issued to himfor
joining duty. he was charged with | ack of devotion to duty
and of conduct unbecom ng a Governnent servant, and this was
violative of the provisions of Rule 3(1) sub-clause (ii) and
(iii) of CCS (Conduct) Rules. The finding also is that this
charge of grave m sconduct has been proved in the enquiry
report. The conduct, therefore, of the respondent falls
under Rule 9 and the order of the President dated 18th of
Decenber, 1984 cannot be faulted.

Qur ‘attention is drawnto a decision of this Court in
D.V. Kapoor V. Union of Indiaand Os. (AIR 1990 SC 1923).
In that case also disciplinary proceedings were initiated
agai nst the GCovernment servant under Rule 3(ii)(iii) of the
CCS (Conduct) Rules and were later continued under Rule 9 of
the CCS (Pension)/ Rules, 1972. The charge against the
appel l ant there was that he absented  hinself from duty
wi thout any authorisation and despite his -being asked to
join duty he renmai ned absent. The Inquiry O ficer, however,
held that his absenting hinself from duty could not be
terned as entirely wilful because he coul d not nove due to
terned as entirely wilful because he could not nove due to

his wife’'s illness. The Inquiry Oficer reconmended that
t he case of t he appel | ant shoul d be consi der ed
synpat hetical ly. The recomendation and finding @of the

Inquiry OFficer were accepted by the President. However, it
was decided to withhold full gratuity and paynent of pension
in consultation wth the Union Public Service Comm ssion
In these circunstances, this Court held that there was no
finding that the appellant had conmitted grave mi'sconduct as
charged and that the exercise of power under Rule 9 was not
war r ant ed.

The present case, though prinma facie simlar to the
above case, contains sone vital differences. No legitimte
reason has been found for the respondent absenting hinself
or refusing to join at Delhi. The Inquiry Oficer has cone
to a conclusion that the respondent wlfully disobeyed
CGovernment orders and only gave untenable excuses first,
regarding his illness, and thereafter his wife’s illness in
order not to join duty. It is also found that the conduct
was preneditated and the respondent had al ready purchased a
house at London at the beginning of his tenure indicating
that he had no intention at any tinme of returning to Del hi
In the present case the Inquiry Oficer has in. these
circunstances, cone to a finding holding the respondent
guilty of grave mi sconduct. Therefore, looking to the facts
of the present case the charge of grave m sconduct has been
correctly held to be proved and, therefore, the order of
18t h of Decenber, 1984 cannot be faulted.

The order of 17.6.1987 1is an order by the President

rejecting the revision petition of the respondent. Bot h
these orders are, in the prem ses, upheld. The i npugned
order of the Tribunal 1is set aside and the original wit

petition filed by the respondent in the Delhi H gh Court
which was subsequent |y transferred to the Centra
Administrative Tribunal at New Del hi is dismssed
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The appeal is accordingly allowed. There will,
however, be no order as to costs.




