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ACT:

Enpl oyee in | abour l'aw, concept of-Wether includes a person
hired by an independent |abour contractor for <creating
vinculum juris.

HEADNOTE:

The petitioner a factory owner, nanufacturing ropes had
entered into agreements with internmediate contractors who
had hired the respondent union’s workmen. In an industria
dispute raised by the respondent union the petitioner
contended that no direct enployer-enployee vinculum juris
exi sted between himand the worknmen.” However, the Tribuna
gave an award in favour of the worknen which was affirnmed by
both the single Judge as well as a Division Bench of the
Keral a Hi gh Court.

Di smissing the special |eave the Court,

HELD : 1. \Where a worker or a group of workers 1abour to
produce goods or services and these goods or services are
for the business of another, that other is in fact the

enpl oyer. He has economic control over the workers’ sub-
sistence, skill, and continued enploynent. - If he, for any
reason, chokes off the worker is, virtually, laid off. The

presence of intermediate contractors with whom alone the
wor kers have i mmediate or direct relationship ex-contractu
is of no consequence when, on lifting the veil or looking
;it  the conspectus of factors governing enploynent,” Courts
di scern the naked truth, though draped in different  perfect
paper arrangenent, that the real enployer is the nanagenent,
not the i mediate contractor. [1075 C D

If the livelihood of the workmen substantialy depends  on
| abour rendered to produce goods and services for the
benefit and satisfaction of an enterprise, the absence of
di rect rel ati onship or t he presence of dubi ous
internediaries or the nake-believe trappings of detachnent
from the Management cannot snap the real-life bond. The
story may vary but the inference defies ingenuity. The
liability cannot be shaken off. O course, if there is
total dissociation in fact between the di sowning nanagenent
and the aggrieved worknen, the enploynent is, in substance
and in real-life terms, by another. The Managenent’s
adventitious connections cannot ripen into real enploynent.
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[1075 E-F-Q

2. The source and strength of the industrial branch of Third
World Jurisprudence is social justice proclainmed in the
Preanble to the Constitution. The Court nust be astute to
avoid the mschief and achi eve the purpose of the law and
not be misled by the maya of | egal appearance when nyriad
devi ces are resorted to when | abour | egi sl ation
casts’welfare obligations on the real enployer based on
Articles 38, 39, 42, 43 and 43A of the Constitution. The
contention of the_ petitioner as to the non-existence of the
vinculum juris between the respondent and hinself is if at
all inmpeccable only in laissez faire economics red in tooth
and claw and under the Contract Act rooted in English
conmon | aw as the hunan gap of a century yawns between this
strict doctrine and the industrial Jurisprudence of today.
[1074. GH, 1075 -D-E

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI.ON : Speci al Leave petition (G vil)
No. 1853 of 1978.

From the Judgment and Order dated 30-6-1977 of the Kerala
High Court in Wit Appeal No. 142/77.

1074

N. Sudhakaran for the Petitioner

The Order of the Court was delivered by

KRI SHNA | YER, J.-The petitioner before us in ‘this specia
| eave petition is a factory owner manufacturing ropes. A
nunber of workmen were engaged to make ropes - fromwthin the
factory, but those worknen, according to the petitioner
were hired by contractors who had executed agreenments with
the petitioner to get such,, work done. Therefore, the
petitioner contended that the workmen were not his | worknen
but the contractors’ workmen.  The industrial award, made on
a reference by the State CGovernnment, was attacked on this
earned single Judge of the High Court, in 'an

el aborate judgrment, rightly held that the petitioner was the
enployer and the nmenbers of the respondent-Union were
enpl oyees under the, petitioner. A division Bench upheld
this stand and the petitioner has sought special leave from
this Court.

It is not in dispute that 29 worknen were denied enploynent
which led to the reference. It is not in dispute that the
work done by these worknen was an integral part of the
i ndustry concerned; that the raw material was supplied by
the Managenent; that the factory prenises belonged to the
Management; that the equi pnent used also belonged to. the
Managenent and that the finished product was taken by the
Managenent for its own trade. The workmen were  broadly
under the control of the Managenment and defective -articles
were directed to be rectified by the Managenment. Thi's con-
catenation of circunstances is conclusive of the question
Neverthel ess, this issue is being raised tinme and agai n —and
so we proceed to pass a speaking order. We should have
thought that even cases where this inpressive array of
factors were not present, would have persuaded an industria
court to the conclusion that the economic reality was
enpl oyer-enpl oyee relationship and, therefore, the in-
dustrial |aw was conpul sively applicable. Even so, let us
| ook at the issue afresh.

Who is an enployee, in Labour Law? That is the short, die-
hard question raised here but covered by this Court’s
earlier decisions. Like the Hi gh Court, we give short shift
to the contention that the petitioner had entered into

round.

The |
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agreenments with internediate contractors who bad hired the
respondent-Union’s workmen and so no direct enpl oyer -
enpl oyee vinculumjuris existed between the petitioner and
t he wor knen.

This argunent is inpeccable in |laissez faire economcs ’'red
in tooth and claw and under the Contract Act rooted in
English Common Law. But the human gap of a century yawns
between this strict doctrine and industrial jurisprudence.
The source and strength of the industrial branch of Third
World Jurisprudence is social justice proclaimed in the
Preamble to the Constitution. This Court in Ganesh Beedi’s
case 1974 (1)LLJ 367 has raised on British and Anmerican
rulings to hold that nmere contracts are not decisive and the
conpl ex of

1075

consi derations relevant to the relationship is different.
Indian Justice, beyond Atlantic liberalism has a rule of
l aw which runs to theaid of therule of life. And Ilife, in
conditions of poverty aplenty, is livelihood and 1livelihood
is work with wages. Raw societal realities, not fine-spun
| egal niceties, not conpetitive market econom cs but conpl ex
protective principles, shape the |law when the weaker,
wor ki ng class sector needs succour for livelihood through
| abour. The conceptual confusion between the classical |aw
of contracts and/'the special branch of law sensitive to
exploitative situations accounts for the subnission that the
Hi gh Court is in error in its ~holding against t he
petitioner.

The true test may, with brevity, be indicated once again.
VWere a worker or group of workers |abours to produce goods
or services and these goods or services are for the business

of another, that other is, in fact, the enployer. He has
econom ¢ control over the workers' subsistence, skill, and
continued enploynent. |If he, for any reason, chokes off,
the worker is, wvirtually, laid off. The presence of

internediate contractors with whomal one the workers have
imediate or direct relationship ex contractu is of no
consequence when, on lifting the veil or looking at the
conspectus of factors governing enploynent, we discern the
naked truth, though draped in different -perfect paper
arrangenent, that the real enployer is the Managenent, not
the imediate contractor. Mriad devices, —half-hidden in
fold after fold of |egal form depending on the degree of
conceal nent needed, the type of industry, the | oca
conditions and the like, may be resorted ~to when _|abour
| egi sl ation casts wel fare obligations on the real enployer,
based on Articles 38, 39, 42, 43 and 43-A of t he
Consti tution. The court nust be astute to avoid mschief
and achi eve the purpose of the Iaw and not be misled by the
maya of | egal appearances.

If the livelihood of the workmen substantially depends on
| abour rendered to produce goods and services for the
benefits and satisfaction of an enterprise, the absence of

direct rel ati onship or the presence of dubi ous
internediaries or the nake-believe trappings of detachnent
from the Managenent cannot snap the real-life bond. The

story may vary but the inference defies ingenuity. The |ia-
bility cannot be shaken off.

O course, if there is total dissociation in fact between
the disowning nanagenment and the aggrieved workmen, the
enployment is, in substance and in real-life terns, by
anot her . The Managenent’'s adventitious connections cannot
ripen into real enploynent.

Here, on the facts, the conclusion is correct and | eave mnust
be refused.
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S.R
Petition di snm ssed.
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