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CASE NO. :
Appeal (civil) 3288 of 2000

PETI TI ONER
MONARCH | NFRASTRUCTURE (P) LTD.

RESPONDENT:
COW SSI ONER ULHASNAGAR MUNI Cl PAL CORPCRATI ON AND CORS

DATE OF JUDGVENT: 08/05/2000

BENCH
S. RAJENDRA BABU & S. N. PHUKAN

JUDGVENT:
JUDGVENT

2000 (3) SCR 1159
The Judgrment of the Court was delivered by
RAJENDRA BABU, J. Leave granted in all the three sets of petitions.

U hasnagar Muni ci pal” Corporation i ssued a Notice inviting tender for
appoi nt nent of agents for collection of Octroi subject to the terns and
conditions set forth therein fixing 4 p.m_on March 23, 2000 to be the tune
of submi ssion of the tender and fixing 5 p.m on the sane day for opening
of the tenders. On March 21, 2000 Ms. MIleniumInfrastructure (P) Ltd.
filed a wit petition No. 1456 of 2000 in the Hi gh Court at Mnba
chal | engi ng the inposition of two conditions contained in Cl auses 6(a) and
6(b) of the Tender Booklet as unconstitutional and seeking deletion of
these two conditions as pre-requisite for its participation in the tender
On March 21, 2000, a Division Bench of the H gh Court and having heard the

parties adjourned the matter till March 24, 2000 at 11 a.m by making it
clear that there shall be nointerimrelief except that the U hasnagar
Muni ci pal Corpo-ration shall not issue work order till further orders.

However, on March 23, 2000 Ms. MlleniumlInfrastructure (P) Ltd. wthdrew
the aforesaid wit petition. Five persons tendered 'their docunents and
papers and they are Ms. Konark Infrastructure (P) Ltd., appellant in G vi
Appeal arising out of S.L.P. (C No. 6717-18 of 2000, Ms. Monarch
Infrastructure (P) Ltd., appellant in Cvil Appeal arising out of 6298 of
2000 and respondent No. 3, Ms. Jai Krishna Infrastructure (P) Ltd.,
respondent No. 4, Ms. Oriental Veneers (P) Ltd. respondent No. 5, Ms.
Sanpl e Infrastructure, respondent No. 6 in the Appeal filed by Ms. Konark
Infrastructure (P) Ltd. The Commi ssioner of-the U hasnagar Mini cipa

Cor poration, however, intimated the tenderers that as the Hi gh Court was
seized of a wit petition he did not propose to open the tenders unti
further orders fromthe H gh Court on March 24, 2000. However, he sought
for information of the nunbers of the tenders filed and the tenderers
qual i fying and not qualifying conditions C auses 6(a) and 6(b) of the
Tender Booklet. On March 24, 2000 the tenders were opened and an obj ection
was raised that Ms. Mnarch Infrastructure (P) Ltd. did not fulfil the
conditions either under C ause 6(a) or Clause 6(b) in spite of which, it is
stated, the Conm ssioner insisted on opening the sane. The Conm s-sioner
inforned the parties that C ause 6(a) had been waived of by reason of the
order made by the Government in exercise of its powers under Section 451 of
the Muni ci pal Corporation Act, 1949. The Conmi ssioner allowed Ms. Monarch
Infrastructure (P) Ltd. to furnish a certificate as to C ause 6(b) by a
Chartered Accountant as to its networth which discloses Rs. 4.5 crores
approxi mately. The Comm ssi oner proceeded to finalise the tenders on the
basis that Cl ause 6(a) had stood waived or deleted in view of the order of
the CGovernment issued under Section 451 of the Minicipal Corporation Act
and awarded the contract in favour of Ms. Mpnarch Infrastructure (P) Ltd.
The appellant Ms. Konark Infrastructure (P) Ltd. filed a wit petition
chal l engi ng the award of contract to Ms. Mnarch Infrastructure (P) Ltd.
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on various grounds.

The High Court allowed the wit petition filed by Ms. Konark Infra-
structure (P) Ltd. and held that the deletion of clause 6(a) of the Tender
Bookl et took place after offers were received on March 23, 2000 and the

of fers had been received on the basis of clause 6(a) and C ause 6(b) which
woul d define the conditions of eligibility. Therefore, the H gh Court held
that the Municipal Corporation had acted arbitrarily in considering the bid
of Ms. Mnarch Infrastructure (P) Ltd. which did not fulfil the
eligibility conditions on the |ast date which was prescribed tor the

subm ssion of the tenders. Therefore, the High Court took the view that
once a decision was taken to delete the application of C ause 6(a) and

of fers which were received on March 23, 2000 bei ng made on the basis of

exi stence of Clause 6(a), fairness and equal treatnent required that the
process should be carried out afresh to determi ne whether better or higher
of fers woul d be received upon the deletion of the same and that evidently
havi ng not been done, a restricted application of the nodified tender
conditions to only the existing bidders, the Minicipal Corporation had been
deprived of the opportunity which it could have had of obtaining higher or
better bids. On that basis, the H gh Court allowed the wit petition
However, it was noticed that by reason of the deletion of Cause 6(a) of
the Tender Booklet a wi der net was avail able and, therefore, the Minicipa
Cor poration should have the benefit of as wide a field as should be
reasonably possible. In that view of the matter, it did not direct the
Muni ci pal Corporation to accept the higher bid of Ms. Konark
Infrastructure (P) Ltd. and thereby while quashing the award of contract in
favour of Ms. Mmnarch Infrastructure (P) Ltd. made it clear that the
Muni ci pal Corporation would be at liberty to invite a fresh tender for the
pur pose of awarding the contract for collection of octroi on terns and
condi tions whi ch woul d be prescribed by the MNunicipal Corporation. Further
it was made clear that the aforesaid process should be conpleted within a
peri od of four weeks and sone interimarrangenent for collection of octro
shal | be nade subject to certain conditions.

This order made by the Hi gh Court is called in question by the appellants.
On April 17, 2000 when this matter canme up for consideration before this
Court, we made an order while issuing notice to all 'the parties to continue
the interimarrangenent subject to certain nodifications and to take steps
for calling tenders as directed by the H gh Court but shall not finalise
until further orders.

Shri Shanti Bhushan, the | earned senior counsel, and Dr. Rajiv Dhawan

| ear ned seni or counsel, appearing for Ms. Konark Infrastructure (P) Ltd.
submitted that (i) that the order of the Governnent under Section 451 of
the Municipal Corporation Act deleting O ause 6(a) of the Tender Booklet is
ultra vires said section as it does not fall withinits scope; /(ii) the
certificate filed by Ms. Mnarch Infrastructure (P) Ltd. issued by Mahesh
Makhija & Co., Chartered Accountant on March 24, 2000 conputed the networth
on the basis of equity capital/preference capital/share application

noney/ deposit fromdirectors Iying with the conmpany as cheques on hand

i nasmuch as net worth can only be ascertained with reference to equity and
undi stributed profits. Sequence of events indicated nal afi des on the part
of the Conmm ssioner of the Minicipal Corporation in allowing Ms. Mbnarch
Infrastructure (P) Ltd. to participate in the tender process in spite of
the non-fulfilment of conditions prescribed in dause 6(a) and C ause 6(b)
of the Tender Notice. Thus the sanctity of the tender process was affected.

It is now brought to our notice by Shri Harish Salve, |earned Solicitor
CGeneral appearing for the Minicipal Corporation, that after the interim
order was made by us three persons offered valid bids and details are
hereinafter set forth as under

Nane ad (12 Months) Rupees New (11 Months) New Proportionate for 12
Mont hs
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Reserve Price 36, 33, 30, 000 34. 00. 00. 000

Monarch Infra. Pvt. Ltd. 40, 41, 40, 500 40, 81. 50. 000
44,52. 54, 545

Konark Infra. Pvt. Ltd. 38, 16, 22,221 35, 31, 21, 111 38, 52, 23, 030
Jai Krishna Infra. 38,11,11,111 37,51, 00, 000 40, 92, 00, 000

It is also stated that Ranthand Mahadeo Rao al so offered a bid for a sura
of Rs. 41,51, 00,000, details of which we will advert to a little later, and
it is indicated that he is willing to raise it to Rs. 42 crores.

The question that arises for consideration in these cases are (i) whether
the High Court is justified in setting aside the award of contract in
favour of Ms. Monarch Infrastructure (P) Ltd.; (ii) whether the direction
for fresh process of tender instead of awarding the contract in favour of
M's. Konark Infrastructure (P) Ltd. is justified in the facts and

ci rcunst ances of the case, and (iii) the effect of the steps taken now by
the Municipal Corporation to-call for fresh tenders.

Shri Shanti Bhushan and Dr. Rajiv Dhawan, for the appellant, pointed out
that the sanctity of the tender process nust be maintai ned and principles
inrelation to award of contact should be settled instead of merely making
an order which is expedient in the circunstances of the case. Both of them
submitted that in the new tender process C auses 6(a) and 6(b) have been

al together deleted which is only to favour M's. Mnarch Infrastructure (P)
Ltd. and, therefore, we should not encourage such activity in these
matters. There have been several decisions rendered by this Court on the
guestion of tender process, the award of contract and evol ved severa
principles in regard to the same. Utimtely what prevails with the courts
in these matters is that while public interest is paranount there should be
no arbitrariness in the mtter of award of contract and all participants in
the tender process should be treated alike. W may sumup the |ega

position thus :

(i) The Governnent is free to enter into any contract with citizens but the
court may interfere where it acts arbitrarily or contrary to public
i nterest;

(ii) The Governnent cannot arbitrarily choose any person it |ikes for
entering into such a relationship or to discrimnate between persons
simlarly situate:

(iii) It is open to the Governnent to reject even the highest bid at a
tender where such rejection is not arbitrary or unreasonable or such
rejection is in public interest for valid and good reasons.

Broadly stated, the courts would not interfere with the matter of

adm ni strative action or changes nade therein unless the Governnent’s
action is arbitrary or discrimnatory or the policy adopted has no nexus
with the object it seeks to achieve or is nala fide.

If we bear thee principles in mnd, the Hgh Court is justified in setting
aside the award of contract in favour of Ms. Mpnarch Infrastructure (P)
Ltd. because it had not fulfilled the conditions relating to dause 6(a) of
the Tender Notice but the same was del eted subsequent to the | ast date of
acceptance of the tenders. If that is so, the argunments advanced on behal f
of Ms. Konark Infrastructure (P) Ltd. in regard to allegation of mala
fides of the Comm ssioner of the Minicipal Corporation in show ng specia
favour to Ms. Momnarch Infrastructure (P) Ltd. or the other contentions
raised in the High Court and reiterated before us are insignificant because
the High Court had set aside the award nmade in favour of Ms. Monarch
Infrastructure (P) Ltd. The only question therefore remaining is whether
any contract should have been awarded in favour of Ms. Konark
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Infrastructure (P) Ltd.. The H gh Court had taken the viewthat if a term
of the tender having been deleted after the players entered into the arena
it is like changing the rules of the gane after it had began and,
therefore, if the Governnent or the Minicipal Corporation was tree to alter
the conditions fresh process of tender was the only alternative
perm ssi ble. Therefore, we find that the course adopted by the H gh Court
in the circumstances is justified because by reason of deletion of a
particular condition the wider net will be perm ssible and a | arger
participation or nore attractive bids could be offered.

Now it is necessary to consider the case of Ranthand Mahadev Rao. One of
the conditions to make offer is regarding the earnest noney deposit for a
sumof Rs. 1.70 crores in the formof crossed Denand Draft/Pay O der or
Cash. Ranthand Mahadev Rao got prepared a cheque for Rs. 1.70 crores as
required fromthe bank and subnitted the tender just before the expiry of
the tinme on April 19, 2000. He further alleges that in haste and confusion
he m spl aced the Demand Draft and was in a wong inpression that a nmere
phot ocopy of the draft duly notarised will be sufficient and, therefore, he
submi tted photocopy of the Demand Draft al ong with other relevant docu-
nments. The conditions of the "Notice Inviting Tender" is that the sane
shoul d be acconpani ed by a Demand Draft/pay order or cash and in no other
form It is clear fromthe statenent nade by himas to in what nanner he
could gather an inpression that a photocopy of the Demand Draft duly
notori sed woul d be sufficient nor it could be said that it is naive to
accept a nere statement that Demand Draft for a sumof Rs. 1.70 crores
obt ai ned for the purpose of submtting the same along with the tender
docunents coul d be msplaced in the nanner suggested in the application
Therefore, the Minici-pal Corporationis justified in rejecting the tender
of fer made by Ranthand Mahadev Rao as not fulfilling the conditions of the
Tender Noti ce.

Now we will turn to the |ast question fornulated by us. The Hi gh Court had
directed the conmmencenent of new tender process subject to such terns and
condi tions, which will be prescribed by the Minicipal Corporation. New
terns and conditions have been prescribed apparently bearing in mnd the
nature of contract, which is only collection octroi as an agent and
depositing the same with the Corporation. In addition earnest noney and the
performance of bank guarantee are insisted upon; collection of octroi have
to be nmade on day to day basis and paynent nust be nmade on weekly basis
entailing, in case of default, cancellation of the contract. W cannot say
whet her these conditions are better than what were prescribed earlier for
in such matters the authority calling for tenders is the best judge. W do
not think that we should intercede to restore status quo ante the
conditions arising in clauses 6(a) and 6(b) of the Tender Booklet and bid
of fered nmuch earlier by Ms. Mnark Infrastructure (P) Ltd. should he
accepted, for it filed a wit petition, which was allowed with direction
for calling for fresh tenders. Public interest inthe present case woul d be
definitely served by reason of allow ng the tender process to be conpleted
by accepting the highest offer nade by Ms. Mnarch Infrastructure (P) Ltd.
subject toraising its bid to Rs. 42 crores matching with that of Ranthand
Mahadeo Rao, though invalid, for Rs. 41,51, 00,000 for the period of 11
nonths which he is willing to raise to Rs. 42 crores.. W are not allow ng
Ms. Konark Infrastructure (P) Ltd. or Ms. Jai Krishan Infra-structure
such an opportunity as they had made | ower bi ds.

We di spose of the appeals by uphol ding the order made by the Hi gh Court and
by giving further directions as stated above.




