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ACT:

H ndu Law of Reli gi ous Endownents:

Bonbay Public Trusts Act, 1950: ss. 2(13), 2(17) and
18-Haveli of Pushti Margi cult-A tenple-Wether public
trust-Tests to be appli ed.

Guruseva, Pradeshseva and Charanseva bhets-COferings
made at the feet of Guru-Distinct fromthose made before
deity or put in Gol ak-Wether constitute personal inconme of
Guru-Doctrine of Brahma Sanbadha.

HEADNOTE:
Shrimad Val | abhacharyaji was  the founder of Pushti
Mar gi Sanpradaya. Coswam Madhavraiji was a direct |inea

descendant of the founder. He cane over to Junagad in
Saurashtra from Anreli district of Gujarat in the year 1776
with his own deity on the invitation of the Mslim Nawab.
Impressed by his attainments the Nawab made grants of
property both for residence as also cultivation.” On the

property gifted for residential purpose Madhavraiji raised a
Haveli. It housed the deity in the ground floor and in the
first floor thereof Goswami Madhavraiji and. after himhis

descendants and nenbers of their famlies have been living
generation after generation

The Bonbay Public Trusts Act, 1950 was extended to
Saurashtra area of Gujarat State in the year 1961. The
appel lant. the w dow of WMharajshree Purshottamalji, a
i neal descendant of the founder, who had been in charge of
the managenment of the Haveli and its assets, both noveabl e
and i nmoveabl e, ever since the demise of her husband in
1955, rmmde an application to the Assistant Charity
Comm ssioner under s. 18 of the Act in Cctober, 1961
contending that the Haveli and its properties did not
constitute a public trust. The Assi st ant Charity
Conmi ssioner and the Charity Conm ssioner found that the
institution was
706
a public trust and that all the forty items of property
bel onged to the trust.

In appeal by the appellant, the H gh Court held that
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(i) the Haveli Mandir was a public trust within the neaning
of s. 2(13) read with s. 2(17) of the Act; (ii) the noveable
and i rmoveabl e properties which were thirty eight in nunber
bel onged to the trust; (iii) the appellant was the trustee
of the tenple and its properties, and the succession to the
trusteeship was by inheritance wthout the sanction of the
State, and (iv) Quruseva and Charanseva Bhets offered by the
devotees of Vallabha cult formed part of the public trust,
on the viewthat once Brahma-Sanbadha is established, the
Quru as al so every devotee in the cult loses his
i ndividuality and his very existence (apart from the
physical) nerges with the Lord.

In the appeal to this Court intervention by devotees
was permitted mainly on the ground that the H gh Court had
dealt with and relied upon religious customand practice of
the Pushti Margi cult and the treatnment given by the High
Court was wong. It was contended for the appellants that
the bhets to the Guru were offerings to himas distinct from
offerings 'to the deity and in consideration of the feature
that the Val | abha Sanpradayin @Quru enjoyed a specia
position, these offerings nust be held to be his and not
that of the deity.

Allowi ng the appeal in part and dismissing the
connect ed appeal, the Court,

N

HELD: 1. Pushti /Margi Vai shnavas follow ng the Vall abha
Cult are Hindus and the Hi ndu Law of religious endowrents is
applicable to p their havelies. 1t was, therefore, not
necessary in the instant case,  to scan their religious
phi | osophy to decide the issue: [711E]

2. The High Court was right in holding that the Havel
and the listed thirty-eight items of property constituted a
public trust wunder the Bonbay Public Trusts Act, 1950 and
that succession to trusteeship was by inheritance w thout
sanction of the State. In reaching that conclusion the Court
has scrutinised the evidence, both docunentary and oral
keeping the proper perspective in view, appropriately
utilised the five way test fornulated by this Court and the
other features relevant in determning the character of a
H ndu tenple, and taken note of the position that Goswani
Maharaj enjoyed anpng the devotees as their spiritua
leader. In a dispute of this type, a single or a few
features
707
woul d not provide the conclusive basis for the decision to
be arrived at. A The entire material has to be scanned and
the ultinmate decision has to rest on the sumtotal view
[ 715A-B; 714F-Q

Til kayat Shri Govindlalji Mharaj v. The State of
Raj asthan and others, 119641 1 SCR 561; Goswam / Shri
Mahal axmi Vahuji v. Rannchhoddas Kalidas and Ors.; [1970] 2
SCR 275; and Tagore Law Lectures on Hindu Law of Reli gi ous
and Charitable Trusts by Dr. B. K Mikherjea, refereed to.

3.1 The proceeds of the Guruseva and Pradeshseva do not
constitute part of the public trust. [716(GF

3.2 Vallabha and his descendants enjoyed a specia
position in the comunity of devotees. They have been
| eadi ng collective and congregational prayers wthin the
Haveli and acting as the religious preceptor of the
devotees. It is customary for a devotee to nake offerings at
the feet of the WMharaj when he neets himin the Haveli or
during his visits to areas comng wthinthe territoria
limts of the Haveli. [715D E]

3.3 There is a distinction between an offering nade
before the deity or put into the CGolak and that put at the
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feet of the Quru. In the earlier case, it is clearly a gift
to the deity while in the latter, in the absence of anything
nore, it would be one to the Guru, for what is laid at the
feet of the Guru is intended to be an offering to him and
not to the deity. [716E]

3.4 The doctrine of Brahma-Sanbadha is not applicable
to the instant case, for nothing has been shown fromthe
record to justify the conclusion that the Guru is only a
conduit pipe between the devotee at one end and the Lord on
the other so as to lead to an inference that whatever is
offered at the feet of the Guru belongs to the Lord. The
preceptor has his position and if he is not a conduit pipe
in the sense stated, what is laid at his feet out of
reverance by the devotee must belong to him In view thereof
the finding of the Hgh Court on this issue cannot,
therefore . be sustained . [716B-C

Comm ssi oner, “Hi ndu Rel i gi.ous Endownents, Madras v. Sri
Lakshm ndra Thirtha Swam ar of  Sri Shirur Mitt. [1954] SCR
1005, referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION. G vil. Appeal No. 3168 &
3167 of 1986
708

Fromthe Judgnent and order dated 21.9.1984 of the
Gujarat Hi gh Court in First Appeal no. 163 of 1974 and G vi
Application No. 9 of 1982.

B.K. Mehta, A B. Maniar —and Ms. |Indu-Sharma for the
Appellant in C. A No. 3168 of 1986.

P.H Parekh and P.K. Manohar for the Appellant . in C A
No. 3167 of 1986.

S.H Seth, T.U Mehta, Vinmal Dave, C D. Kakkad, A ay.
Raj eshwar Rao and M N. Shroff for the Respondents.

T.S. Krishnampborthy Ilyer. and- Mukul Mudgal for the
Intervener in C.A No. 3168 of 1986.

Anil K Nauriya and K L. Hathi for the Intervener in
C. A No. 3167 of 1986.

The Judgnent of the Court was delivered by

RANGANATH M SRA, J. These two appeal s by special |eave
assail the judgnment of the Gujarat Hi gh Court substantially
affirmng the appellate decision of the Charity Conmi ssioner
that the Pushti Margiya Mti Havali at Junagad and thirty-
eight itens of its properties constitute ~a public “trust
under the Bonmbay Public Trusts Act, 1950.

The appel | ant is t he wi dow  of Mahar aj shr
Purshottam alji who admttedly was a |ineal descendant of
Shrimad Val | abhacharyaji, the founder of the Pushti Marg
Sanpradaya. Purshottamialji passed away in 1955 and, after
him the appellant has been in charge of the management of
the Haveli and its assets both noveabl e and i mmoveable. The
Bonbay Public Trusts Act, 1950, (hereinafter referred to as
"the Act’) was extended to Saurashtra area of the Cujarat
State in the year 1961. In Cctober 1961, the appell ant made
an application to the Assistant Charity Conmi ssioner at
Raj kot under section 18 of the Act contending that the
Haveli and its properties did not constitute a public trust.
An inquiry followed to determine the character of the
institution and the Assistant Charity Comm ssioner and the
Charity Comm ssioner found that the institution was a public
trust and all the forty itens of property bel onged to that
trust. The High Court on appeal by the appellant has,
however, recorded the follow ng findings:

709
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(1) Haveli Mandir at Junagad is a public trust
within the A nmeaning of section 2(13) read with
section 2(17) of the Act.
(2) The noveabl e and i moveabl e properties
appearing in the appendices A and in the judgnent
of the Charity Conm ssioner excepting two itens of
i moveabl e property covered by Exhibits 265 and
268 belong to the trust. In the absence of any
chal | enge against exclusion of the two itens from
the purview of the trust, the same are no nore in
di sput e.
(3) The appellant is the trustee of the tenple and
its properties,  Succession to trusteeship is by
i nheritence without the sanction of the State
Gover nment .
(4) Guruseva Bhet and Charanseva Bhet offered by
the devotees of Vallabha cult form part of the
public trust.

Wil e recording these specific findings the H gh Court

has affirmed the findings of the Charity Comm ssioner on al
ot her issues.

Shrimad Val | abhacharyaji, the founder of Pushti Marg
Sanpradaya is usually referred to as Mhaprabhuji. The
I i neal descendants ~of Mahaprabhuji are  known as CGoswam
Mahar aj shr ee. Goswani Madhavraiji, a di rect I i neal

descendant of the founder of the cult was living at Chitta
nowin Ameli district of Gujarat. Sone tine in 1776 A D.
the Hindu Diwan Amarji of the Mislim Nawab of Junagad
extended invitation to Madhavraiji to come to Junagad and he
cane there wth his own deity. The Mslim Nawab was
i npressed by the attainments of Madhavraiji, made grants of
property both for residence as also cultivation, and on the
property gifted for residential purpose, Madhavraiji raised
the Haveli. 1t houses the deity in theground floor and in
the first floor thereof CGoswam Mharajshree and nembers of
his fam |y have been living generation after generation

I ndi sputably, the devotees of the Sanpradaya hold the
Maharaj in great esteem and reverence and consider him as
the living representative of the Lord.

Before the High Court 1long and detailed argunents
appear to have been canvassed and on the basis thereof, the

Hi gh Court f ornul at ed the fol | owing poi nt's for
det ermi nati on:
710

(i) Whether the Haveli Mandir of-Madan Mohanl al ji
situated at Junagad is a public charitable trust
within the nmeaning of section 2(13) ‘read wth
section 2(17) of the Act?

(ii) Whet her the noveabl e and i moveabl e
properties described in appendices A and in the
j udgrment of the Charity Conmi ssioner belong to the
said public trust?

(iii) \hat is the node of successi on to
trusteeship of the trust?

(iv) What are the sources of incone of the said
trust?

The High Court went into the natter at great |ength,
settled the tests to be applied for determining the
character of the institution by carefully referring to
several decisions of the Judicial Conmttee of the Privy
Council, different H gh Courts and this Court; exam ned the
docunentary as also the oral evidence analytically and
relied upon the following features for comng to the
conclusion that the Haveli and the thirty-eight properties
constituted a public trust:
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(1) Grants of property by the State of Junagad for
construction of Haveli and its upkeep; gifts of
i moveabl e properties from tine to tinme by
devot ees.
(2) Donations f or repairs, renovation and
expansi on fromthe devotees of the Sanpradaya;
(3) Tablets placed on the walls of the Havel
showi ng particul ars of substantial donations;
(4) Right of darshan enjoyed by devotees at |arge;
(5) Hol di ng of religi ous festivities and
performances on grand scal e;
(6) Placing of Golaks (hundies) in different parts
of the haveli for «collection of offerings from
devotees visiting the tenple;
(7) Service rendered by the devot ees for
mai nt enance and upkeep of the haveli
MANCHAR

711
(8) Treatnment neted by the State over the years
towards A the tenple;
(9) The get-up of the Haveli; and
(10) The contents of t he application for
regi stration of the haveli (Exh. 36) and the stand
of the appellant with reference to the sane.

Wiile dealing’ with these features, the H gh Court
considered certain other aspects-sone connected with the
above and others not-and in an el aborate and well-consi dered
judgrment came to the conclusions which have already been
i ndi cat ed.

In this Court intervention by devotees was asked for
mainly on the ground that the H gh Court had dealt w th and
relied upon religious custons and practices of the Pushti
Margi Cult and the treatnent given by the Hi gh Court was
wong. This Court permtted intervention confined to witten
subm ssions. Eleven thousand and twelve affidavits came to
be filled by the devotees of thecult and at the hearing,
one of themon his persistent request, was heard for sone
time. A plea was nade that the questions in dispute could be
di sposed of wthout going at length into the religious
phil osophy of the Cult. Admttedly Pushti Margi Vaishnavas
following the Vallabha Cult are H ndus and the H-ndu | aw of
religious endowmrents is applicable to their havelis. It is,
therefore, unnecessary to scan their religious philosophy at
| ength to decide the present dispute.

This Court had occasion twice to deal with disputes
relating to the nature of tenples of this —cult and it is
appropriate that we refer to them at this stage. A five
Judge Bench in Tilkayat Shri Govindlalji Mharaj v.. The
State of Rajasthan and others, [1964] 1 SCR 561 was call ed
upon to adjudicate the character of the fanmbus Nathdwara
Tenple. It had been canvassed on behal f of the Til kayat that
it was against the tenets of the Vallabha School to worship
in public tenples. This Court held:

"Therefore, we are satisfied that neither the
terns nor the religious practices of the Vallabha
School necessarily postulates that the followers
of the School nust worship in a private tenple,
some tenmples of this cult may have been private in
the past and some of them may be private even
712

today. Whether or not a particular tenple is a
public tenple nust necessarily be considered in
the light of the relevant facts relating to it.
There can be no general rule that a public tenple
is prohibited in Vallabha School ."
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This conclusion appeals to us and we are also bound to
accept the sanme as a correct proposition. In Goswam Shr
Mahal axmi Vahuji v. Rannchhoddas Kalidas and ors., [1970] 2
SCR 275 where the dispute related to the character of the
Havel i at Nadi ad, a three Judge Bench followed the
conclusion in Tilkayat’'s case (supra) that there was no
restriction on worship in public temples in the Vallabha
tenets. It was further stated:
"Yet another contention taken on behalf of the
appel lant is that the architecture of the building
in which Gokulnathji is housed and the nature of
that building is such as to showthat it is not a
public tenmple. It was urged that building does not
possess any of the characteristics of a Hi ndu
temple. It has not even a done. This contention
again has 1lost nmuch of its force in view of the
decision of this Court refer red to earlier

(Tilakayat’ s case). Evi dence establishes that
Val l'abha’ s son and’ his i mredi at e successor
Vit hal eswar had laid down a plan for the
construction of temples by the Vallabha

Sanpradayes. He did not approve the idea of
constructing rich and costly bui | di ngs f or
tenmples. /'Evidently he realized that religious
tenpl e buil dings were not safe under the Mhanmedan
rule. For this reason he advised his followers to
construct tenmples of extrenely sinple type. The
ext ernal view of those tenples gave the appearance
of dwelling houses. It —appears to be a comon
feature of the tenples belonging to the Vallabha
Sanpr adayes that the ground floor is used as the
pl ace of worship and the first floor is used as
the residence of Goswam Mahar aj "

The Haveli at Nadiad was held tobe a public  trust
notwi thstanding its appearance of a residential house and
the fact that in the upper floor, the Goswam Maharaj had
his living abode. In Mhalaxm’'s case (supra) thi's Court
agai n said:

“"If a tenple is proved. to have originated as a
public tenple, nothing nmore is necessary to be
proved to show that it is a public temple but ifa
tenmple is proved to have
713

originated as a private tenple or its originis
unknown or A lost in antiquity, then there nmust be
proof to showthat it is being used as a public
temple. In such cases the true character of the
particular tenple is decided on the basis of

various circunstances. In these cases the Courts
have to address thenselves to various questions
such as:

(i) I's the tenple built in such inposing manner

that it may prina facie appear to be a ' public

tenmpl e?

(ii) Are the nenbers of the public entitled to

worship in that tenple as of right?

(iii) Are the tenmple expenses met from the

contributions made by the public?

(iv) Whether the sevas and utsavas conducted in

the tenple are those wusually conducted in public

templ es?

(v) Have the managenent as well as the devotees

been treating that tenple as a public tenple?"

The High Court has found in this case that the Havel

was a public tenple fromthe inception. It took into account
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the fact that the haveli was built upon the | and donated by
the Ruler of Junagad and for its upkeep sunptuous provisions
had been made by the State. The material on record justifies
the inference drawn by the H gh Court that when Goswani

Madhavraiji came to Junagad in response to the invitation
carrying his deity with him he obviously did not come with
the nental frame of raising a haveli. That becane possible

on account of the gifts made by the Ruler. Therefore, it
woul d be quite appropriate to affirmthe finding of the Hi gh
Court that the haveli was built out of the grants made by
the Nawab and gifts and offerings nade by the devotees
around that tinme.

M. Mehta, |earned counsel for the appellants seriously
chal | enged the finding of the H gh Court that the haveli and
its properties constituted a public trust. W have given a
cl ose ook to the judgnent and are of the view that the Hi gh
Court scrutinised the evidence-both docunentary and oral-
keepi ng the proper perspective in view The five way test
fornmulated by this Court in Mahal axm’'s case (supra) and the
other rel'evant features referred to by Dr. B. K Mikherjea in
t he
714
Tagore Law Lectures on Hindu Law of Religious and Charitable
Trusts for wuse as ‘tests in determ ning the character of a
Hi ndu tenple have been appropriately utilised by the High
Court while assessing the evidence. The | arge contributions
by the devotees evidenced by tablets placed on the walls of
the haveli, contributions by nmenbers of the public for its
repairs and expansion, the clear ~evidence regarding the
manner and scale in which festivities are celebrated at the
havel i, public grants of property nmade for the upkeep of the
institution, interference wth the nanagenent of the havel
by the State when a m nor succeeded to trusteeship, the fact
that the menbers of the public had darshan freely and
wi t hout et or hindrance from the appellant and her
predecessors (the two instances of obstruction having
rightly been rejected by the High Court), placing of gol aks
or hundies at different places within the haveli for
col lection of contributions from the devotees, that the
State had either renmitted the rent. or adopted a quit rent

basis for the lands granted to the haveli, the fact that the
Junagad State | evied and collected a cess for the
mai nt enance of the haveli, the other havelis or tenples of

the Sanpradaya under the control of the disputed haveli had
been accepted as public trusts and were regi stered as such
and the like were justifiedly utilised by the H gh Court as
features and materials for holding that the haveli was a
public trust. The H gh Court did take into account certain
ot her features from which support was sought by the
appel l ant for her stand that the haveli was a private trust
and did not cone within the anbit of the Act. These are the
features like some of the grants being personal, the
Barkhali Abolition conpensation not having been settled on
annuity basis, the upper portion of the haveli being used as
private residence of the Goswanmji, the node of accounting,
the incone being shown as personal in the returns under the
I ncome-tax Act and the like. W find that the H gh Court has
al so appropriately taken note of the position that Goswam
Mahar aj enjoyed anong the devotees as their spiritual |eader
and upon an assessment of the total evidence, it has reached
its conclusions. In a dispute of this type; a single or a
few features would not provide the conclusive basis for the
decision to be arrived at. On the other hand, the entire
material has to be scanned and the ultimate conclusion has
to rest on the sumtotal view That is exactly what the Hi gh
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Court has done.

The tests to be applied for deciding whether a tenple
is public or private have been laid dowmn in a catena of
cases by this Court and reference to them was made by
| earned counsel for the parties in course of the hearing.
Since we are recording a judgnment of affirmance
715
and the tests are well-known, we do not propose to advert to
them A now. In agreement with the H gh Court we hold that
the Haveli and the listed thirty-eight itens of property
constitute a public trust wunder the Act and we also affirm
the finding that succession to trusteeship is by inheritance
wi t hout sanction of the State.

W have now to exam ne the correctness of the
concl usi on reached by the H gh Court regarding the character
of the guruseva bhet and charanseva bhet. The Hi gh Court has
found that these also are a part of the source of income and
according to it, these constitute an inportant source of
income of / the trust. It is the accepted situation that
Val | abha ‘and hi s descendants enjoyed a special position in
the conmmunity of the devotees. In Tilkayat’'s case. (supra)
this Court pointed out:

"It is significant that this denom nati on does not
recogni se 'the ~existence of Sadhus or Swam s ot her
than the /descendants of Vallabha . "
It is the practice of Goswanmi Maharaj to | ead collective and
congregational prayers wthin the haveli and act as the
religious preceptor of the devotees. It is customary for the
devotee to nmke offerings at the feet of the Guru when he
nmeets the Maharaj. Such of ferings are known as charanseva or
offerings at the feet of the Guru. It is alsothe accepted
position that the Guru noves about anobng the devotees living
in different areas coming wthin the territorial linmits of
the haveli. It is equally customary for devotees who neet
the Guru while he is on the nove outside the headquarters to
make simlar offerings and these are known as Pradesh Seva.
The High Court has towards the end of its judgnent adverted
to these gifts and said:
“"In addition thereto. Qurubhet and  Charanseva
bhets given to the concerned Mharaj al so forned
substantial portion of the tenple incone. As the
evi dence shows nore than 70% of the tenple incone
springs from the source of pradesh seva and
guruseva bhet. We fully concur with the finding of
the Charity Commi ssioner in this aspect.”
This finding of the H gh Court has been seriously assailed
by appellant’s | earned counsel. Support has been sought from
the observations of the Constitution Bench judgnent of this
Court in the Conmssioner., Hndu Religious Endowrents,
Madras v. Sri Lakshmindra Thirtha Swamiar of Sri- Shirur
Mutt, [ 1954] SCR 1005 to contend that
716
the bhets to the Guru are offerings to himas distinct from
offerings to the deity and in consideration of the feature
that the Val | abha Sanpradayin Quru enjoys a specia
position, these offerings nust be held to be his and not of
the deity. The High Court has taken the view that once
Br amha- Sanbadha is established, the Quru as also every
devotee in the cult loses his individuality and his very
exi stence (apart Fromthe physical) nerges wth the Lord.
This has been an over stretching of the doctrine. Though we
do not intend to enter into the religious rites and
practices of the cult; nothing has been shown from the
record to justify the conclusion that the GQuru is only a
conduit pipe between the devotee at one end and the Lord on
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the other so as to lead to the conclusion that whatever is
offered at the feet of the Guru Belongs to the Lord.

In Shirur Mutt case (supra), this Court was considering
the vires of the provision in section 30 of the Madras Hi ndu
Rel i gi ous and Charitabl e Endowrent Act, 1951, which required
the personal gifts (Pada Kani kkais) to be duly accounted for
and to be spent for the Purpose of the Miutt. The gifts were
taken for granted to be personal and exam nation was not
undertaken to ascertain whether such gifts laid at the feet
of the @uru were personal or otherw se. Yet inferentially
support is available for the viewthat what is laid at the
feet of the J Guru is intended to be an offering to himand
not to the deity. There i's a distinction between an offering
nade before the deity or put into the Golak and put at the
feet of the Guru. In the earlier case, it is clearly a gift
to the deity while inthe latter, in the absence of anything
nore, it would be one to the Guru. The H gh Court, by
accepting the .doctrine of Bramha Sanbadha reached the
conclusion that such gifts were also to the deity. Though
the character of pada Kannikaris was not in issue before
this Court _in Shirur Mitt case, the fact that the Court
proceeded on the footing that such gifts were personal is a
feature which cannot be overlooked. The preceptor has his
position and if he i's not a conduit pipe in the sense stated
above, what is laid at his feet out of reverence by the
devotee nust belong to him W are not in a positionto
uphol d the finding of the H gh Court on this score and woul d
conclude that the proceeds of the Quruseva and Pradesh Seva
do not constitute part of the public trust. The Hi gh Court
has said that these two sources contribute seventy per cent
of the incone of the trust. No argunment was raised on this
aspect by either side. W, however, hope and trust that the
CGoswam  Mahar aj or in his absence, his Ilawful heir
succeeding him will continue in his discretion to allow the
trust of which he is the administrator to draw upon this
source as and when necessary.

717

The appeal is partly allowed. Parties are directed to
bear their respective costs throughout.

Ajanta Estate Agency, the appellants in the connected
appeal entered into an agreement wth the trustee to
purchase certain properties during the pendency of the
litigation arising out of the enquiry under the Act. Once
the properties are held to belong to the public trust, the
appel l ants woul d have no claimto enforce and the appeal has

to fail. W dismss the appeal w thout any direction for
costs in this Court
P.S. S Appeal di sm ssed.
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