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1. In each of the appeals challenge is to the order passed by
a Division Bench of the Madhya Pradesh H gh Court, Indore

Bench, in Letters Patent Appeals/wit petitions filed by the
respondents in each case. CA nos. 1033 and 1034 of 2006

have been filed with I eave to file special |eave petition. It is to
be noted that while allowing the wit petitions filed, the High
Court placed reliance on the judgnent rendered in the Letters

Pat ent Appeal filed under clause 10 of the Letters Patent by
Grasi m Cenent, Raipur, i.e. LPA 20207 of 1997. In the cases

where the Letters Patent Appeals were filed, learned Single

Judge had decided in favour of the appell ant-Board.

2. Challenge in the wit petitions filed, which were decided
related to the illegality of action taken by the appell ant-Board
in deleting Causes 21(f) & 21(g) of the Board s Cenera
Conditions for Supply of Electrical Energy and The Sal e of

M scel | aneous and General Charges. These related to

agreement for paynent of interest on security deposits.. The
notification is dated 24.1.1996. Learned Single Judge in the
cases which were subject nmatter of the Letters Patent Appea

hel d that such a course was perm ssible. Reliance for the

pur pose was placed on a decision of this Court in Ferro Alloys
Corpn. Ltd. V. A P. State Electricity Board and Anr. (1993

Supp (4) SCC 136). Wil e deciding the appeals and the wit
petitions, the Division Bench held that the view of the learned
Singl e Judge is not correct and for the purpose relied on

par agraph 158 of the judgnment in Ferro Alloys case (supra).

3. M. C.S. Vaidyanat han, |earned senior counsel for the

appel | ant - Board submitted that the Division Bench read only a

part of paragraph 158 of the judgnent and not the rel evant

part which enmpowers the Board to del ete such a condition

4. It is submtted that notification dated 24/1/ 1996 was

i ssued in exercise of powers conferred under Section 49 of the
Electricity (Supply) Act, 1948 (in short the ’'Supply Act’).
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5. Learned counsel for the respondent on the other hand,
observed that this Court categorically in paragraph 158 noted
the |l ack of power to delete the condition relating to payability
of interest on security deposits.

6. It is to be noticed that in Ferroy Alloys case (supra), this
Court was dealing with two categories of consuners in

different States. One category related to Boards’ regulations for
the States of Andhra Pradesh, Utar Pradesh and Bi har, where

there was provision for paynent of interest. In respect of sone

ot her States such as, Rajasthan and Oissa, there was no

such provision. This Court in paragraphs 143 and 145 held

that where there is no provision for paynent of interest, the

sane is not illegal. Weare not concerned with that category of
cases.
7. Since the fate of these appeals primarily depends upon

the view expressed by this Court in Ferro All oys case (supra)
at paragraph 158, this paragraph needs to be noticed. The
same reads as foll ows:

"I'n view of the above finding, upholding
the clause relating to non-payment of interest,
for exanple, Rajasthanand Oissa, what is to
happen to such of those cases where interest
is provided like Andhra Pradesh, Uttar Pradesh
and Bihar? In all those cases wherever the
El ectricity Boards have framed a provision for
payment of interest after adjusting its finances
at a stated rate they cannot be allowed to
del ete such a clause. The provision for interest
has been made by the various Boards having
regard to the overall budgetary and financia
position and further, keeping inviewthe
guantum and node of security deposit and
billing and recovery practice. Nor again, could
the Board withhold paynment of interest on the
basis of this judgnent. However, if there is any
change in the circunstances affecting the
budgetary and financi al position, the Board
can exam ne the case and decide the future
course of action. But any change resulting in
non- paynent or reduction of interest will have
to be justified by cogent reasons and materials
havi ng a bearing on the financial position of
each Board and facts and circunstances of
each case."

(Underlined for enphasis)
8. Indisputably a bare reading of paragraph 158 quoted
above shows that it is permissible for the Board to take a
decision relating to the desirability for paynment of \interest on
security deposits or otherw se.
9. Each of the Electricity Boards before us is a State wi thin
the neaning of Article 12 of the Constitution of India. The
Boards are different fromlicensees. Each of the Boards has
franed its own ternms and conditions of supply. One such
condition relates to security deposits. Such a deposit varies
fromBoard to Board. For exanple, under the terns and
conditions notified by Andhra Pradesh Electricity Board under
Condition No. 28.1.1, the consumer is required to deposit with
the Board a sumin cash equivalent to estinmted three nonths
consunption charges. In the case of Rajasthan, the security is
in the formof cash for one nonth and bank or insurance
guarantee for two nonths.
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10. The | egi sl ative sanction behind the power of the Board to
direct a consuner to furnish security nmay be examined. It has
al ready been seen that the Supply Act is conplenentary to the
Electricity Act, 1910. Section 26 of the Supply Act states that
the Board shall have all the powers and obligations of a

i censee under the Electricity Act. And this shall be deened to
be a licence of the Board for the purpose of the Act. Under the
regul ations franed by the Board in exercise of powers of
Section 49 read with Section 79(j) the consumer is only
entitled and the Board has an obligation to supply energy to
the consumer upon such terns and conditions as laid down in

the regulations. If, therefore, the regul ations prescribed a
security deposit that will have to be conplied with. It also
requires to be noticed under Cl ause (6) of Schedule Il of the
Electricity Act that the requisition for supply of energy by the
Board is to be nmade under proviso (a) after a witten contract
is duly executed with sufficient security. This, together with
the regul ati ons stated above, would be enough to clothe it with
| egal sanction. In cases where regul ati ons have not been nade
Rul e 27 of the Rules nade under the Electricity Act enables

t he adoption of nodel formof draft conditions of supply.
Annexure VI in Clause 14 states that the licensee nay require
any consuner to deposit security for the paynent of his

monthly bills for energy supplied and for the value of the
nmeter and ot her apparatus installed in his prem ses. Thus, the
Board has the power to nake regul ations to demand security
fromthe consumers.

11. The next question will be: what is the object in
demandi ng security? The deposit though called security

deposit is really an adjustable advance paynent of

consunpti on charges. The paynent is in terns of the

agreenment interpreting the conditions of supply. This security
deposit is revisable fromtine to tinme on the basis of average
consunpti on charges dependi ng upon-the actual consunption

over a period. This is the position under the terns of supply of
energy with reference to all the Boards.

12. For supply of electricity the Board needs finance for
production, supply and other charges necessary for supply of
electricity. For this purpose, it takes |oans from various
financial institutions. This is best illustrated if one |ooks at
the transactions of Punjab Electricity Board where electric
energy is generated through hydro as well as thermal plants

for ultimate sale to the consuners. O the total power
gener at ed about 50 per cent is through hydro plants. The
remai ni ng energy i s generated through thermal power plants

whi ch are operated on coal/oil. Due to |limted hydro

resources within the State of Punjab the dependency on

power on thermal plants is on the increase. The present

requi rement for working of thermal plants is nore than 52

| akh tonnes of coal per annum In addition, 60 thousand kilo
litre of furnace oil is required. The coal conpanies/Coal |ndia
Limted together with major suppliers or power plant |ike

M's. BHEL demand cost of coal/spares/ projects in advance

for the supply of material. The Board is also required to
purchase power fromCentral projects NT.P.C., NHP.C in
order to neet the denand for power by the consuners. For
purchase of such power again advance paynents are nade

by the Board. On such advances the Board is not paid

interest. The effect is, the Board is obliged to bear the liability
of hundreds of crores of rupees per annum It has no option

but to pay the charges and deposits in order to keep the

power available at a level to neet with the demand of the
consuners. It is the case of the Board that it has opened
letters of credit by maki ng advance deposits in favour of

Nati onal Thernmal Power Corporation and the suppliers. Coa
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India Limted has al so asked the Board to open revol ving
letters of credit in favour of coal conpanies/Coal India
Limted. Despatch of coal is only against the letter of credit.
13. In the above prenmises, it follows that there is nothing to
i ndi cate under the schene of the Electricity Act or Schedul e

VI of the Supply Act that interest must be paid on the
security deposit.

14. These aspects have been highlighted in Ferro Al oys case
(supra).

15. Oovi ously, the Division Bench of the Hi gh Court has not
consi dered the effect of the underlined observations of this
Court regarding the perm ssibility to delete provisions for
paynment on security deposits, as noted in the said paragraph
158. This has to be decided on the factual position of each
case. W find that in the order of the |earned Single Judge
whi ch formed the subject matter of challenge in the LPAs,

there are certain factual conclusions arrived at by | earned

Si ngl e Judge. The Divi'sion Bench has not dealt with the
acceptability or otherwi se of the view and has only referred to
par agraph 158 to hold that it cannot be done, overl ooking the
underlined portion relating to the permissibility for such a
course to be adopted.

16. In the aforesaid circunstances, we deemit proper to
set aside the inpugned judgnent in each case and remt the
matter to the Hi gh Court for a fresh consideration in the |ight
of what has been stated in paragraph 158 so far as it rel ates
to the Boards’ powers to delete provision relating to paynent
of interest on security deposits-on the factual scenario. W
make it clear that we have not expressed any opi nion on the
nerits of the case.

17. The appeal s are di sposed of accordingly with no orders
as to costs.




