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ACT:

Kerala Education Act, 1957/Kerala Education Rules--
Sections 2(7), 2(8), 37/ Chapter V--Rules 2, 2A, 9, 11 and
12--Opening new unaided recognised Schools  or upgrading
exi sting school s- Gover nnent accordi ng sanction to
educational agencies--Later —order cancelled--Held O der
vitiated by reason of non-observance  of principles of
natural justice.

HEADNOTE:
Respondents are running Private Schools. In pursuance of
the State of Kerala publishing in the Gazette a final |ist

of areas where new unai ded recognised hi gh-school s/ upper
primary school s/l ower primary schools were to be opened  or
existing unaided lower primary schools/ —upper pri-mary
schools were to be wupgraded in the year 1986-87 the
Respondent s- educat i onal agenci es subm tted applications for
grant of sanction to open the unaided recogni sed schools or
for wupgrading the schools already run by them These
applications were duly inquired and considered by the
District Educational Oficer as also by the Director of
Education as per the Rules & procedure |laid down therefor,
particularly Rules 24(3) and (4) and thereafter t he
CGovernment considered the applications in accordance wth
Rul e 2A(5) and took a final decision for grant of necessary
sanction for opening/upgrading of 36 |lower primary schools,
36 upper primary schools and 19 high schools, totalling in
all 91 schools in the list of areas selected. On 4.2.87, the
State Governnment issued an Order under Ex. P-4, granting
sanction to the Respondents to open new unai ded schools or
to upgrade their existing schools subject to the conditions
set out therein. However, by an Oder Ex. P-5, dated
20.2.87, the Government directed that the wearlier order
under Ex P-4 be kept in abeyance. The Respondents chal |l enged
the Order of the Government by nmeans of a Wit Petition
During the pendency of the Wit Petition gener a
el ections were held to the Kerala Legislative Assenbly as a
result whereof a new Mnistry assuned office. The Government
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under the new Mnistry passed an order dated 19.5.87 under
Ex P-7 cancelling in toto the order under Ex-P-4 granting
sanction to the Respondents to open the school or to upgrade
the existing school s.
PG NO 94
PG NO 95

The Respondents thereupon anended their Petition
suitably and challenged the wvalidity of the order of
cancel | ation passed under Ex.P-7. The Singie Judge of the
H gh Court before whomthe Wit Petition first came up for
hearing took the viewthat while it was obligatory for the
CGovernment to follow the procedure prescribed in Rules 2 &
2A, Chapter V, if it was to permt the opening of new
unai ded recognised schools or upgradation of exi sting
school s, the converse result would not followi.e. wherever
the Governnent had gone through the procedure under the
Rules the Government could not retrace its steps and was
bound to proceed further in the matter and that the
Government had no option to reverse its decision. On the
guestion ' of revocation of the order of sanction, however,
the Ilearned Judge held that the power to sanction new
schools carried with it the inherent power of cancellation
of an order passed under Rule 2A(5). Accordingly the |earned
Singie Judge disnm'ssed the petitions.. The respondent s
thereafter preferred appeals before the Division Bench. The
Division Bench allowed the appeals, reversed the order
passed by the Single Judge but granted only limted reliefs
to the Respondentsin that it quashed the order under Ex. P-
7 dated 19.5.87 and issued a mandamus to the State
Government to consider the applications of the Respondents
on their nerits on the basis of the earlier order passed in
their favour under Ex. P-4 dated 4.2.87. The Division Bench
further held that the Respondents have |ocus-standi to
chal | enge the order of cancellation and that the Governnent
did not have the power or _jurisdiction to revoke the
cancel l ation order. It also held that the cancellation order
violated the principle of natural (justice.

Bei ng aggrieved by the decision of the Division Bench of
the High Court, the State filed these appeals after
obt ai ni ng speci al | eave.

Di smi ssing the appeals this Court,

HELD: The i nportance of securing recognition lies in the
fact that w thout recognition the students studying in the
unai ded schools wll neither be permtted to appear  as
candi dates in the exam nations conducted by the State nor be
eligible to avail of the opportunities for higher education
or to enter public service exam nation. The obtai nment of
recognition fromthe Governnent is therefore avital factor
for the educational agencies starting new schools or ~ newy
upgradi ng their existing schools. [ 107B-(C

Rul e 2A(1) nmeakes it inperative for the Director-to cal
for applications frominterested parties for opening new
school s or upgrading existing schools in the sel ected areas.
The mandate contained therein goes to show that the

PG NO 95
idenffication and selection of inadequately served areas
under Rule 2(4) is not an idle or neaningless exercise.
[111A-C

VWhen even an unsuccessful applicant is conferred a right
to represent to CGovernment agai nst the non-approval of the
application, <can it be said that an approved applicant has
no right whatever to conplain when the sanction granted to
him is revoked all of a sudden w thout he being given any
opportunity to show cause agai nst such cancellation. [111D
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The further scrutiny of the application of the approved
applicant under Rule 9 and the confirmation of approva
under Rule 11 would not, however, nean that the earlier
sanction grant ed under Rule 2A(S) does not create
"legitimate expectation right" in the approved applicant.
[111G H 12A]

The Rules do not provide for the Government review ng
suo noto any order of sanction passed under Rule 2A(5) in
favour of any applicant for opening of a new school or
upgradi ng an existing school and its power of revision under
Rule ] 2 is confined to the reconsideration of the case of
any applicant whose nane did not find a place in the fina
list of approved applications published by the Governnent.
[116D-E ]

Though the sanction granted to the respondents under Ex.
P-4 would not by itself entitle themto open new schools or
upgrade the existing schools, it did confer on thema right
to seek the continuance of the statutory procedural stream
in order to have their applications considered under Rule 9
and dealt with them under Rule 11 [122(]

It was not-open to the Governnent, either under the Act
or Rules or under Section 20 of the Kerala General d auses
Act to cancel the approval granted to the respondents under
Rul e 2A(5), for opening new schools or " upgrading existing
schools in the selected areas on the basis of a revised
policy. [122D

The inpugned order under Ex. P-7, irrespective of the
qguestion whether the government had the requisite power of
cancel lation or not, is vitiated by reason of non-
observance of the principles of natural justice and the vice
of extraneous factors. [ 122F]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeal No.  1407-15
of 1988.

PG NO 97

From the Judgnent and Order dated 29.9.1987 of the
Kerala High Court in WA. Nos. 601, 602, 604, 605, 610, 655
664, 680 and 735 of 1987.

P.S. Poti, K Sudhakaran and K R —~Nanmbiar for the
Appel | ant s.

T.S. Krishnamurthy Iyer, K K  Venugopal, Dr. Y.S
Chitale, E.MS. Anam and Ms. Baby Krishnan for t he
Respondent s.

The Judgrment of the Court was delivered by

NATARAJAN, J. These appeal s by special |eave arise out
of a conmon judgnent rendered by the Hi gh Court of Kerala in
a batch of wit appeals filed by the respondents herein
against the dismissal of their petitions under Article 226
of the Constitution of India for the issue of wits of
certiorari, mandanmus, prohibition etc. by a learned single
Judge. Though the appeals were allowed and the order  of
| earned single Judge was reversed, the Division Bench has
granted only limted reliefs to the respondents in that it
has quashed the inpugned order of the Governnment under Ex.
P-7 dated 19-5-87 and issued a nmandamus to the State
CGovernment to consider the applications of the respondents
on their nerits on the basis of the earlier order passed in
their favour wunder Ex. P-4 dated 4-2-87. The State of
Keral a, feeling aggrieved with the judgnent of the Division
Bench, has preferred these appeal s.

Pursuant to the State Governnent publishing in the
Gazette a final list of areas where new unai ded recognised
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hi gh school s/ upper primary school s/l ower prinmary schools are
to be opened or existing unaided |ower prinmary school s/ upper
primary schools are to be upgraded in the year 1986-87, the
respondent educational agencies subnmitted applications for
grant of sanction to open new unai ded recogni sed schools or
for upgrading the schools already run by them By 4-2-87,
the State Governnent issued an order under Ex. P-4 granting
sanction to the respondents to open new unai ded schools or
to upgrade their existing schools subject to the conditions
set out therein. However, by an order under Ex. P-5 dated
20-2-87, the CGovernment directed the earlier order under Ex.
P-4 to be kept in abeyance. The respondents chal |l enged the
order of the Governnment by nmeans of petitions under Article
226 of the Constitution. During the pendency of the wit
petitions, the general elections were held in Kerala State
and a new ministry cane to assune office. The government
under the new m nistry passed an order dated 19-5-87 under
Ex. P-7 cancelling intoto the order under Ex. P-4 granting
PG NO 98
sanction to the respondents to open new schools or to
upgrade the existing schools. This l'ed to the respondents
amending the wit petitions suitably so as to direct their
challenge to the validity of the cancellation order passed
under Ex. P-7. The respondents failed before the single
Judge but on appeal the Division Bench has granted them
l[imted reliefs as set out above.

Bef ore adverting to factual matters. it i's necessary to
refer to some of the relevant provisions of the Kerala
Educati on Act (for short ‘The Act’) and the Keral a Educati on
Rules (for short ‘The Rules). After the Kerala Education
Bill, 1957, had been passed by the Kerala Legislative
Assenbl y and was reserved by the ~Governor for t he
consi deration of the President, the President made a
reference to the Suprene Court under Article 143(1) of the
Constitution for obtaining the opinion of the Court upon
certain questions relating to the constitutional validity of
sone of the provisions of the Bill and the Supreme Court
gave its opinion as reported In re. Kerala Education Bill,
1957 ( 1959 SCR 995). The preanble to the Act states that
the Act is being enacted "to provide for the better
organi sati on and devel oprment of educational institutions .in
the State providing a varied and conprehensive educationa
service throughout the State". Section 2 is the definition
section and for our purpose it is enough if we |look at the
definitions of ’'educational agency’', 'private school’, and
"recogni sed school’ because we are concerned in these
appeals only with private recognised schools and not wth
government or departmental schools or aided schools. Section
2(2), 2(7) and 2(8) read as under

2(2). "Educational agency" neans any person or body of
persons permitted to establish and maintain any  private
school under this Act;

2(7). ‘-Private school" means an aided or recognised
school ;
2(8). "Recognised school,” neans a private schoo

recogni sed by the Governnent under this Act".

Section 3(1) enpowers the Government to regulate primary and
other stages of education and courses of instruction in
government and private schools. It is apposite to nention
here that recogni sed schools do not receive any financia
aid from the Governnent though they are bound to inpart
instruction only according to the prescribed curriculum of
studi es and they can have recogni sed standards or divisions
of classes only in accordance with the Act and the Rules.
Section 3(3) sets out that the Government rmay provide
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educational facilities by (a)establishing and nmaintaining
schools or (b) permtting any person or body of persons to
establish and maintain ai ded schools or (c) recognising any
school established and nai ntai ned by any person or body of
persons. Section 3(4) confers deened recognition to all the
schools which were in existence when the Act canme into
force. Section 3(5) stipulates that after the comencenent
of the Act, the establishnment of a new school or the opening
of a higher class in any private school shall be subject to
the provisions of the Act and the Rul es nade thereunder and
that if any school or higher class is established or opened
ot herwi se than in accordance with the provisions of the Act
and the Rules, they will not be entitled to be recogni sed by
the CGovernment. Section 9 provides that the Governnent shal
pay the salary of all teachers in aided schools direct or
through the Headmaster of the school. Section 13 |lays down
that if there is any retrenchment of teachers in any aided
school | on account of orders of GCovernment, then t he
retrenched teachers can be absorbed in any Governnent schoo
or aided school. Section 36 confers power on Governnent to
make Rul es, either prospectively or retrospectively for the
purpose of carrying into effect the provisions of the Act.
Section 37 provides that all Rules made under the Act shal
be | aid before the 'Legislative Assenbly for its approval.

In exercise of /its powers wunder Section 36, t he
CGovernment have framed Rul es and t hey have been approved by
the Legislature. Though the Rul es contain several chapters,
we need look onlyinto chapter V.and the relevant rules
therein. Rule 2 provides for the Director of Public
Instructions (hereinafter the Director) preparing once in
two years "a report indicating the locality where new
schools or class or grades are to be opened and existing
l ower primary schools or upper primary schools or both are
to be upgraded.” In preparing such a report, the Director is
enjoined to take into consideration several factors. The
list so prepared by the Director should be published in the
Gazette before the end of January of the year of
publication, inviting objections or representations against
such list. Every objection filed by an objector has” to be
acconpanied by a challan for Rs.10. . On receipt of the
objection. the educational authorities have to conduct
enquiries, hear the parties, visit the areas and submt
their reports, together with their views on the objections
raised, to the Director within a period of-two nmonths. The

Director, if he find6é it necessary, nmay also hear the
parties and thereafter he has to finalise the list and send
his recommendations with the final list to Governnent wthin
a period of two nonths. The Governnent has thereafter to
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scrutinise the records and approve the list with or- w thout
nodi ficati ons and cause the approved list to be published by
the Director. As against the final list published by the
Director, there is no right of appeal or revision for anyone
but the Govern nent is enpowered to review the list. As
Rules 2(4) and 2(5) are relevant for consi deration, they
are extracted hereunder:

"2(4). Government after scrutinising all the records may
approve the list, with or without nodification and forward
it tothe Director within a nonth fromthe |last date of the
receipt of the recommendation of the Director. The |Iist
shal |l be finalised before the end of July by the Governnent
and shall be published by the Director."

"2(5). No appeal or revision shall lie against the fina
list Published by the Director
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Provi ded that the Government may, either suo nbto or on
application by any person objecting to the |ist published by
the Director under sub-rule (4) nmade before the expiry of
thirty days fromthe-date of such publication, review their
order finalising such Iist and make such nodifications in
that list as they deemfit by way of additions or om ssions,
if they are satisfied that any rel evant ground has not been
taken into consideration or any irrelevant ground has been
taken into account while finalising the said |ist;

Provided further that no nodification shall be nade
under the preceding proviso wthout giving any person likely
to be affected t her eby an opportunity to make

representati ons agai nst such nodification."

Then conmes Rule 2A which is an inportant provision and
requires close scrutiny. Rule 2A(1) provides that after the
publication of the final list under Rule 2(4) the Director
shall, by notification in the Gazette in the mnmonth of
Cct ober, ~call for applications for opening of new schools
and for /upgradation of existing schools in the areas
specified in the final list. Rule 2A(2) lays down that only
applications nmade in response to the notification published
by t he Director wll nerit consi derati on and not
applications nmade otherw se. Rule 2A(3) lays down that on
receipt of such applications for permssion to open new
schools or for upgrading of existing schools, the District
Educat i onal O ficer should nake appropriate enquiries
regardi ng the cor
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rectness of the particulars contained in the application and
other relevant matters and then forward the applications
with his report thereon to the Director. Rule 2A(4)
obligates the Director to peruse the applications and the
reports of the District Educational Oficers and forward al
the papers to the Governnent with his own report. Rule 2A(S)
enJoi ns the Governnent to consider the applications and the
reports acconpanying themand takea finfill decision and
publish the same in the Gazette. As this sub-rule is of
i mportance it requires extraction

"2A(5). The CGovernnent shall consider the applications
in the light of the report of the District Educationa
Oficer and the Director and other relevant matters which
the Governnent think necessary to be considered in this
connection nd shall take a final decision and publish their
decision in the Gazette with the |list containing necessary
particulars.”

Rule 2A(7) sets out the time schedule in which the
applications are to be nade and the orders of Governnent are
to be issued. It is worthy of note that as against the |ist
of applications approved by the Governnent and published in
the Gazette under Rule 2A(S), there is no provision for the
Governnment reviewing the list to the detrinment- of the
applicants whose applications have been approved and the
provision made under Rule 12 is only for unsuccessfu
applicants to present revision petitions to conplain  of
their non-sel ection. The next rule which requires notice is
Rul e 9 which sets out the conditions for grant of pernission
to open new schools. Rule 10 which was originally in the
Rul es and whi ch prescribed the preparation of a Devel oprment
Plan by the Director cane to be deleted when the Rules were
amended. Rule 11 pertains to grant of permi ssion to open new
schools. The rule provides that if the Governnent are
satisfied that perm ssion to open the schools included in
the devel opment plan may be granted, the Governnment may
i ssue orders to that effect through the Director specifying
(i) the educational agency to whom permi ssion i9 granted,
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(ii) the grade of the school, (iii) the standard or
standards to be opened, (iv) the |location of the school, (v)
the date from which the school should start functioning and
(vi) the conditions to be fulfilled by the educationa
agency in respect of the site, area, buildings, equipnents,
staff, financial guarantee etc. Rule 14 provides that when a
new school is opened with perm ssion granted under Rule 11
the District Educational Oficer and the Director should be
i nforned of the date of opening of the school. the location
the standards opened, the name and qualifications of the
PG NO 102
staff etc. etc. The District Educational Oficer should then
visit the school and report to the Director about the
conditions stipulated for opening the school being conplied
with. Rule 15 provides for withdrawal of perm ssion if the
conditions stipulated have not been fulfilled. Rule 16(a)
deals wth applications for recognition of schools or of
addi ti onal standards. The rule states that within three
B nmonths ' from the date of opening of schools or of
addi ti onal ~standards, applications should be made to the
educati onal authorities ~for —grant of recognition or
conti nuance of tenporary recognition. Rule 17 sets out that
if all the conditions prescribed have been satisfied, then
the school shall be granted recognition

Now turning to factual matters, the Director published
on March 6, 1986 a list indicating the areas where new un-
recogni sed school s are to be opened and exi sting | ower/upper
primary schools are to be upgraded and invitiing objections
or representations against the list frominterested parties.
Thereafter, the educational authorities ~conducted t he
necessary enqui ri.es, consider ed the
obj ections/representations received and subnitted their
reports to the Director. There upon the Director bestowed
his consideration to the matter and finalised the list and
sent his reconmendations to the Government. The Gover nnent
approved the list with some nodifications and then caused
the approved list to be published by the Director /on June
24, 1986 in the Gazette. The list published by the
Governnment set out 122 areas where new schools are 'to be
opened or existing schools are to be upgraded in order to
fulfil the educational needs of the notified areas. The
Gazette publication was under the caption “The final |ist of
areas where new unaided recognised High school s/ Upper
primary school s/ Lower prinmary schools are to be opened or
exi sting unaided L.P. School s/ Upper primary schools are to
be upgraded in the year 1986-87."

The task of identifying and approving the areas where
new unai ded schools are to be opened or existing schools are
to be upgraded havi ng been acconplished, the Director /took
the next step of issuing a notification under Rule " 2A( I)
calling for applications from intending applicants for
openi ng new school s or for upgrading of existing schools in
t he sel ected areas. The respondents subm tted their
applications in response to the notification made by the
Director. These applications were duly enquired into -and
consi der ed by the District Educational Oficer and
thereafter by the Director as laid down in Rule 2A(3) and
(4) and thereafter t he Gover nnent consi dered the
applications in accordance with Rule 2A(5) and took a
H final decision and caused their decision to be published
in the Gazette on February 4, 1g87. As per the Gzette
notification, the Governnent granted sanction for t he
openi ng/upgrading of 36 |lower primary schools, 36 upper
primary schools and 19 high schools, totalling in all 91
schools in the list of areas selected. This Gazette
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notification has been marked as Ex. P-4. The nanes of al
the respondents found a place in the notification and they
were granted permi ssion to open/ upgrade wunaided schools.
The order reads as under

"CGovernnent are pleased to accord sanction to open/
upgrade unai ded recogni sed schools as detailed in Annexure
to the Governnent Order subject to the follow ng conditions.

1. The schools will be pernitted to be opened during the
academ c year 1986-87 .......

2. For L.P. Schools and U. P. Schools wthout L.P.
Scction, the educational agencies nust provide one acre of
land; for U P. School with L.P. Section 1.5 acres of |and;
and for H gh Schools with or without primary section 3 acres
of land. Recognition will be given only to the educationa
agency who produce evi dence before the concerned controlling
authority of having provided the required site.

3. ~The applicants for opening of the schools or
upgradation of the schools shall give an wundertaking as
provi ded ‘'under Note (V) to Rule | | Chapter V of K E Rs .

It so_ happened that on February 4, 1987, itself an
announcement was made regarding the holding of genera
elections in Kerala State but no dates were announced for
the election. Presumably, to avoid criticism about the
timng of the publication of the sanction order, the Chief
M ni ster passed orders for keeping in abeyance the sanction
accorded to the successful applicants under Ex. P-4 and a
Gazette notification to that affect was published on
February 23, 1987. Thereupon. the respondents nmoved the High
Court t hr ough petitions under Article 226 of the
Constitution challenging the action of  the  Governnent.
During the pendency of the wit petitions, the genera
elections canme to be held and a new mnistry assuned. power
in Kerala State. The new ministry decided to revoke the
order of sanction passed under Ex.P-4and caused a (Gazette
notification Ex. P-7 to be nade in that behalf. The
notification was as under
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“"In the GO read as first paper above sanction was
accorded to open/upgrade 91 unai ded recogni sed schools of
various categories during the academ c year 1986-87. As per
G O read as second paper above the orders issued in-the
said G O were kept in abeyance until further orders.

2. Governnent have reconsidered the matter. At~ present
there are nmore than 16000 schools in the State. Thousands of
protected teachers wll have to be absorbed from these
schools. Every tine a recognised school is started in an
area, there is an immediate i npact on the nei ghbouring ai ded
and Government schools leading to fall in strength and
divisions, <creating nore protected teachers and thereby
leading to wasteful expenditure. The 91 schools sanctioned
were at the fag end of the acadenic year 1986-87 and it was
not possible to start the schools during the sane year. Many
schools do not fulfil the conditions for starting the

schools. In several cases exenption will have to be given to
fulfil the conditions year after year. AS such Gover nirent
strongly feel that instead of starting new schools the
exi sting schools should be strengthened in all respects,
i.e. site, building, equipnent etc.

3. In the circunstances the orders issued in the GO
read as first paper will stand cancelled. No recognised
schools will be upgraded or sanctioned during 1987-88 al so."

The |learned single judge who heard the wit petitions
filed by the respondents took the viewthat while it was
obligatory for the Governnent to follow the procedure
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prescribed in Rules 2 and 2A of Chapter V of the Rules, if
it was to permt the opening of new unaided recognised
schools or the sanctioning of wupgradation of existing
school s, the converse result would not followi.e. wherever
the Governnent had gone through the exercise of t he
procedure laid down in Rules 2 and 2A, the CGovernnent could
not retrace its steps and was bound to proceed further in
the mtter of the opening of new schools or upgrading of
exi sting schools and that the Government had no option to
reverse its decision. In so far as the Government’'s power to
revoke an order of sanction made under Rule 2A(5) is
concerned, the |earned judge held that the Governnent’s
power to sanction newschools also carried with it an
i nherent right of cancellation of an order passed under Rule
2A(5) . The Ilearned judge saw justification for t he
cancel | ati on order being passed by the Governnment on anot her
ground also viz.  that the sanction for opening of new
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schools or upgrading of schools was given only at the fag
end of the acadenic year 1986-87 and, as such, the order of
sanction —was not capabl e of inplenentation. Besides these
grounds, the single judge found nerit in the reasons given
by the Governnent in the inpugned order Ex. P-7 for revoking
the sanction viz. that the opening of new unai ded schools or
upgr adi ng of existing unaided schools invariably resulted in
fall of pupil strength and/or division strength in the
governnment-run as well as aided school's and this led to the
ousting of teachers from ai ded schools whomthe State had to
treat as "protected teachers" and take care of them and
provi de appoi ntnents for themin-governnent as well as aided
schools. The | ast reason which weighed with the single judge
was that the Governnent’s experience inthe past showed that
many of the schools proposed to be started or  seeking
upgradati on were not able to fulfil the m nimum requirenents
and resorted to seeking Governnent’s indul gence for granting
t hem exenption from conplying with the prescribed conditions
and requirenents. In accordance wth these views, the
| earned single judge dismssed the wit petitions.

The Division Bench which heard the wit appeals viewed
the mtter in a wholly different manner and allowed the
appeals. The Division Bench held that firstly the wit
petitioners had adequate |ocus standi to challenge the
cancel | ation order of the Government and that the Government
did not have power or jurisdiction to revoke the sanction
order; secondly the order of <cancellation violated the
principles of natural justice; thirdly there was no
application of mnd and fourthly the order of cancellation
was passed on the basis of irrelevant grounds.

In presenting the case of the State before us in - these
appeal s M. Subramania Poti, |earned senior advocate
appearing for the State assail ed everyone of the " findings
and reasons given by the Division Bench and argued that the
notifications nade wunder Exs. P-4 and P-7 were only
announcement s of the policy decisions taken by the
Governnent and, the Governnment could revise its decision  at
any time and even if they are to be viewed as administrative
orders passed by the Governnent, it was al ways open to the
CGovernment, in exercise of its powers under Section 20 of
the Keral a General C auses Act (corresponding to Section 21
of the General C auses Act X of 1897) to add, anend, vary,
or rescind the notifications. The | earned counsel further
stated that the respondents would get the status of
"aggrieved persons’ and acquire | ocus standi to question any
order of revocation passed by the Governnment only if they
had been granted perm ssion under Rule |11 to open new
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schools and not before as they would acquire "legitinate
expectation rights" only after satisfying the requirenents
of Rule 11. Proceeding on the same lines, the |earned
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counsel stated that the Government had not indulged in any
adj udi cative process nor had the Governnent violated any
provisions of the Act or Rules or even the principles of.
natural justice and, as such, the wit petitions did not B
present any justiciable issue for consideration by the
Court. The | ast submission made was that the cancellation
order did not suffer either fromthe vice of non-application
of mind or the permeation of irrelevant grounds.

Controverting the argunents of the appellant’s counsel
Dr. Chitale, M. Krishnanurthy Iyer and M. K. K
Venugopal , | ear ned Sr. Advocates appearing for t he
respondents contended that the decision rendered by the
Di vision Bench is fully in accordance with | aw and needs no
interference by this Court. They pointed out that the
Division /'Bench has done nothing nore than to place the
parties . in their status quo ante position by quashing Ex. P-
and directing the Government to proceed further with the
applications in order to see whether permission could be
granted under Rule 11 of Chapter V.

In the light of these conflicting argunents what falls
for consideration in these appeals may broadly be enunci at ed
under the follow ng heads:

(I') Wether any rights accrued to the respondents
pursuant to the sanction granted to themunder Ex. P-4 for
openi ng new school s ‘or._upgradi ng-exi sting schools; so as to
chal l enge the cancellation order under Ex. P-7 or whether
the right of challenge would accrue to them only after
further approval was granted under Rule 11

2. \Wether it was open to the Governnent under the Act
and Rul es or under Section 20 of the Kerala General ' C auses
Act to cancel in toto the sanction given to 91 approved
applicants for opening new schools or wupgrading existing
school s;

3. Even if the Governnent had powers of cancellation
whet her the order under Ex. P-7 is vitiated by reason of (a)
nonobservance of the principles of natural justice (b) non-
application of mind and (c) influence of irrelevant grounds.
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Before taking up for consideration these questions, we
nmay set out the various stages contenplated by the Rules
whi ch have to be passed through by an educational agency in
order to open a new school or upgrade an existing school and
obtain recognition fromthe Governnent. It is relevant at
this juncture to nmention that the Act and the Rules do. not
prohibit the starting and running of private unaided schools
by any agency and the only restriction is that it will not
be entitled to secure recognition for the said school from
the Governnent unless the conditions inposed by the  Rules
are satisfied and conplied with. The inportance of securing

recognition lies in the fact that without recognition the
students studying in the unaided schools will neither  be
permtted to appear as candidates in the examnations
conducted by the State nor be eligible to avail of the

opportunities for higher education or to enter public
servi ce exam nation. The obtai nment of recognition from the
CGovernment is therefore a vital factor for the educationa
agencies starting new schools or newy wupgrading their
exi sting school s.
Coming now to the stages which shoul d be gone through

there are five stages as set out by the Division Bench and
whi ch enunciation is accepted by the | earned counsel for the
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appel l ants as the correct position. The first stage consists
of the Governnment going through the exercise under Rule 2
culmnating in the Government publishing under Rule 2(4) the
localities where new schools are to be opened or existing
schools are to be upgraded. The second stage consists of the
CGovernment calling for applications under Rules 2A(1) from
i nt endi ng applicants for opening new schools or for
upgrading the existing schools in the areas specified and
taking a final decision and publishing the Iist of approved
applicants in the Gazette under Rule 2A(5). Then comes the
third stage when the applications are subjected to nor e
detail ed scrutiny under Rule 11 regarding the fulfilment of
conditions set out in Rule 9 and the drawi ng up of the order
setting out the nane of the educational agency, the grade of
the school, the standards to be opened, the |location and
the date of opening of the school etc The fourth stage is
envi saged under Rule 14 and it consists of the educationa
agency permtted under Rule 11 to report to the educational
aut horities the factum of the opening of the school and the
fulfilment ~of the conditions set out in the order and the
names and qualifications  of the staff etc. so that the
educational officer can visit the school and submit a report
to the Director regarding the fulfilment of all t he
conditions by the school authority. The fifth and the | ast
stage |5 set out in Rules 16 and 17 and it pertains to the
school authority applying for recognition under Rule 16A and
the Director granting sanction under rule 17 after being
satisfied that the school authority has satisfied all the
requi site conditions for grant of recognition.
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A four-fold argunent was advanced by M. Poti to assai
the judgnment of the Division Bench. The contentions were
formul ated as under:

1. The respondents are not-entitledto the issue  of a
wit of mandanus because firstly they had wunauthorisedly
opened new schools in contraventionof Section 3(5) / without
obtai ning the Governnent’s permission under Rule 11  Chapter
V and secondly the proceedi ngs under Chapter V had reached
only the second stage of passing of an order ~-under Rule
2A(5) and had not reached the third stage —of permission
bei ng granted under Rule 11 whereafter only the respondents
woul d acquire "legitimte-expectation rights" cognisable in
I aw.

2. There was no violation of any Rule or the principles
of natural justice when the Governnent dropped the proposa
of permtting new schools to be opened or existing  schools
to be wupgraded in the 91 localities nmentioned in Ex. P-4
notification because it was an adm ni strative deci sion based
on Governnment’s policy and no adjudicative process was
i nvol ved in the passing of the cancellation order

3. In any event the CGovernnent had inherent powers of
revocation under Section 20 of the Kerala General C auses
Act corresponding to Section 21 of the Central Act and the
exerci se of such powers is not open to chall enge.

4. In any view of the natter, this was not a case where
the Hgh Court should have exercised its powers under
Section 226 to restore the sanction order under Ex. P-4
because the Court cannot inpose an econom ¢ burden on the
State’'s resources by issuance of a wit.

Taking up for consideration the first linb of the first
contention of the learned counsel, it s true the
respondents have opened new schools or upgraded their
existing schools at the approved localities on 2.6.1986
itself i.e. even before the final list of approved areas
under Rule 2(4) was published on 24.6.1986 and the sanction
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order under Ex. P-4 was published on 4.2.1987. The question
however will be whether by reason of the opening of the
schools prematurely, the respondents stand forfeited of
their right to question the cancellation order under Ex. P-
7. We think not. This is because Section 3(5) of the Act
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does not totally ban the establishment of a new school or
the opening of a higher class but only states that if any
school or higher «class is opened without following the
procedure, then such new school or higher class will not be
entitled to recognition by the Government. It wll not
therefore, be per se a contravention of the Act and the
Rules if an educational agency started a new school or
opened a higher class without following the provisions of
the Act and the Rules and the only disqualification it would
suffer is its disentitlenent to Government’s recognition
That apart the order of cancellation is not challenged by
the respondents on the ground they have already established
new school's or opened hi gher classes in existing schools but
on the ground the earlier order of sanction under Ex. P-4
had been cancelled without justifiable reason and w thout
the respondents being heard.” Therefore, the respondents
cannot be non-suited nerely on the ground they had opened
new schools or higher standards even before the Governnent
published its final |ist of approved areas under Rule 2(4).
Hence, the first linb of the first argunent of M. Poti
cannot be countenanced.

In so far as the second linb of the first contention is
concerned, it was urged by M. Poti-that the publication of
the final list wunder Rule 2(4) was only a prelimnary
exercise and not a final one because the initial ‘selection
of localities wunder Rule 2(4) for opening new schools or
upgradi ng existing schools requires further scrutiny and
approval under Rule 9 and consequently any order of sanction
granted under Rule 2A(5) would leave the grantee only in the
position of an applicant and not confer on him legitimte
expectation rights. In support of his contention M. Pot
pl aced reliance on certain passages in Chingleput Bottlers
v. Magestic Bottling. 11984] 3 SCR 190 at 211 to 213: AIR
1982 SC 149 paras 14 to 17; State of Kerala-v. A Laxm
Kutti, [ 1986] 4 SCC 632 at 654 and certai n passages in Wade
on Adm nistrative Law pages 464, 465, 624 and 625.

Looking at Rule 2 and the procedure enunciated therein
for determ ning the areas where new schools are to be opened
or existing schools are to be upgraded, we are unable to
accept the contention of M. Poti that the selection of
areas where additional educational facilities are to be
provided is only an informal and inconsequential exercise
and as such the final list published by the  Governnent
carried no force wth it till such time the further
sel ection process under Rule 9 is gone through. The reason
for our saying so is because Rule 2 prescribes an elaborate
procedure and the due application of mnd by severa

agenci es before the final list of approved areas is
published wunder Rule 2(4). Rule 2(1), enjoins the Director
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to prepare a |list of localities where new schools or
upgraded schools are to be opened after taking into
consideration all the relevant factors viz. the existing

schools in and around the locality, the strength of the
several standards and the accommpdation position in the
exi sting schools, distance factors and the educati onal needs
of the locality with reference to the habitation and
backwardness of the area etc. Besides publishing the
tentative list, the Director has to call for representations
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and objections frominterested parties and they have to be
duly considered by the Educational O ficers of the locality
and then by the Director hinmself and eventually the
CGovernment itself has to apply its mind to the selection of
areas and then cause the final list to be published. The
provi so to Rule 2(5) grants only linmted powers of
nmodi fication to the
Governnment viz. to alter the list here and there and not to
scrap it outright. Even the power of nodification can be
exerci sed only after giving the affected parties an
opportunity to nmake representations against the proposed
nodi fication. The sel ection of approved areas becomes fina
once the list is published under Rule 2(4), with or without
nodi fication and the finality is not contingent upon further
approval under Rule 9. Wiat Rule 9 itself provides for s
the grant of permission to applicants approved under Rule
2A(5) to open new schools depending upon the applicant
subj ectively satisfying the Governnent about his ownership
or right to possession of the site, buildings and other
needs of the school, his financial guarantee, has not being
convi cted of any offence involving noral terpitude and about
the locality being in need of the new school and the
accessibility of the newschool to the nenbers of the
public. It is significant to point out that Rule 9 speaks of
fulfilment of conditions only for opening new schools and
not for the upgradi ng of existing schools. Thus it nmay be
seen that Rule 9 |ays down subjective tests while Rule 2
prescribe objective as well as subjective standards in the
matter of selecting areas whichare in need of new schools
or upgraded schools. It was also pleaded that the final |ist
publ i shed under Rule 2(4) was vul nerable to cancellation at
any tine before new schools were actually opened in the
selected areas in accordance with the Rules because of
change of conditions in the selected areas or because of the
selected area losing their place of priority. This is too
fragile a statement to nmerit acceptance because the need of
a selected area, given recognition after an elaborate
process of selection, cannot di sappear overnight unless the
need is fulfilled by the Government itself opening ‘a new
school or by the residents of the locality migrating on a
| arge scale to another place.

That the publication of the final I|ist under Rule 2(4)
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has not only binding force on the Government but it also
entails consequential obligations on the Governnent coul d be
seen fromthe fact that Rule 2A( 1) mekes it inperative for
the Director to call for applications from interested
parties for opening new schools or upgrading existing
schools in the selected areas. M. Poti argued that it/ was
only to prevent a deluge of applications for opening new
schools all over the States the selection of areas under
Rule 2 is gone through so that the nunber of applications
could be restricted. It is difficult for us to accept « this
statenment because it runs counter to the schene of Rule 2
regarding the selection of areas on objective factors -and
subj ective considerations. Be that as it may, the nandate
contained in Rule 2A(1) goes to show that the identification
and selection of inadequately served areas under Rule 2(4)
is not an idle or neaningless exercise. Such being the case
the applications made under Rule 2A( 1) cannot be treated as
applications made by nmere specul ators or adventurers. On the
contrary the applications carry with thema certain anount
of legitimacy in that they pertain to opening of schools in
the i nadequately served areas notified by the Governnment and
are made in response to the Director’s notification calling
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for applications. In fact Rule 12 confers a right of
revision on those applicants whose applications for the
openi ng of new upgraded schools are not included in the |ist
of approved applicants published by the Government under
Rule 2A(5). Thus when even an unsuccessful applicant is
conferred a right to represent to Government against the
non-approval of his application, can it be said that an
approved applicant has no right whatever to conplain when
the sanction granted to himis revoked all of a sudden
wi t hout he being given any opportunity to show cause agai nst
such cancellation. It is significant to note that the Rules
do not provide for the revocation or cancellation of a fina
list published under Rule 2A(5) and that the right of
cancel lation is given to the Governnent only if the approved
applicant fails to satisfy the conditions laid down in Rule
9 and thereby becones disentitled to obtain sanction under
Rul e 11. The schenme of the Rules is such that after sanction
is accorded to an applicant under Rule 2A(5) to open a
new upgr aded school, then the applicant acquires a right to
have his _application considered further under Rule 9 as
regards his ownership or possession of |and, buildings etc.
his declaration of financial guarantee, the suitability of
the place offered by himfor location of the school and
about he being free of any conviction by any crimnal court
so as to entitle himto the issue of an order under Rule 11
The further scrutiny of the application of the approved
applicant wunder Rule 9 and the confirmtion of approva
under Rule 11 would not, however, nean that  the earlier
sanction granted under Rule 2A(5)does not create "legitinate

PG NO 112
expectation rights" in the approved applicant.

M. Poti contended that an applicant obtaining sanction
under Rule 2A(5) would only remain in the position of an
applicant and it is only after further permission is granted
under Rule 11, the applicant- can be said to acquire
"legitimte expectation rights" and the requisite
| ocus to challenge any order of cancellation passed by the
CGovernment. In support of his argunent M. Poti relied upon
(1) State of Kerala v. Laxm Kutty, (supra) where the Court
after referring to the ruling in Mani Subrat Jain v. State
of Haryana, [ 1977] 1 SCC 486 that a person whose nanme had
been recomended for appointnent as a District Judge by the
Hi gh Court under Article 233(1) had no legal right to the
post, held that unless there was a judicially enforceabl e
right no wt of mandanus for enforcement of a right ~would
lie; (2) Chinglepet Bottler v. Majestic Bottling, ~ (supra)
where the distinction drawn by Megarry V.C in Mecinnes V.
Onsl ow Fane and Anr., [19781 3 All. E R 211 between initia
applications for grant of |l|icence and the revocation
suspensi on or refusal to renew |licence already granted was
referred to and the Court observed that "the principle that
there was a duty to observe the audi alteram parteni Rule
may not apply to cases which relate not to rights or Iega
expectations but to mere privilege or licence; (3) Wade on
Adm nistrative Law, Vth Edition, where difference between
rights, liberties and expectations have been set out as
under :

"In many cases legal rights are affected, as where
property is taken by conpulsory purchase or someone is
dismssed from a public office. But in other cases the
person affected may have no nore than an interest. a liberty
or an expectation. An applicant for a |licence, though devoid
of any legal right toit, is as a general rule, entitled to
a fair hearing and to an opportunity to deal wth any
al | egati ons against him The holder of a |icence who applies
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for its renewal is likewise entitled to be fairly heard
before renewal can be refused. So also is a race goer before
he can be put under a statutory ban against entering a
public race course

In none of these situations is there legal right, but
they may, involve what the courts sonmetines call "legitimte
expectation . This expression furnishes judges with a
flexible criterion whereby they can reject unneritorious or
unsuitable clains. It was introduced in a case where alien
students of scientol ogy" were refused extension of their
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entry permts as an act of policy by the Home Secretary. The
Court of Appeal held that they had no | egitinmate expectation
of extension beyond the permitted tine, and so no right to a
hearing, though revocation of their permits within that tinme
woul d have been contrary to legitimate expectation. Likew se
where car-hire drivers  had habitually offended against
airport byel aws, w th many convictions and unpaid fines, it
was held that they had no legitinmte expectation of being
heard before bei ng banned by the airport authority. There is
some anbiguity in the dicta about Iegitimte expectation
which rmay apparently -nean either expectation of a fair
hearing or expectation of the licence or other benefit which
is being sought. But the result is the sane in either case:
absence of legitimte expectation will absolve the public
authority from affordi ng a hearing.

For the purpose of natural justice the -question which
matters is not whether the clainmant has sone legal right but
whet her legal power is being exercised over him to his
di sadvantage. It is not a matter of property or of vested
interests, but sinmply of the exercise of governnmental power
in a manner which is fair and considerate."

The argunent, therefore, was that the respondents had no
locus standi to move the court to seek the quashing of Ex.
P-7 order and mandanus for theirapplications being approved
and granted sanctioned under Rule 17. Refuting this
contention Dr. Chitale argued that the respondents were
"persons aggrieved' and they had locus standi in ‘the ful
sense of the termto nove the court since their right to
open a school, though not clained as a constitutional right
was a natural right and their suitability to open a schoo
in the selected area having been accepted and their nanes
included in the list published under Rule 2A(S), the
Government could not cancel the list. Dr. Chitale relied
upon the decisions of this Court in Ebrahim Aboobakar and
Anr. v. Custodian General of Evacuee Property, [1952] SCR
696 and S.P. CGupta v. Union of India, [1981] Supp. SCC 87.
Arguments were al so advanced by the appell ant’s counsel to
contend that any permi ssion given under the Rule to run a
school would only be a privilege while the respondent’s
counsel would say that it was a right within the neaning of
Article 19(1)(g) of the Constitution. W do not think it
necessary to go into this aspect of the matter because of
the controversy narrowi ng down to the questi on whet her after
havi ng granted sanction to the respondents under Rule 2A(5)
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to open/ upgr ade schools, subject to sati sfying t he
conditions under Rule 9 and obtaining clearance under Rule
11, the CGovernnent could go back on the nmatter and cance
the sanction order and that too wthout giving the
respondents any hearing at all

In the course of the argunents M. Poti |laid stress upon
the fact that while Rule 9 | ays down several conditions for
being fulfilled before pernission can be granted under Rule
11 to an educational agency to start a new school or upgrade
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a school, the order nmade under Rul e 2A(5) nakes nention of
only one of the several conditions being noticed by the
CGovernment viz the provision of land for the pr oposed
school and as such the order, despite the use of the word
"sanction" can by no stretch of inagination be considered as
an order which conferred rights upon the respondents and
therefore it was futile for the respondents to say that
legally enforceable recognition had been given to them to
open schools in the selected areas. Going a step further M.
Poti said that in many cases even the solitary factor
noticed by the Government viz the provision of land for the
proposed school had not been adequately satisfied and this
shortcom ng has been referred to in the alleged sanction
order passed under Rule 2A(S). Going to the other end, M.
lyer and Dr. Chitale tried to take up the stand that the
sanction order passed under Rule 2A(5) was virtually one
under Rule 11 because the ~respondents had furni shed
information pertaining to all the conditions enunciated in
Rule 9 and therefore what remai ned for the Government was
only to see whether the schools opened or upgraded by the
respondents were entitled to grant of recognition under Rule
17 or not. W are wunableto find nerit in the |ast
contention of the respondents in this behalf because the
Di vi si on Bench has clearly stated in para 52 of the judgnent
that the stage of the Govern nent giving directions for
ful filment of various conditions has not been reached and
therefore it was directing 'the State to proceed to take the
further steps comencing fromRule 11, Chapter V of the
K ER" Inviewof this categoric finding and since it is
the admtted position that~ the Governnent have not
subj ectively scrutinised the application of each of the
respondents with reference to the conditions enunciated in
Rule 9, there is no scope for the respondents to say that
the sanction order made under Ex. P-4 was for all practica
purposes an order made under Rule 11. Even so, we cannot
accept the contention of the State that the applications
submitted by the respondents, despite their approval by the
Di strict Educat i onal Oficer, the Director and t he
Covernment and the publication of the sanction order  under
Rule 2A(5) remained only at the threshold and it was
therefore open to the Government to revise its policy of
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openi ng new school s or upgradi ng existing schools and throw
over board all the approved applications. W do not

therefore feel persuaded to accept the first contention of
the appellant’s counsel that the sanction order passed in
favour of the respondents under Rule 2A(5) carried no rights
with themand that they would remain still-born orders  till
t hey passed through the third stage and were gi ven
acceptance under Rule 11.

The second maj or contention of the appellant’s  counsel
it my be recalled, was that the Governnment had not viol ated
any statutory provision or the principles of natural justice
when it passed the cancellation order Ex. P-7 revoking the
earlier order Ex. P-4. To a large extent the argunents  on
this aspect of the matter overl apped the argunents advanced
with reference to the first ground of attack already dealt

with. |t was once again argued that the identification and
sel ection of poorly served areas in the matt er of
educat i onal facilities under Rule 2 was only an

administrative exercise in order to restrict the nunmber of
applications for opening new schools wthin mnanageable
limts and that the real test of selection of the areas
began only when the applications were processed under Rule
9. It was |likew se urged that though the Governnent was
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bound to inplement the Directive Principles contained in
Article 41 of the Constitution in the matter of providing
educational facilities, the obligation was subject to the
limts of the econonic capacity of the Governnent and as
such the CGovernnent cannot be compelled by any educationa
agency or even by the Court to open new school s unm ndful of
the financial burden that would be cast on the State by the
openi ng of such school s.

The last subm ssion nade in this behalf was that the
revocation order passed under Ex. P-7 was not in pursuance
of any adjudication of the rights of the applicants but to
make known the revised policy of the Governnent which was
taken after considering several relevant factors such as the
i nadequate resources of the applicants in providing |ands,
bui | di ngs, equi prment, financial guarantee etc. for opening
t he proposed school s, the backl ash on Governnent’'s finances
due to the resultant surplusage of teachers that would occur
in aided and governnent schools due to opening of nore
unai ded schools etc. and therefore the respondents could
neither . ‘complain of violation of the statute or t he
principles of natural justice when the Government passed the
i mpugned order under Ex.  P-7. 1t was pointed out by M. Pot
that the Secretary to Governnent, Education Department had
pointed out in January 1983 about the inadvisability of
opening new schools ~and aboutt many of the applicants
failing to satisfy nbpst of the required conditions for
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opening new schools but in spite of it ‘the Education
M ni ster had acted in.a cavalier manner in passing the order
of sanction under Ex. P-4 and therefore the CGovernnent was
well within its rights in witholding the order in the first
i nstance and revoking it in toto subsequently-.

We are unable to see persuasive force in t hese
contentions because they do not take notice of the realities
of the situation. As we have ~already pointed out, the
identification of inadequately served local areas in the
matter of educational facilities and their sel ection process
under Rule 2 cannot be construed as a neaningless ‘and idle
exercise. That apart, the final list of selected areas
publ i shed under Rule 2(4) has not been revoked or cancelled
by the Government. Though a fresh list of areas has to be
prepared once in tw years, that would not mean that the
list can be rendered irrelevant due to noninplenentation
Such being the case the sanction order granted to the 91
applicants fromanong the total nunber of 122 applications
has the support of the earlier Governnment order made under
Rule 2(4). 1t must, therefore, logically follow that the
approved applicants are entitled to have their  applications
taken to the next stage for consideration on nore subjective
factors so as to obtain perm ssion under Rule 11 if/ they
satisfied the requirements laid dowmn by Rule 9. W have
already pointed out that the Rules do not provide for the
CGovernment reviewi ng suo motu any order of sanction ' passed
under Rule 2A(5) in favour of any applicant for opening of a
new school or upgradi ng an existing school and its power - of
revision under Rule 12 is confined to the reconsideration of
the case of any applicant whose nane did not find a place in
the final 1ist of approved applications published by the
Gover nment .

In so far as the argunent that the Government cannot be
conpel | ed by any educational agency or by the Court to incur
addi tional financial burden by opening new schools, or new
cl asses is concerned, we have to point out that the argument
in the present context has no force because all the
applications that were approved pertained to the opening of
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unai ded schools. Therefore, there is no question of the
CGovernment being put to additional financial burden due to
t he opening of new schools in the selected areas. Moreover,
the sanction order under Ex. P-4 specifically provided that
"the applicants for opening of the schools or upgradation of
the school s shall give an undertaking as provided under note
(v) to Rule 11 Chapter (V) of the KE R " The undertaking
referred to above is for ensuring that the approved
applicant "shall not nove the Governnent at any tinme for the
conversion of the school into an aided school” and clause
(b) of Rule 11 further provides that "if any application is
made for conversion into an aided school, the perm ssion
granted for opening of  the school shall automatically
| apse.” Hence the argunment that the Governnent wll be
saddled with additional financial burden by the opening of
new unai ded school s i's a ni's-concei ved one.
PG NO 117

It ~cannot be disputed that the applicants have to
necessarily nake arrangenents for purchasing or taking on
| ease the required extent of Iland as well as naking
arrangenents for the building and equi prent that would be
needed, for obtaining sanction fromthe Governnent even at
the stage of making an application under Rule 2A(2). The
CGovernment cannot, ~ therefore, be heard to say that no
prejudice would occur-to the respondents by reason of the
cancel l ation order and that no principles of natural justice
woul d be voilated if the Government unilaterally revokes an
or der of sanction granted under ~Rule 2A(5) to the
respondents for opening new schools or for upgr adi ng
exi sting schools. For all these reasons, we are unable to
accept the second contention of the appellant’s counsel

W now pass on to the third contention that even if
there is no provisioninthe Rules for the Governnent
cancelling the sanction order passed under Ex. P.4, the
Government is always possessed of ~inherent powers of
revocati on under Section 20 of the Kerala General & O auses
Act and hence the Division Bench/was wong in holding that
the Governnent had no jurisdiction to pass the  inpugned
order Ex. P-7. In support of this argument, M. Pot
referred to the decisions in M P. State v. V.. P. Sharma, |
1966] 3 SCR 557 at 570 and Lt. Governor_ v. Avinash Sharma
[1971] 1 SCR 413 at 416. Both the cases arose under the Land
Acqui sition Act and what was in issue before the Court was
whet her the Governnment could exercise powers only under
Section 48 of the Land Acquisition Act- to wthdraw a
notification for acquisition made under Section 4(1) of the
Act. In the first case, after the issue of a notification
under Section 4(1), the Covernnent issued successi ve
notifications under Section 6 of the Act covering different
portions of the Iand notified for acquisition under ~ Section
4(1). The validity of the last of the notifications under
Section 6 was challenged on the ground that a notification
under Secti on 4(1) <could be followed only by one
notification under Secti on 6 and t hat successive
notifications wth respect to different parts of the land
conprised in one notification under Section 4(1) cannot be
made. The contention was upheld by the Hi gh Court and also
by this Court after over ruling the plea that once
notification was made under Section 4(1), the Governnent
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coul d issue successive notifications under Section 6 as |ong
as the notification under Section 4(1) was not w thdrawn by
the Governnent in exercise of its powers under Section 48.
In repelling this contention, the Court i ncidentally
observed that the argunent "that the only way in which the
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notification wunder Section 4(1) can cone to an end is by
wi thdrawal under Section 48(1)" is not correct because
"under Section 21 of the General C auses Act the power to
issue a notification includes the power to rescind it and
therefore it is always open to the Governnent to rescind a
notification under Section 4 or under Section 6 and a
wi t hdrawal under Section 48(1) is not the only way in which
a notification under Section 4 or Section 6 can be brought
to an end."

In Lt. Governor Vv. Avinash Sharng, (supra) t he
CGovernment caused a notification under Section 4 of the Land
Acqui sition Act to be made on March 31, 1964 and foll owed
the sanme by a conposite notification on May 16, 1964 under
Section 6, 17(1) and (4). Then the Collector served notices
under Section 9 in June 1964. Subsequently on Cctober 5,
1965 the State Covernment published an order cancelling the
earlier notifications dated March 31, 1964 and May 16, 1964.
The owner of the | and chall enged the cancell ation order and
sought . a mandanus to direct the Governnent to proceed wth
the acquisition in accordance with |aw and deternine the
conpensation —payable to ~him for ~conmpulsory and urgent
acquisition. It was contended on behalf of the State that
under Section 21 of the CGeneral Causes Act the State had
the power to cancel the notification at any tinme and that
Section 48 of the/Land Acquisition Act did not trench upon
that power. The contention was rejected and the Wit
Petition filed by the owner of the land was allowed. In the
course of the judgnent it was observed as follows:

" Power to cancel a notification for conpul sory
acquisition is, it is true, not affected by Section 48 of
the Act. By a notification under Section 21 of the Genera
Clauses Act, the government nmay cancel or rescind the
notifications under Sections 4 and 6 of the Land Acquisition
Act". The Court, however pointed out that "The power ' under
Section 21 of the CGeneral Clauses Act cannot be exercised
after the land statutorily vested in the State Governnent.

In anot her portion of the judgnent it was observed that
after possession has been taken pursuant to a notification
under Section 17(1) the land is vested in the Governnent and
the notification cannot be cancel |l ed under Section 21 of the
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General Causes Act, nor can the notification be w thdrawn
in exercise of the powers under Section 48 and that any
other view would enable the Government to circunvent -the
specific provision by relying upon a general power.

M. Poti’s contention was that till the pernission was
granted under Rule 11 for openi ng new schools or - upgrading
school s, the power of the CGovernnent under Section 20 of the
Kerala General Causes Act renmained unaffected. W' are
unabl e to accept this argunent because as pointed out by the
Division Bench, the Act and the Rules do not provide for
revocati on of an order of sanction granted under Rule ' 2A(5)
before taking the application to the third stage and
evaluating it on subjective considerations as to whether
perm ssi on should be granted under Rule 11 or not. In other
words once the governnent approves an application for
opening a new unaided school or a higher class in an
exi sting unaided schools and passes an order under Rule
2A(5), then the successful applicant acquires a right of
legitimate expectation to have his application further
consi dered under Rules 9 and 1 | for the issue of a sanction
order under Rule 11 for opening a new school or upgrading an
exi sting school. It is no doubt true, as pointed out by the
Di vi sion Bench, that by the nere grant of an approval under
Rul e 2A(5), an applicant will not acquire a right to open a
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new school or to upgrade an existing school but he certainly
acquires a right enforceable in law to have his application
taken to the next stage of consideration under Rule | |. The
Di vi sion Bench was, therefore, right in taking the view that
the general power of rescindment available to the State
CGovernment under Section 20 of the Kerala General d auses
Act has to be determned inthe light of the "subject
matter, context and the effect of the rel evant provisions of
t he statute." For the aforesaid reasons t he fourth
contention of M. Poti has also to fail

The last contention of M. Poti was that the Division
Bench of the High Court ought not to have issued wits under
Article 226 of the Constitution for quashing the order under
Ex. P-7 and issuing a mandanus to the Governnent to proceed
with the approval - exercise’ and consider the eligibility
of the respondents for being granted perm ssion under Rule
11 for opening new'school's or upgrading existing schools in
the selected areas. Various factors were adverted to in
support of this plea. It was first of all stated that the
respondents- have no enforceable right under lawto open a
school or-to insist upon government accordi ng them sanction

Secondly, it was stated that many of the respondents were
not possessed of adequate |and or suitable buildings or
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necessary equi pnent or-financial resources etc. to open the
schools. Thirdly, it was urged that the academ c year 1986-
87 had alnobst conme to a close when the order under Ex. P-4
was issued and hence the order ~had practically becone
i nfructuous. Fourthly, it was stated that though there would
be no direct expenditure for the State in the opening of
unai ded school s, the consequential results would affect the
finances of the State. It was said that as a result of the
opening of new unaided schools or —upgraded schools, the
pupil strength and the division strength in the existing
government and ai ded school s inevitably get reduced and this
led to reduction in the teaching staff strength of those
schools and the teachers thrown out of enploynent have to be
given protection by the State by treating themas protected
teachers and absorbing themin other government = and  ai ded
schools as and when vacancies arose-and it—was in this
manner the,State’s finances came to be affected.” By this
devi ous reasoning it was contended that the State cannot  be
conpelled to incur additional expenditure in order to oblige
the respondents openi ng new schools etc.

W have given our careful consideration to these
submi ssions and find that they have no nerit or substance.
We have already set out step that though the respondents do
not claima fundanmental right, since thembase their claim
under Article 30(1), to open new schools, they do acquire a
legal right wunder the Act and the Rules, after t he
CGovernment finalises the list of approved applicants for
opening new schools or upgrading existing schools 'in the
sel ected areas. The Rules enjoin the CGover nirent to
scrutinise the applications at various |evels and then cause
a list of the approved applications to be published. Any
applicant whose nanme is not included in the approved |ist
can file a revision to Governnent under Rule 12 and seek
redressal of his grievance. Therefore it follows that if an
application is approved and sanction is granted under Rule
2A(5), the applicant acquires a justiciable right to have
his application consi der ed at the next | evel of
determ nation under 9 and Rule 11. To take any ot her view of
the matter would run counter to the Rules in Chapter V and
the legislative intent underlying them In so far as many of
the respondents not possessing the required extent of |and
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or the type of building or the anpbunt of finance etc. for
opening a new school, it is always open to the Governnent
when scrutinising the applications in the context of Rule 9,
to refuse grant of permission to those applicants and reject
their applications. By the judgnent of the Division Bench

the right of the State Governnent to pass appropriate orders
under Rules 9 and 11 have not been taken away. As regards
the contention that the sanction granted under Ex. P-4 on
4.2.87 was al nost at the
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cl ose of the academ c year and as such the order could not
have been effectively inplemented by the respondents even if
the order had not been revoked, we have only to point out
that the applications were nade well in tinme but at the
instance of some parties who noved the Hi gh Court, the
CGovernment was restrai ned from passing sanction orders and
it was on account of that there was sone delay. Even
ot herwise Rule 11 provides for the Governnent prescribing
the date fromwhich the school should start functioning. It
is always therefore open to the Governnent to fix the date
from which the school should start functioning and the
CGovernment is not left without power to exercise regulatory
control in such matters. The |ast of the reasons given viz.
that by the opening of new aided schools, the teachers in
the governnent and aided schools will be rendered surplus
due to fall in the pupil strength or the division strength
in the existing schools, it speaks rather -poorly of the
standards of education in Governnment and ai ded schools. Be
that as it may, ‘this cannot be a reason which can be
advanced by the Governnent after it had gone half the way
through the exercise of opening new schools in areas and
localities where educational facilities are not adequate. It
was urged that there are 16,000 schools in Kerala State and
they thenselves cast a heavy burden on the finances of the
State and as such the State cannot afford to have nore
teachers thrown out of enployment in CGovernment and aided
schools due to opening of new schools and pay them their
salary till such tine they are absorbed in regul ar 'vacanci es
in the existing schools. The argunment fails to take note of
the fact that all these factors were not new devel oprments
but were in existence even when the Government took steps
under Rule 2 to identify the poorly served areas and then
called for applications frominterested parties for grant of
perm ssion to open new schools or to upgrade existing
schools. If really the opening of new aided schools ~would
result in an adverse effect upon the finances of the State,
then the Government should find renedy for the situation by
amending the Rules suitably so as to severely limt. the
scope for opening new unaided schools by putting nore
stringent conditions. In fact, the Government have  al ready
proceeded in that direction and even now Rule 11 stipul ates
that any unai ded school granted recognition should not seek
conversion into an aided institution and that if  such
conversion is sought for, then the recognition granted
earlier wll automatically |apse. Over and above all these
things, it 1is inconceiveable that by the opening of 1
unai ded school s, new or upgraded, even assuming all of them
are granted perm ssion under Rule 11, the inpact on the
pupi |l strength of division strength the existing governnent

and aided schools wll be so great as to cause a |arge
nunber of teachers being rendered surplus and the Governnent
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being forced to incur heavy expenditure by treating them as
protected teachers and paying themtheir salary. W are,
therefore, in conplete agreement with the Division Bench
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that these factors are undoubtedly extraneous ones and do
not afford justification for the passing of the inpugned
order Ex. P-7 for revoking the earlier sanction order Ex.
p-4. Hence the last contention also fails.

In the |light of our reasoning and conclusions, our
answers for the three questions fornulated by us are as
under :

(1) Though the sanction granted to the respondents under
Ex. P-4 would not by itself entitle themto open new schools
or upgrade the existing schools, it did confer on them a
right to seek the continuance of the statutory procedura
streamin order to have their applications considered under
Rule 9 and dealt with under Rule 11

(2) I't was not open to the Governnent, either under the
Act or Rul es or under Section 20 of the Kerala GCenera
Clauses Act to cancel in toto the approval granted to the
respondents under - Rul e 2A(S), for opening new schools or
upgr ading existing schools in the selected areas on the
basis of a revised policy.

(3)  The inpugned order under Ex. P-7, irrespective of
the question whet her the Governnent had the requisite power
of cancel-lation or not, is vitiated by reason of non-
observance of the principles of natural justice and the vice
of extraneous factors.

In the result, 'all ‘the appeals fail and are accordingly
di sm ssed. There will be no order as to costs.
However, even as the Division Benchhas done, we nake it
clear that we are not meki ng any pronouncenent about the
suitability or otherw se of the respondents to be granted
perm ssion under Rule 11 to open new schools or upgrade
existing Schools. Al that we hold is that the respondents
are entitled, on the basis of the earlier order passed in
their favour under Ex. P-4, to seek continuance of the
statutory procedure in order to have their applica-tions
consi dered wunder Rule 9 and for appropriate orders being
passed under Rule 11 in accordance with | aw.

Y. Lal Appeal s di sm ssed.




