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S.B. Sinha, J.
1. Leave granted.

2. Appel  ant i s aggrieved by and dissatisfied with a judgment and order
dated 4.6.2007 passed by a Division Bench of 'the Andhra Pradesh Hi gh

Court in Wit Appeal No. 627/628 of 2005 whereby and whereunder it

refused to interfere with the judgnent and order passed by a |l earned Single
Judge of the said Court in WP No. 476 of 2001.

3. Respondent at all naterial tinmes was an enpl oyee in the appellant
Bank. He was pl aced under suspension on or about 13.8.1998. A

departmental proceeding was initiated agai nst him

12 itens of charges were drawn up; charge Nos. 11 and 15 wher eof
read as under:

"Charge No. 11: He authorized cash and transfer
credits to the demand | oan accounts agai nst pledge

of gold ornanents of Snt. P. Lakshm, his wife,
fromout of proceeds of |oan anmpbunts rel eased to

two DIR and one cash credit borrowers. Thus he
facilitated his wife to get undue pecuni ary benefit by
permtting unauthorized adjustments which were

done with his prior know edge.

Charge No. 15: He sanctioned and rel eased

loans to his close relatives in contravention of H O
Cir. No. ADV/98 of 1976 dated the 2nd Decenber,
1976."

4, He was al so proceeded against in a crimnal case. He was acquitted
of the crimnal charges.

5. However, the departmental proceedi ngs continued during pendency of
the crimnal proceedings as prayer for stay thereof was not acceded to. The
Enquiry Oficer found that all the charges apart fromcharge Nos. 1(a), 2(b),
3 were proved.

6. The Appointing Authority passed an order of dismssal. An appea
preferred thereagainst by the respondent was di smi ssed.
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7. By an order dated 29.12.1995, the appellant was acquitted of the
charges framed against himin the crimnal proceeding under Sections 120B,
420 and 468 of the Indian Penal Code. He was also acquitted of the charges
for alleged comm ssion of offences under Section 5(1)(d) read with Section
5(2) of the Prevention of Corruption Act.

8. Respondent, however, was convi cted under Section 477(A) of the

I ndi an Penal Code as al so under Section 5(1)(d) and 5(2) of the Prevention
of Corruption Act. He preferred an appeal thereagainst before the High
Court.

A Wit Petition was also filed questioning the said order of disn ssal

9. By an order dated 12.3.1999, a |earned Single Judge of the High Court
guashed the order of punishment and directed the disciplinary authority to

i ssue a show cause notice indicating the nodified puni shnent and pass an
appropriate order.

10. A show cause notice was issued, pursuant to the said direction.

11. Again an order of dism ssal was passed on 2.7.1999. An appea
preferred thereagai nst was di smssed. Another wit petition was filed by the
respondent aggrieved by and dissatisfied therewth.

12. The Crimnal Appeal filed by the appellant cane up for consideration
before a | earned Single Judge of the H gh Court and by a judgment and

order dated 3.10.2001, it was held:

" In such a case, it is difficult to believethat the
appel l ant had any intention to benefit hinself or

ot her persons. It has to be noted that the above

reasoning of the trial court is nmpst perverse and

wi t hout any material. In nmy consi dered view the

trial court had junped to the conclusion wthout

any basis."

13. As regards, alleged comm ssion of offence under Section 477A of the

I ndi an Penal Code, it was stated:

"From t he above di scussion, | amof the

consi dered opi nion that the appellant could not

have made the alleged entries willfully and with

di shonest intention to defraud. It is certainly not
the case of the prosecution that the appellant had

i ndependently committed the offence under

Section 477-A 1.P.C. and on the contrary the
specific allegation of the prosecution was that
there was conspiracy initially and as such a
conspiracy has culmnated into various offences
attributable to all the accused and in particul ar of
the of fence under Section 477-A against the
appel | ant .

Therefore, in view of the above observati on nmade

by the Apex Court and in view of peculiar facts

and circunstances, in the instant case, it is unsafe
to draw any adverse inference agai nst the appell ant
that he committed the offence under Section 477-A
I.P.C., inasmuch as the essential ingredients viz.,
"willfulness’ and 'intention’ to defraud coul d not
successfully be substantiated by the prosecution
agai nst the appell ant. Admittedly the case of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 9

appel l ant as stated in his exam nati on under

Section 313 Cr.P.C., that it was only a m stake
conmitted inadvertently and fromthe above facts

and circunstances and the evidence on record, the
only inference that can be drawn is that the
accused, no doubt, m ght have made some w ong
entries, but the sane cannot be terned as acts of
willfulness and with fraudulent intention to falsify

the accounts. Hence the appellant is entitled for
an acquittal for the of fence under Section 477-A
I.P.C."

The judgment of conviction and sentence under Sections 5(1)(d) and
5(2) of the Prevention of Corruption Act was al so set aside by the Hi gh
Court opining that the prosecution had failed to prove the guilt of the
accused beyond al |l ‘reasonabl e doubts, hol di ng:
"... In other words when the appellant was
acquitted of all the charges including the charge
under Section 477-A, |1.P.C. by this Court, it
cannot be said that he committed the of fence under
the provisions of Prevention of Corruption Act."

14. The Wit Petition filed by the appellant agai nst the order of disnissa
passed agai nst himcanme up for consideration before a | earned Single Judge

of the H gh Court. The High Court, while passing its judgment dated
7.02.2005, considered the totality of the circunstances.

As regards the correctness of the order of dismissal, it was opined:

"\ 005. The said orders can in no way be considered to
be a reason as such for a de novo consideration on
the aspect of punishnent and it is also to be

noti ced that reconsiderationis only in respect of
puni shment and that too based on the earlier
recomendati ons nmade i n appeal. Therefore,
necessarily it follows that the order of dism ssal ‘as
was i nposed earlier on 23.07.1994 coul d not

possi bly be repeated or restated rmuch less

r ei nposed. Necessarily it has to be any ot her

puni shrent ot her than the order of dism ssal or
renoval . Further, the specific direction is only to
take a follow up action in terns of the directions
given in the appeal on the earlier occasion. Thus,
on a conspectus reading of the said directions, the
only scope left for reconsideration is to once again
take into consideration the earlier directions given
i n appeal and not otherw se, or to i npose any other
puni shnment much | ess di sm ssal order. Havi ng
regard to the aforesaid circunstances and al so

even taking into account totality of the
circunmstances vis-‘-vis the allegations as nade

agai nst himand al so the clear acquittal of the
petitioner on crimnal side though it may not be

bi ndi ng, necessarily the respondents had to foll ow
the earlier orders of this Court, since the same are
not kept in view and the inpugned orders are not

in ternms of the said order. Hence, the matter
requires to be reconsidered afresh by the
aut horities. In the circunstances, it has to be held

that the inmpugned orders of the respondents in

di smissing the petitioner fromservice are not only
contrary to the directions given by this Court on
12.03.1999 in WP. No. 16833 of 1994, but also do
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not in any way comensurate to the gravity of the
al | egations as nade or found against him"

It was directed:

“In the circunstances, both the Wit Petitions are
al l owed setting aside both the orders of

respondents dated 02.07.1999 and 02. 02. 2000 and
directing fresh consideration and di sposal of the
matter in accordance with |aw after giving notice
and opportunity to the petitioner. The respondents
are also directed to pay subsistence all owance and
all such other allowances to which the petitioner is
entitled during the period of his suspension from
01.08.1994 to 02.07.1999. No costs."

15. An intra-court appeal was preferred thereagainst. The Division
Bench, in_ its inpugned judgnent dated 4.06.2007, opined:
"I'n the present case, we find that the enquiry

of fi cer had exonerated the respondent of charges
1(a), 2(b), 3 and 5, which pertain to

m sappropriation and deriving of pecuniary

benefits by him A'perusal of the judgnment dated
03. 10. 2001 passed by the | earned Single Judge in
Crimnal Appeal No. 12 of 1996 nmkes it clear that
the respondent was honourably acquitted with an
unequi vocal finding that there was neither any |oss
to the bank nor any pecuniary benefit was taken by
the respondent. Thus, on the crucial issue whether
the respondent is guilty of financial mnisfeasance
and mal f easance, there is no conflict between the
findings of the enquiry officer and the Court,

whi ch di sposed of the crimnal appeal .  Since the

| earned Single Judge, who decided Wit Petition

No. 16833 of 1994 and the appointing authority,

whi ch reconsidered the matter in the |ight of the
direction given by this Court, did not have the
benefit of considering the judgnent of -acquitta
rendered in Crimnal Appeal No. 12 of 1996, the
only appropriate course would be to direct the
appel l ants to again consider the respondent’s case
and pass appropriate order in accordance with | aw.

[ Enphasi s suppli ed]

It was directed: -
“In the result, Wit Appeal No. 627 of 2005 is
di smssed and Wit Appeal No. 628 of 2005 is
di sposed of with the direction that the appointing
authority shall reconsider the case of the
respondent on the issue of quantum of puni shnent
to be inposed on himand pass appropriate order
within six weeks fromthe date of receipt of copy
of this judgnent."

16. M. Soli J. Sorabjee, the | earned senior counsel appearing on behalf of
the appellant would submit that the High Court conmtted a serious error in
passing the inpugned judgrment insofar as it failed to take into

consi deration: -

(i) That the crimnal court nerely granted the benefit of doubt in

favour of the respondent; and

(ii) Even an order of acquittal may not be a bar for passing an order of
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di smssal fromservice particularly keeping in viewthe fact that a
bank enployee is required to maintain strict integrity.

17. M. P. Kata Rao, the respondent appearing in person, however, would
urge that both the departmental proceedings and the crininal case were

based on the sane set of facts. The charge of m sconduct against him it
was urged, was based on violation of sone procedural guidelines only and,
thus, not grave in nature. It was pointed out that the | earned Single Judge
exam ned the entire records and it had been found that the respondent is not
guilty of any mal practice and furthernore has not derived any pecuniary
benefit. Even the charges of m sappropriation, it was urged, have not been
proved agai nst him

18. There cannot be any doubt whatsoever that the jurisdiction of superior
courts in interfering with a finding of fact arrived at by the Enquiry O ficer
islimted. The Hi gh Court, it is trite, would also ordinarily not interfere
wi th the quantum of punishnent.- There cannot, furthernore, be any doubt

or dispute that only because the delinquent enployee who was al so facing a
crimnal charge stands acquitted, the sane, by itself, would not debar the

di sciplinary authority in initiating a fresh departnental proceedi ng and/ or
where the departnental proceedi ngs had al ready been initiated or to continue
therew t h.

19. We are not unm ndful of different principles |aid down by this court
fromtinme to time./ The approach that the court’s jurisdictionis unlimted
al t hough had not found favour with sone Benches, the applicability of the
doctrine of proportionality, however, had not been deviated from

20. The I egal principle enunciated to the effect that on the same set of
facts the delinquent shall not be proceeded in a departnental proceedings
and in a crimnal case sinultaneously, has, however, been deviated from

The dicta of this Court in Capt. M Paul” Ant hony v. Bharat Gold M nes Ltd.
and Anot her [(1999) 3 SCC 679], however, renains unshaken although the
applicability thereof had been found to be dependant on the fact situation
obtaining in each case

21. The case at hand is an exceptional one. Respondent was a responsible
officer. He was holding a position of trust and confidence. He was
proceeded with both on the charges of crimnal nisconduct as al so civi

nm sconduct on the sane set of facts, subject, of course, to the exception that
charges Nos. 11 and 15 stricto sensu were not the subject matter of crimna
proceedi ngs, as integrity and diligence, however, were not in-question

Before us also it has not been contended that he had nmmde any personal gain.

22. The High Court in its judgnment categorically opined that he nerely
had conmitted sone inadvertent mstakes. He did not have any intention to
conmit any msconduct. The purported m sconduct on his part was neither
willful nor there existed any fraudul ent intention on his part to falsify the
account. The High Court opined that the prosecution had failed to bring

hone the guilt of the accused beyond all reasonabl e doubts for the offences
puni shabl e under the provisions under the |Indian Penal Code.

The judgrment of the High Court states a definite view, It opined that
the finding of the I earned Trial Judge hol ding himguilty under Section 477A
of the Indian Penal Code and the provisions of the Prevention of Corruption
Act was perverse. The circunmstances in favour of the accused, the High
Court inferred, had wongly been attributed agai nst himby the Trial Judge.

23. A learned Single Judge of the Hi gh Court in his judgnent dated

7.02. 2005 only upon taking into consideration the observations rmade by the
High Court in the said crimnal appeal but also the other circunstances,
brought on record, directed fresh consideration and di sposal of the natter in
accordance with the | aw upon giving an opportunity of hearing to the
respondent. The Division Bench of the High Court, in the first round of
l[itigation, noticed that the entire record had been perused by the | earned
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Single Judge. It was found that the original authority had inposed a

puni shnment of only stoppage of one increnment with cunul ative effect which
was nodified by the appellate authority into one of withholding of increnent
wi t hout cumul ative effect and held that failure of the disciplinary and
appel l ate authorities to take into consideration nodified punishnent has
caused serious prejudice to the respondent.

24, It was furthernore noticed that in purported conpliance of the
directions issued by the | earned Single Judge, the penalty of dismssal from
service was re-inposed on the respondent.

25. The Division Bench, however, disagreed with the concl usion of

i nposition of stoppage of one increnent. Even then it observed that in the
facts and circunmstances of this case the issue relating to dismssal of
respondent needs reconsideration. It was directed:

"Whi |l e doing so, the concerned authority shal
keep in view the foll ow ng factors:

(i) Both the disciplinary authority
and this Court in Crimnal Appeal No. 12
of 1996 found the respondent not guilty
of charges of m sappropriation, deriving
the personal benefit for hinmself and
causing | oss to the bank.

(ii) The effect 'of the Judgnent of
this Court in Crimnal Appeal No. 12 of
1996 in the light of the decision of the
Supreme Court in M Paul Anthony’s

case (supra) and G M Tank’s case
(supra).

(iii) Modi fi ed puni shnent of

wi t hhol di ng of increnment without

cunul ative effect inmposed on the
respondent is a minor penalty unlike the
puni shrent of wi t hhol di ng of increnent
with cunul ative effect, which was held
to be a major penalty by the Suprene
Court in Kulwant Singh GIlI’s case
(supra).

(iv) Whi | e considering the
proportionality of the punishment,
distinction |ies between the procedura
irregularities constituting m sconduct
fromthe acts of nisappropriation of
finances, causing loss to the institution
etc."

26. We do not see any reason keeping in view the peculiar facts and
circunst ances of the case to disagree with the said findings, although we
would Iike to reiterate the principles of law to which we have referred to
her ei nbef ore.

27. We may, however, notice that M. Sorabjee has strongly relied upon a
decision of this Court in Conm ssioner of Police, New Delhi v. Narender
Singh [(2006) 4 SCC 265] to contend that therein initiation of a
departnmental proceedi ng was upheld inter alia on the ground that although a
confession made by an accused in a crimnal proceeding woul d not be
admi ssi bl e having regard to Sections 25 and 27 of the Evidence Act, the

same woul d not be a bar to proceed agai nst himdepartnentally.

In that case it was hel d:
"13. It is now well settled by reason of a catena of

decisions of this Court that if an enpl oyee has
been acquitted of a crimnal charge, the sanme by
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itself would not be a ground not to initiate a
departnmental proceedi ng against himor to drop the
sane in the event an order of acquittal is passed.”

This court therein considered the nature of the confessions made by
the delinquent officer and the inplication thereof having regard to Sections
25 and 26 of the Evidence Act to hold that the Tribunal was not correct in
hol di ng that the confessional statenent was not admissible in the
departmental proceeding.

In GM Tank v. State of Gujarat and Qthers [(2006) 5 SCC 446],
noticing a | arge nunber of decisions operating in the field, it was observed:

"30. The judgnments relied on by the |earned
counsel appearing for the respondents are

di stingui shable onfacts and on law. In this case,
the departnmental proceedi ngs and the crimnal case
are based on identical and simlar set of facts and
the charge in a departnental case agai nst the
appel | ant -and the charge before the crimnal court
are one and the sanme. It is true that the nature of
charge in the departnental proceedings and in the
crimnal case is grave. The nature of the case

| aunched agai nst the appellant on the basis of

evi dence and material’ coll ected agai nst hi mduring
enquiry and investigation and as reflected in the
charge-sheet, factors nentioned are one and the
same. In other words, charges, evidence, w tnesses
and circunstances are one and the sane. In the
present case, crimnal and departnenta

proceedi ngs have al ready noticed or granted on the
same set of facts, nanely, raid conducted at the
appel l ant’ s residence, recovery of articles
therefrom The Investigating Oficer M V.B.

Raval and ot her departnmental w tnesses were the
only w tnesses exam ned by the enquiry officer

who by relying upon their statenent cane to the
concl usion that the charges were established

agai nst the appellant. The same w tnesses were
examned in the crimnal case and the crinina
court on the exam nation canme to the conclusion
that the prosecution has not proved the guilt

al | eged agai nst the appel |l ant beyond any
reasonabl e doubt and acquitted the appellant by its
judicial pronouncenent with the finding that the
charge has not been proved. It is also to be noticed
that the judicial pronouncement was made after a
regular trial and on hot contest. Under these
circunstances, it would be unjust and unfair and
rat her oppressive to allow the findings recorded in
the departnmental proceedings to stand.

31. In our opinion, such facts and evidence in the
departrmental as well as crimnal proceedi ngs were
the sanme without there being any iota of

di fference, the appellant should succeed. The

di stinction which is usually proved between the
departrental and crim nal proceedings on the basis
of the approach and burden of proof would not be
applicable in the instant case. Though the finding
recorded in the donestic enquiry was found to be
valid by the courts bel ow, when there was an
honour abl e acquittal of the enployee during the
pendency of the proceedings chall enging the

di smissal, the sane requires to be taken note of
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and the decision in Paul Anthony casel will apply.
We, therefore, hold that the appeal filed by the
appel | ant deserves to be allowed."

Each case, therefore, nust be determned on its own facts.

28. However, we may notice that this Court, in State Bank of India and
Qhers v. T.J. Paul [(1999) 4 SCC 759], noti ced:

"7. The above orders were questioned in a wit
petition. The | earned Single Judge while allow ng
the wit petition held that the finding of the
enquiry officer on Item 23 was that no financia

| oss was proved and if it was a case of not taking
adequate "security" fromthe loaners and in not
obtaining ratification as per Head Ofice

i nstructions, these charges were not sufficient \027 in
vi ew of "Rul es 22(vi)(c) and (d) read with sub-rule
(vii) \027 for inposing a penalty of dismssal or
renoval . ‘Onl'y a minor penalty could be inposed

As per the enquiry officer’s report there was no
actual |oss caused by reason of any act of the
enpl oyee wilfully done. There was no evi dence of
financial |oss adduced before the enquiry officer
The finding that the respondent jeopardi sed the
Bank’ s interest was based on no evidence. Penalty
nmust have been only for mnor misconduct. The

SBlI Rul es were not ‘applicable since the

m sconduct all eged related to the period of service
i n Bank of Cochin. The | earned Judge observed

that "puni shnent of renmpval" could not have been

i nposed as it was not one of the enunerated

puni shmrents under Bank of Cochin Rul es. The

wit petition was allowed, the inpugned order was
gquashed. It was, however, observed that the Bank
coul d i npose puni shment for mnor misconduct as
per rul es of Bank of Cochin."

T.J. Paul (supra) was a case involving violation of the instructions of
the Head O fice as al so gross negligence on the part of the delinquent
officer. Wile holding that the same woul d constitute mgjor m sconduct
referring to the case of Union of India v. G Ganayutham [(1997) 7 SCC
463], it was opined:

"19\ 0051 n our view, this decision is not applicable to
the facts of the case. Here the Court is not
interfering with the puni shment awarded by the

enpl oyer on the ground that in the opinion of the
Court the puni shnment awarded is disproportionate

to the gravity of the m sconduct. Here, the
gradation of the punishnents has been fixed by the
rul es thensel ves, nanely, the rules of Bank of

Cochin and the Court is merely insisting that the
authority is confined to the limts of its discretion
as restricted by the rules. Inasmuch as the rules of
Bank of Cochin have enunerated and |isted out the
puni shments for "major m sconduct”, we are of the
view t hat the punishnent of "renoval" could not

have been inposed by the appellate authority and

all that was perm ssible for the Bank was to

confine itself to one or the other punishnent for
maj or mi sconduct enunerated in para 22(v) of the
rules, other than dismssal wi thout notice. This
concl usion of ours also requires the setting aside of
the puni shment of "renoval" that was awarded by
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the appellate authority. Now the other punishnents
enuner at ed under para 22(v) are "warni ng or
censure or adverse remark being entered, or fine,
or stoppage of increnents/reduction of basic pay
or to condone the m sconduct and nerely

di scharge from service". The setting aside of the
renoval by the High Court and the relief of
consequential benefits is thus sustained. The
matter has, therefore, to go back to the appellate
authority for considering inposition of one or the
ot her puni shnent in para 22(v) other than

di sm ssal w thout notice.”

29. As the respondent has nmerely been found to be guilty of conmi ssion

of procedural irregularity, we are of the opinion that it is not a fit case where
we shoul d exercise our discretionary jurisdiction under Article 136 of the
Constitution of India, particularly in view of the fact that the respondent has
now reached hi s age of superannuation, and the appropriate authority of the
appel | ant ‘'woul'd be entitled to inpose any suitable penalty upon him

35. The appeals are dism ssed. No costs.




