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ACT:
Cvil service-Conpul sory Retirement-Oder when can be said
to be by way of Puni shment

HEADNOTE

The Order conpulsorily retiring the respondent, a head
constabl e, nade reference to a letter,, dated March 16, 1962
of the Police Head Quarters approving a proposal by the
Superi ntendent of Police, dated February 14, 1962, for the
conpul sory retirement of the respondent. The proposal had
mentioned that the respondent was "considered to be a bad
ot incorrigible and no |onger wuseful". The respondent
filed a suit for a declaration that the Order was illega
since the procedure under Art. 311 of the Constitution and
r. 55 of the Gvil Service Regulations was not™ foll owed.
The trial court dismissed the suit.  I'n appeal the Cvil and
Sessions Judge cane to the conclusion that the proposal
dated February 14, 1962, forned the necessary adjunct to the
order leading to conpulsory retirement and passed a decree
in favour of the respondent. The High Court confirned the
decree.

Al'l owi ng t he appeal

HELD: In ascertaining whether an order of ~conpul sory
retirement is one of punishment it has to be seen whether in
the order there 1is any elenent of charge or  stigma or
i mputation or any inplication of msbehaviour or incapacity
against the officer concerned. Were the authorities can
make an order of compul sory retirenment for any reason and no
reason is nmentioned in the order it cannot be predicated
that the order of compul sory retirenent has an inherent
stigma in it. Unless it is established from the order
itself that a charge or inputation against the officer is
nmade the condition of the exercise of the power or that by
the order the officer is losing benefits already earned, the
order cannot be said to be one for dismssal or renoval or
in the nature of penalty or punishnent. [189 B; 192 D, F]

In the present case the order of conpul sory retirenent does
not suffer fromany such vice nor can it be, on the facts
found, said to have been passed on account of nalice. The
H gh Court fell into the error of holding that the order
cont ai ned stigma by going behind the order of retirement and
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al so by msreading the proposal dated February 14, 1962 in
the manner not warranted by the letter itself containing a
nere proposal for conpulsory retirement. Only the proposa
was sent for approval. The order cannot be stated to
sustain the plea of punishment by extracting opinions-
expressed by the authorities in regard to the officer in the
past. [192 F; 190 C D

I. N Saksena v. State of Madhya Pradesh, [1967] 2 S.C. R
496, foll owed.
185
Shyam Lal v. State of U P..[1966] 1 SSCR 26, State of
Bonbay v. Saubhagchand M Doshi, [1958] S.C. R 571, Dalip
Singh v. State of Punjab, [1961] 1 SSC R 88 and State of
Utar Pradesh v. Madan Mohan Nagar, [1967] 2 S.C.R 333,
referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION-: Civil Appeal No. 1203 of 1969
Appeal by special |eave fromthe judgnment and order dated
Septenber 20, 1968 of the All ahabad H gh Court in Second
Appeal No 1791 of 1967

L. M Si nghvi and O P. ‘Rana, for the appellant.

R. N. Sharma, N N Sharma and C., P. Lal for the
r espondent

The Judgnent of the Court was delivered by

RAY, J.-This appeal is by special leave against the judgnent
dated 20 Septenber 1968 of the Hi gh Court of Judicature at
Al | ahabad dism ssing the appeal preferred by the State of
Uttar Pradesh against the decree passed by the Court of

Cvil and Sessions Judge in favour of the plaintiff-
respondent declaring that the order of ~renoval @ of the
plaintiff-respondent fromservice is void and is illegal and
the plaintiff-respondent should be deened to be still in
servi ce.

The only question for consideration in this appeal is

whet her the order of compul sory retirenment of the plaintiff-
respondent was one of puni shnent.
The High Court came to the conclusion that the order of
conpul sory retirement dated 28 March, 1962 and the letter
dated 16 March, 1962 referred to in the order of compulsory
retirement and the nmenorandum dated 14 February, 1962
referred to in the, letter dated 16 March. 1962 when read
together established that the order of conpul sory retirenent
was to punish the plaintiff-res-pondent.
The order dated 28 March, 1962 was as foll ows: -
"As per orders contained in the PP.HQ letter
No. 1V-780-60 dated 16-3-62 the  conpul sory
retirement of HC /22 CP. Shyam lLal is
sancti oned. He is retired conpul sorily
we.f.. 1-4-62 ...........
186
The letter dated 16 March, 1962 was as foll ows: -
"U. P. POLI CE HEAD QUARTERS, ALLAHABAD-1 No. |V-780-60, dated
16 March, 1962.

To,
The Supdt. of Police,
Mat hur a.
Subj ect . Compul sory retirenment of Head

Constabl e Sri Shyam Lal Sharna of the Mathura
District Police.

Ref erence: Your No. P-99 dated Feb. 14, 1962.
Your proposal for the conpul sory retirenment of
Head Constable Sri Shyam Lal Sharma is
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appr oved. He should be retired conpulsorily

forthwith and granted four nonths | eave
preparatory to compul sory retirenment, if he so
applied for.

Sd/- M L. Capoor,

Deputy Supdt. of Police, HDQRS. for Inspector
General of Police.
The letter P. 99 dated 14 February, 1962 was
as follows: -
"To

The Dy. Inspector Genl. of Police;

Agra Range, U.P. Canp., Agra.

Subj ect : Conpul sory retirenent of Head
Const abl e Shyam Lal Sharma No. 22 C.P. of the
Mat hura Di'strict.

Ref erence: P.H Q endorsenent No. | V- 56959
dated 17-1-61.
2. The above named Head Constable has put

in 26 years of service and has lost his
utility to the Departnment. He is considered
to be a bad lot incorrigible and no | onger

useful. | recomend his conmpul sory retirenent
on proportionate pension w e.f. 1-4-1962.

187

3. The Proposal for the conpulsory retire-

ment of this Head Constable on Police Form No.
61 in duplicate together with-his Ch. Rol
and the follow ng docunents is herewith sent.

PHQ (1V) 1. A note containing the
For n.a. charge preferred agai nst
May be sanc- t he Head Const abl e
ti oned four 2. Meno of l|eave (in
nont hs | eave duplicate).
preparatory to 3. History of service (in
conpul sory re- dupl i cate).
tirement.
4, It is therefore requested that necessary

remarks may kindly be recorded on the proposa
and his case be forwarded to P.B.Q for
issuing orders for his conpul sory retirenent
w.e. f. 1-4-1962".
The H gh Court held that reading the three docunents
together "there cannot be any escape fromholding that the
order of conpulsory retirenent was to punish the plaintiff
and nothing else". The H gh Court read the proposal dated
14 February, 1962 in this |anguage "reconmended for
conpul sory retirement on proportionate pension we.f. 1-4-
1962 due to the bad record of service as he is considered to
be a bad lot incorrigible and no | onger useful"
The plaintiff-respondent filed this suit for a declaration
that the order of renoval of the plaintiff-respondent from
service dated 28 March, 1962 based on a letter dated 16

March, 1962 was void and illegal and unconstitutional and
that the plaintiff-respondent was still in service. The
defence of the State was that the plaintiff-respondent was
not retired on the ground of nmisconduct, inefficiency or
i ncapacity and, therefore, the procedure under Article 311
and rule 55 of the Cvil Service Regulations was not

required to be foll owed.

The court of the Munsif trying the suit dealt with i ssue No.
3, nanely, whether the "retirement of plaintiff respondent
was due to nalice and by way of punishnment”

188

and answered the issue in the negative. The court of the
Munsif also held that the order was not illegal and
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di sm ssed the suit.

The Civil and Sessions Judge in hearing the appeal held that
though the order dated 28 March, 1962 was 'to the effect
that the plaintiff-respondent was to be retired conpul sorily
with effect from1-4-1962 it did not expressly nention any
stigma against the plaintiff-respondent. The order of
conpul sory retirement according to the Civil and Sessions
Judge was based on the letter of the Police Headquarters
dated 16 March, 1962 whi ch was an approval of the proposa

made by the Superintendent of Police by letter dated 14
February, 1962 and the proposal of the Superintendent of
Police <clearly gave out that the sole basis for conpul sory
retirement of the plaintiff respondent was 'his being
i ncorrigible and having outlived his wutility to t he
Departnment’ .

The Court of Civil and Sessions Judge on that ground cane to
the conclusion that the order .of conpul sory retirenment was
based on the proposal of the  Superintendent of Police
accepted in toto’ by the Police Head Quarters and therefore
the proposal forned 'necessary adjunct to the order |[eading
to conpulsory retirenent.  The court of Cvil and Sessions
Judge passed a decree in favour of the plaintiff-respondent.
An appeal was preferred to the H gh Court by the State
against the judgment of the Court of GCivil and Sessions
Judge. The Hi gh' Court agreed wth the reasoning and
conclusion of the court of Civil and “Sessions Judge and
di smi ssed the appeal .

The inmplication ‘and effect of ~orders of conpul sory
retirement cane up for consideration before this Court from
time to time and reference nay be made to five. of these
deci si ons. These are Shyamlal v. State of U P. & Anr.
[1955] 1 S.C R 26, State of Bonbay v. Saubhagehand M

Doshi, [1958] S.C.R 571, Dalip Singh v. The State of B
Punjab, [1961] 1 S.C. R 88, The State of Utar Pradesh v.
Madan Mbhan Nagar, [1967] 2 S.CR 333, and |I. Ar. Saksena
v. State of Madha Pradesh, [1967] 2-S.C.R 496.

189

The following propositions can be extracted from these
deci si ons. First, in ascertaining whether the order of
conpul sory retirement is, one of punishnent it has to be
ascertained whether in the order of compulsory retirement
there was any el enent of charge or stigma or inputation or
any inplication of m sbehaviour or incapacity against the

of ficer, concerned. Secondly, the order for conpul sory
retirement will be indicative of punishnent or Penalty if
the order wll involve loss of benefits ‘already earned.
Thirdly, an order for comnpul sory retirement on t he

conpl etion of 25 years of service or an or der of
conpul sory retirenment made in the public interest to

di spense with further service will not anobunt to an
order for disnmissal or renoval asthere is no elenent of
puni shrent . Fourthly, an orderof conpulsory retirenent
will not be held to be an order in the nature of punishnent
or penalty on the ground that there is possibility of = loss
of future prospects, nanely that the officer will not get
his pay till he attains the age of superannuation, or wll

not get an enhanced pension for not being allowed to renain
a few years in service and being conpulsorily retired

Judged by the principles enunciated by this Court it is
apparent that the order of conpulsory retirement in the
present case does not on the face of it contain any stigm
or inmputation or penalty . It is not the case of the
pl antiff-respondent that the order of conpulsory retire-
ment involved any | oss of benefits already earned or that
there was any penalty in the nature of |oss of emolunents or
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pensi on. It was contended on behalf of the plaintiff
respondent that the reasoning adopted by the court of Civi

and Sessi ons Judge and upheld by the High Court was correct
that the letters dated 16 March 1962 and 14 February, 1962
established in the present case that there was stigma in
these letters and the order of conpul sory retirement was
based on these letters and therefore the order was one of

puni shient . The letter dated 16 March, 1962 stated that
"proposal for conmpulsory retirement...... is approved"
This letter cannot be said to have any stigna or inputation.
It was submtted that inasnuch as the proposal f or

retirement was approved, therefore, there was approval of
the letter dated
190
14 February, 1962 and that letter was the basis of the order
of compul sory retirenent.
The letter dated 14 February, 1962 was in four paragraphs.
The concl udi ng paragraph contained a proposal for compul sory
retirement of the plaintiff-respondent. The concl udi ng
paragraph did not contain any stignma or inputation against
the plaintiff-respondent. “1n the preceding paragraph 2 the
author of the letter wote that "He is considered to be a
bad |l ot incorrigible and no'l onger useful”. It was said on
behal f of the plantiff-respondernt that there was stigm in
the words "incorrigible and no | onger useful” and the order
of compul sory retirenent was based on that stigma. Only the
proposal for compul sory retirenent was sent - for approval.
The order of conpulsory retirenent cannot be stated to
sustain the plea of punishnent by extracting opinions
expressed by the authorities in regard to the officer in the
past .
This Court in Saksena’'s case (supra) said "where an order
requiring a GCovernnent servant to retire conpul sorily
contai ns express words fromwhich a stigm can be inferred,
that order will amount to renoval within the neaning of Art.
31 1. But where there are no express words in the order we
cannot delve into Secretariat files to di scover whether sone
kind of stigma can be inferred on such research’”. In
Saksena’'s case (supra) the order was as foll ows
“I'n pursuance of the —orders-contained in
General Adm nistration Departnment menorandum
No. 433-258-1 (iii)/63 dated the 28th February
1963, the State CGovernnent have decided to
retire you with effect fromthe afternoon of
the 31st Decenber, 1963".
The relevant rule in Saksena's case (supra) conferred power
on the Government to retire an officer after he attains the
age of 55 years on three months’ notice wthout assigning
any reason. The rule stated that the power would normally
be exercised to weed out unsuitable enployees after they
have attained the age of 55 years.
It was contended on behalf of Saksena that the order of
retirement cast a stigma. This Court in Saksena’'s
191
case referred to two earlier decisions of this Court to
illustrate as to whether the order of retirenent itself cast
a stigm. One Was Jagdish Mtter v. Union of India, AI.R
1964 S. C. 449 where the order was in these terns
"Shri Jagdish Mtter, a temporary 2nd Divi sion
Cerk of this office having been f ound
undesirable to be retained in Gover nnent
service is hereby served with a nonth’s notice
of discharge wth effect from Novenber 1
1949".
The other was the decision in State of Uttar Pradesh v. M
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M  Nagar (supra) where the order of retirenent was as
follows : -
"I amdirected to say that the Governor has
been pleased to order in the public interest
under Article 465A and Note (1) thereof of the
Cvil Service Regulations, the conpul sory
retirement with effect from Septenber 1, 1960
of Sri  Madan Mohan Nagar, Director State
Museum Lucknow who conpl eted 52 years of age
on July 1, 1960 and 28 years and 3 nonths of
qualifying service on 31-5-1960 as he has
outlived his utility".
In Nagar's case (supra) this Court held that the words
respondent had outlived his utility" occurring in the order
attached stigma to the officer In Saksena’s case (supra) the
order was that the Governnent decided to retire the officer
with effect from31l Decenber 1963 and as the order did not
contain any words fromwhich stigm could be inferred it
could 'not be said that the order of conpulsory retirenent
amounted ' to an order of renoval in Saksena's case (supra).
This Court in Shyam Lal’s case (supra) held that the nere
fact that the Governnent servant was conpulsorily retired
before he reached the age of superannuation could not in
itself be a stigm
The ruling in Saksena' s case (supra) is ~also that where
there are no words in the order of conpulsory retirenent
whi ch throw any stigma there should not be any inquiry into
CGovernment files to di scover whether any remark anounting to
stigma could be found in the files: The reason is that it
the order of conpulsory retirement which alone is for
exam nation. |If the order
192
itself does not contain any inputation or charge against the
officer the fact that ,considerations of msconduct or
m sbehavi our wei ghed with the Government in conming to its
concl usi on whet her any action coul d be taken under rule 278
does not anobunt to any inputation or charge against the
of ficer". This was the view expressed by this Court in
Dalip Singh’s case (supra). |In that case the relevant rule
was as foll ows
"The State reserves toitself the right to
retire any of its enployees —on pension on
political or on other reasons."
Were the authorities can nake an order of conpul sory
retirement for any reason and no reason is nmentioned in the
order it cannot be predicated that the order of conpul sory
retirement has an inherent stigma in the order. In the
present case, the fact found is that the order of conpul sory
retirement could not be said to be on account of malice:
Unless it is established from the order of conpulsory
retirement itself that a charge or inputation against the
officer is made the condition of the exercise of that | power
or that by the order the officer is |l osing benefits already
earned, the order of retirement cannot be said to be one for
di smissal or renoval in the nature of penalty or punishment.
In the present case, the order of conpul sory retirenment does
not suffer from any such vice.
The Hi gh Court fell into the error of holding that the order
of compulsory retirenent in the present case contained
stigma by going behind the order of retirenent and al so by
m sreading the letter dated 14 February, 1962 in the nanner
not warranted by the letter itself <containing a nere
proposal for conpul sory retirenent.
For these reasons, the appeal is allowed. There will be no
order as to costs. The parties will pay and bear
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their own costs.
K. B. N Appeal al | owed.
193




