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CASE NO. :
Transfer Case (civil) 193 of 1997

PETI TI ONER
MS H RA LALL & SONS & ORS.
Vs.
RESPONDENT:
M S LAKHSM COWERCI AL BANK
DATE OF JUDGVENT: 05/ 08/ 2002
BENCH

S. RAJENDRA BABU & P. VENKATARAMA REDDI .

JUDGVENT:

J UDG ME N T
RAJENDRA BABU, J.

This is a petition filed for transfer of original application No. 846
of 1996 pendi ng before the Debts Recovery Tribunal (hereinafter
referred to as 'the Tribunal’) to the Hi gh Court of Del hi

The all egations in the application before the Tribunal are that the
petitioners requested for opening Letters of Credit \in favour of Ms
Pal mex Enterprises of Singapore for a sumof US dollars 205992.51 to
cover the payment of consignnent-of PVC, C & F Bonbay; that the
respondent issued letter of credit in favour of the said seller for the
said sum that the letter of credit was transmtted to the seller
through a negotiating bank authorising himunder this Letter-of Credit
and to claimreinbursenent by debiting the account of respondent-
bank with their New York office; that the seller is purported to have
shi pped goods on 30.8. 1979 and negoti ated docunments as required
under the Letter of Credit on 31.8.1979 with the negotiating bank
that the negotiating bank nade the paynent and on receipt of the
original docunments the issuing bank presented themto the buyer and
asked the buyer to pay the anount; that the petitioner did not pay
and hence the application before the Tribunal.  The petitioner took the
stand that it had conme to know that the ship carrying the goods had
sunk; that this fact was inforned to the bank and the docunents of
goods were received by the respondent as sent by the petitioner; that
the bank | odged fornmal clains with the Insurance Conpany under
copy to the petitioner; that the bank retired the docunents despite
non- acceptance by the petitioner and informed the petitioner
accordingly; that the petitioner inforned the respondent of their
negl i gence; that a suit had been filed by the respondent-bank agai nst
the petitioners on 9.7.1980; that |eave to defend havi ng been refused,
a decree was passed; that an appeal was filed against the order

refusing to grant |leave. |In the meanwhile, the Recovery of Debts Due
to Banks and Financial Institutions Act, 1993 [hereinafter referred to
as ’'the Act’] came into force which established a Tribunal thereunder

to exercise the jurisdiction, power and authority under the Act in

respect of cases filed by the banks and financial institutions. Thus, the
aforesaid suit also stood transferred to the Tribunal. It is clained that
there are several cases of simlar nature pending before the H gh Court
wherei n on account of sinking of the ships inmporters |odged clains

with the I nsurance Conpanies, while Banks filed suits against the
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various inporters under the Letters of Credit since inporters disputed
docunents as discrepant and not in terns thereof. On refusal by the

I nsurance Conpanies to pay the clains of the inporters, they filed

suits for recovery of insurance claim It is contended that in the suits
filed by inporters against |Insurance Conpanies and in the suits filed

by the Banks certain conmon issues arise. Therefore, it is prayed that
this matter should be re-transferred to the High Court. The petitioners’
request is strongly resisted by the respondent.

It is clear that Article 139-A of the Constitution is not attracted
to cases of this nature as this is not a case where transfer of a case
fromone H gh Court to another High Court is sought for. It is also
doubt ful whether Section 25 of the Code of Civil Procedure would be
applicable since the transfer of the proceeding is not fromone State to
another State. Whiether inherent jurisdiction of this Court would be
attracted to a proceeding of this nature is also in doubt. However, it
may not be necessary to go into that aspect of the matter in the view
we propose to take in-this case

This is an application based on a Letter of Credit. The settled
| egal positionis that a Letter of Credit constitutes sole contract with
the banker and its authorising the bank issuing Letter of Credit has no
concern with any question that may arise between the seller and the
purchaser of goods i'n respect of the purchase price; that there should,
however, be strict conpliance both by the custoner at whose instance Letter
of Credit was issued and by the banker, with his instructions; that in a claim
on Letter of Credit defence of fraud or apprehension of irretrievable injustice
or non-conpliance with instructions could al so be raised. Al such defences
could be urged or agitated before the Tribunal by the petitioner and on a
decision by it, an appeal also could be fil ed.

A suit based on insurance claimand a claimbased on Letter of Credit
arise out of different causes of action though it may be true that in the case
pendi ng before the H gh Court agai nst |nsurance Conpany and in the
application before the Tribunal certain comon issues nmay arise. The exact
nature of the other suits filed by other parties which are stated to be pending
in the High Court and the cause for retention onits file is not available on
record. Apart fromthis fact, we nay notice that when exclusive jurisdiction
has been given to the Tribunal under the Act in respect of matters that could
be dealt with under Section 17 of the Act, the jurisdiction in other courts to
entertain and decide such matters for recovery of -debts due to banks and
financial institutions stood ousted as provided under Section 18 of the Act.
Further Section 31 of the Act provides for transfer of cases fromcivil courts
to the Tribunal. Qur viewin this regard is consistent with what has been
enunciated in Union of India & Anr. vs. Delhi H gh Court Bar
Association & Ors. [2002] 2 SCR 450, wherein this Court, after ‘exan ning
the entire scheme of the Act, upheld the constitutional validity of the same.

In this background, we do not think that it is expedient for the
ends of justice to direct transfer of this case to the H gh Court.

In the result, this petition is dismssed.




