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The foll owing O der of the Court was delivered
Leave granted.

Heard counsel for the parties.

Wth the consent of the parties, we dispose of this appeal finally at this
st age.

The appel |l ant herein is the | andlord of premses bearing No. 50 5 Ward No.
15 Arif Nagar, Bhopal whereas the respondent herein is the tenant. The
landlord filed a suit for eviction on the grounds of default in paynent of
rent as well as nuisance. Admittedly, the tenant neither deposited the rent
within the stipulated period nor any application was noved for extension of
time to deposit the same. Consequently, the trial Court decreed the suit
and passed an order of eviction. The first appellate Court affirned tria
Court s decree. However, the Hi gh Court allowed the second appeal an
reverses the decree. Consequently, the suit for eviction stood disni ssed.
The Hi gh Court was of the view that default conmitted by the tenant
deserved condonation and the Court below ought to have given further tine
to deposit the arrears of rent. It is against the said judgnent and order
that the appellant-landlord is in appeal before us.

Section 13 of the MP. Accommpdati on Control Act. 1961 reads as under

"13.(1) On a suit or proceeding being instituted by the | andl ord on any of
the grounds referred to in Section 12, the tenant shall, w thin one nonth
of the service of the wit of sumons on himor within such further tine as
the Court may, on an application nade to it, allow in this behal f, deposit
in the Court to pay to the landlord an anmpunt cal culated at the rate of
rent at which it was paid, for the period for which the tenant nay have
made default including the period subsequent thereto up to the end of the
nonth previous to that in which the deposit or paynent is nmade shal
thereafter continue to deposit or pay, nonth by nonth, by the 15th of each
succeedi ng nonth a sumequivalent to the rent at that rate.

XXX XXXXXX

(6) If atenant fails to deposit or pay any anmount as required by this
section, the Court nmay order the defence against eviction to be struck out
and shall proceed with the hearing of the suit."

A bare perusal of the aforenentioned provision would clearly go to show
that although the court has the jurisdiction to extend the time for
depositing the rent both for the period during which the tenant had
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defaulted as well as the period subsequent thereto but there for an
application is to be nade. The provision requiring an application to be
made is indisputably necessary for the purpose of show ng sufficient cause
as to why such deposit could not be made within the tine granted by the
Court. The court does not extend time or condone the delay on nere
synmpathy. It will exercise its discretion judicially and on a finding of
exi stence of sufficient cause.

In Nasiruddin and Ors. v. Sitra Ram Agarwal, [2003] 2 SCC 577 this Court
noti ced the said provision as well as the decision in Shyancharan Sharma v.
Dhar andas, [1980] 2 SCC 151 and observed that the court has been conferred
power to extend the time for deposit of rent but on an application made to
it.

The finding of the court of appeal in this behalf is:

"The appel | ant has not noved any application before the court bel ow for
condom ng the delay in depositing of rent. By this Court the rel evant
application had al ready been dism ssed. Therefore, the appellant is not
entitled tothe protection of Section 12(i)(a), 12(iii) and 13(v) as has
been | aid downin 1989 MP.R C J. 155."

The High Court in its impugned judgnent did not point out as to how the
court of appeal commtted an error of records in arriving at the said
finding. Admttedly, there had been two defaults i.e. rent for the nmonth of
Novermber 1985 and rents for the nonths of May and June 1988. The Hi gh Court
purported to have recorded that the appell ant had applied for condonation
of delay in paynent of rent on 5.2.1990 in relation to default to deposit
rent for the nonth of Novenber 1985 and for the nmonths of May and June
1988. An application for condonation of delay could not have been
entertained on 5.2.1990 for comm ssion of default in depositing the rent.
We therefore, are of the opinion that the H gh Court was not correct in
interferring with the findings of fact arrived at by the first appellate
court.

Furthernore, as indicated hereinbefore, the plaintiff sought for a decree
for eviction against the defendant al so on the ground of comm ssion of

nui sance. It is true that the trial court did not frame any specific issue
therefore but a bare perusal of the judgnent passed by the learned tria
court will clearly denonstrate that the parries were aware thereabout and
not only adduced evidence in that behalf but al so-advanced their respective
submi ssions in relation thereto. The court of appeal fornulate two specific
guestions for determ nation of the appeal. One of them being:

"Whet her the appellant had created nui sance-in the prem ses in question"?
It was hel d:

"On the point of nuisance, though, no issue was franed by the | ower court
yet it is clear on the basis of relevant pleadi ngs and evi dence produced
that the parties were well familiar with the existence of the said issues.
Under the circunstances, in face of the want of framing of issues, the
prejudi ce was not caused nor the proceedings were vitiated, it is not
proper to remand the case back in view of the decision of the Supreme Court
reported as A l.R 1963 SC 884

Thereafter the court of appeal considered the pleading of the panics as
al so the materials brought on record by the parties to the suit on the said
i ssue and hel d.

"The evidence produced by the respondent proves that the appellant had
creat ed nui sance because quarrelling falls under the mschief of nuisance
(AIR 1954 Madras 514.)"

In its inpugned judgnment, the Hi gh Court did not advert to the said
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question at all. It set aside the aforenmentioned findings purported to be
on the ground that no issued was franmed by the trial court on the point of
nui sance. The Hi gh Court in the second appeal could not have wi thout
sufficient and just reason interfered with the concurrent findings of fact
of the courts below. We are, therefore of the opinion that the judgnent of
the Hi gh Court cannot be sustai ned.

In view of the matter, the appeal succeeds and is allowed. The judgnent

under challenge is set aside and the decree of the trial Court is restored.

There shall be no order as to costs.




