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ACT:

Oissa Sales Tax Act, 1947, s. 12(8)-Notice for assessnent
of escaped turnover-1f should indicate reasons for reopening
assessnent.

HEADNOTE
On receipt of certain information, and,, as 'a result of
i nformation di scl osed in _docunents seized from the

respondent, the appellant issued a notice under s. 12 (8) of
the Orissa Sales Tax Act. 1947, in the Form prescribed under
r. 23 made under the Act, for reassessing the turnover of
the respondent. The Hi gh Court, quashed the notice on the
ground that the appellant had not indicated any reason for
i ssuing the notice.

Al'lowi ng the appeal to this

HELD: (1) Although the opening words used in the section
are "if for any reason" and not "if the sales tax authority
has reason to believe" the difference in phraseology does
not make any difference. A reason cannot exist in vacuum
and in the context, it should be the sales-tax authority
issuing the notice who should have reason to believe that
the turnover of a deal er has escaped assessnment or has been
under assessed. The words used in the prescribed Form also
are "whereas | have reason to believe that your turnover has
escaped assessnent....... Any view which would make the
opening words of the section unworkabl e shoul d be avoided.
[317 C E]

(2) The ingredients of s. 12 (8) of the Oissa Sales-tax
Act, 1947, are: (i) there nust exist reason  for the
belief that, (a) the turnover of, a dealer for any period to
which the Act applies has escaped assessnent or has  been
under - assessed; or, (b) the tax has been conpounded when
conposition is not perm ssible under the Act and the rules
nmade thereunder; (ii) in cases nentioned in cl. (i) the
sales;-tax authority nmay at any tine within 36 nonths from
the expiry of the year to which the above nmentioned period
relates call for a return under s. 11 (1) of the Act; (iii)
after taking the steps mentioned in cls. (i) and (ii) above,
the sales tax authority nay proceed to assess the ampunt of
the tax due fromthe dealer in the manner laid down in s.
12 (5) of the Act; (iv) the sales tax authority my also
direct in cases where escapenent or under-assessnent or
conposition is due to the dealer havi ng conceal ed
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particulars of his turnover or having wthout sufficient
cause furnished incorrect particulars thereof that the
deal er shall pay penalty in addition to the tax assessed,;

and (v) such penalty shall not exceed one and a half tines
the ampbunt of the tax so assessed. [316 F-H, 317 A-(]

The proceedings for assessnent or re-assessment under the
section start wth the issue of a notice and it is only
after the service of the notice that the assessee whose
turnover is sought to be assessed or re-assessed beconmes a
party to the proceedings. Therefore, it is not necessary to
intimte to the assessee the nature of the al | eged
escapenment in the notice issued to himunder the section

To hold that the, reasons which led to the issue of the said
notice should be incorporated in the notice and that the
failure to do so invalidated the notice would be tantanount
to reading sonething into the statute which, in fact, is not
there. However, if the sales-tax officer is in

311

possessi on of material which he proposes to use against the
deal er i'n proceedings for re-assessnent the said officer
nmust, before using that material, bring it to the notice of
the dealer and give himan adequate opportunity to explain
and answer the case on the basis of that material. [319 B

320 C 321 F-H]

B. Patnaik Mnes (P) Ltd. v. N K 'Mohanty Sales Tax
Oficer, I.L.R [1967] Cuttack 446, overrul ed

Conmi ssioner of Incone Tax, Bengal = v. Messrs Mhaliram
Ranjidas [1940] 8 I.T.R 442, (P.C.) appli ed.

K. S. Rashid and Son v. Inconme Tax Oficer, [1964] 52
I.T.R 355. (S.C.) and S.- Narayanappa and Os., V.
Conmi ssi oner of |Incone Tax, Bangal ore, [1967] 63 |.T.R 219,
(S.C.) foll owed.

(3) The fact that it is nentioned in the notice that
penalty may al so, be inposed woul d not nmake any difference
to the validity of the notice. ~The question of imnposition
of penalty will only arise at the tine of making.. an order
for re-assessnent. At that stage, the sales-tax officer
woul d go. into the question whether the escapenent or under-
assessnent has been due to the fact that the ‘dealer
conceal ed particulars of his turnover or w thout sufficient
cause furnished incorrect particulars. In such an event _he
woul d have to give an opportunity to the dealer to show
cause why penalty, in addition to the tax should not be
i nposed. [320 A; 321 A-C

(4) The existence of the reason that the turnover of the
deal er had, escaped assessnent or has been under-as is a
sine qua non for the issue of the notice. In the present
case, the appellant had brought material on record to
i ndicate that there did exist such reasons. [322 B

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 1190 and
1191 of 1969.

Appeal by special |eave fromthe judgnment and order dated
June 24, 1968 of the Orissa Hi gh Court at Cuttack in O J.C
Nos.. 464 and 463 of 1967.

T. A. Ranthandran, S. P. Nayar, B. D. Sharma and R N
Sachthey, for the appellants (in both the appeals).

Gobind Das and B. Parthasarathi, for the respondents (in
both the appeal s).

The Judgnent of the Court was delivered by

KHANNA, J. Wether notice issued under section 12(8) of the
Oissa Sales Tax Act, 1947 (Act 14 of 1947) (hereinafter
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referred to as the Act) should be quashed on the ground that
it does not nention the reasons for the issue of the notice
is the main question which arises for deternmination in these
two appeals, Nos. 1190 and 1191 of 1969, which have been
file& by special |eave against the common judgnent of the
Oissa Hgh Court allowing wit petitions filed by the
respondents agai nst the appellants.
312
For sake of convenience we nmay give the facts giving rise to
appeal No. 1190 of 1969 as it is the conmon case of the
parties that the decision in that appeal would govern the
ot her appeal also. The respondent in appeal No. 1190 is a
deal er registered under the Act. The matter relates to the
assessnment for 1963-64. The date of the order of assessment
is not on file but it is stated that it was nade sonetine in
the later part of 1964. ~On March 30, 1967 the Sales Tax
Oficer, Intelligence Wng, Vigilance, Berhampur made a
search of ‘the business prem ses of the respondent and seized
several account books. On the follow ng, day further search
was nade and sone additional account books were taken into
possessi on. Later on that day, viz, March 31, 1967 the
Sal es Tax Officer issued the follow ng notice under section
12(8) of the Act to the respondent:
"Notice to a deal er ‘under section 12(8) of the
Oissa Sales Tax Act
[ See rules 22, 23 and 28(2)]
To

Ms Uteswar Rice MIIs (Dealer)

At/ P. O Berhanpur, GA-1 2127-A (Address) ..........
"Whereas | _have reason to believe that your
turnover for the quarter ending 1963-64 on
which Sal es Tax was payabl e under the O ssa
Sal es Tax Act , 1947 has escaped
assessment/ has been under assessed.

You are hereby required to submt within one
cal endar nonth fromthe date of receipt of
this notice a returnin Form 1V (enclosed)
showi ng the particulars of your turnover for
the year ending 1963- 64.

"You are also hereby required to attend .in
person or by agent at ny office at Berhanpur
on 11-5-67 at 1 1 A M and thereto produce or
cause to be produced the accounts and
docunents specified on the reverseand also to
show cause why in addition to the amunt of
tax that may be assessed on you a penalty not
exceeding one and a half tine that anount
shoul d not be inposed on you under sub-section
(5) of section 12 of the Act.

In the event of your failure to comply wth

all the ternms of this notice | shall proceed
to assess you under
313

section 12 of the Act to the best of ny
j udgrment without further reference to you.
Sd/- Illegible
Si gnature
Sal es Tax O ficer
Intelligence Wng, Vigilance
Ber hanpur"
Pl ace- Ber hanpur
Dat e- 31- 3- 67
The notice was received by an enpl oyee of the respondent.
Appearance was thereafter put in on behalf of the respondent
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before the Sales Tax Officer and a copy of the old return
whi ch  had been earlier filed in accordance with section 11
of the Act was again filed before the Sales Tax Oficer.
According to the respondent, appearance was put in on its
behal f on several occasions with a view to know the reason
for the issue of the above notice, but the respondent was
not informed of that reason. It is further stated that the
Sales Tax Oficer recorded the statements of a number of
wi tnesses behind the back of the respondent wth the
intention of naking reassessment under section 12 of the
Act . Request was made on behal f of the respondent to the
Sal es Tax O ficer for being furnished with co-pies of those
statenents so that the respondent mght be in a position to
know the reason for the issue of the notice. Copi es of
those statenents were, however, not supplied and the appli-
cation filed by the respondent for obtaining copies of the
statenments was rejected by the Sales Tax Oficer. It was
mentioned by the Sales Tax O ficer that the question of
grant of copies of the statenents would be considered if the
statenment's were used agai nst the respondent. The respondent
filed a revision petition against the order rejecting that
application, but the revision petition too was dism ssed.
The respondent thereafter filed petition under articles 226
and 227 of the Constitution in the H gh Court on Decenber
26, 1967.
The Hi gh Court accepted the wit petition on the ground that
the Sales Tax Oficer had not indicated any reason for
i ssuing notice under section 12(8) of the Act.  This fact,,
in the opinion of the H gh Court, was sufficient . to warrant
guashing of the notice. The Hgh Court in this context
relied wupon its earlier decision in the case of B. Patnaik
Mnes (P) Ltd. v. N. K Mhanty Sales Tax Oficer(1l). It
was held in the earlier case that the Sales Tax O ficer had
no jurisdiction under section 12(8) of the Act to ' issue
notice for making a fishing equiry
(1) I.L.R [1967] Cuttack 446.
314
wi thout indicating therein the reason for the all eged / under
assessnent.
In appeal before us M. Ranmachandran on behalf ~of the
appel l ants has referred to the provisions of section 12(8)
of the Act and has argued that it is not essential to -give
the reasons in the notice issued under the above provision
of | aw. The inpugned notice, according to the |earned
counsel, cannot be quashed for non-nmention of the reasons.
The above stand has been controverted by M. Gobind Das on
behal f of the respondent and according to him the failure
of the Sales Tax Oficer to nention the reasons which led to
the issue of the inpugned notice would vitiate the notice.
There is, in our opinion, considerable force in the /stand
taken in this respect by the |earned counsel for the
appel l ants. Section 12 of the Act deals with assessnment of
tax. Sub-sections (5) and (8) of the above section read as
under
"(5) If upon information which has cone into
hi s possession, the Comm ssioner is satisfied
that any dealer has been liable to pay tax
under this Act in respect of any period and
has nevertheless wthout sufficient causes
failed to apply for registration, the
Conmi ssioner shall, after giving the dealer a
reasonabl e opportunity of being heard, assess,
to the best of his judgnment, the anount of
tax, if any, due fromthe dealer in respect of
such period and all subsequent periods and the
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Conmi ssioner may direct that the deal er shal
pay, by way of penalty, in addition to the
anount so assessed, a sum not exceeding one
and a half times that anount:

Provi ded that no penalty shall be levied for
the quarter during which the dealer first or

again beconmes liable to pay tax wunder this
Act .
(8) If for any reason the turnover of a

dealer for any period to which this Act
applies has escaped assessnent or has been
under-assessed or where the tax has been
conpounded when conposition is not permssible
under this Act and the rules made thereunder
the Conmissioner may at any tinme within thirty
six months fromthe expiry of the year to
which that period relates call for a return
under sub-section (1) of section 11 and nmay
proceed to assess the ampbunt of tax due from
the  dealer in the manner laid dowmn in sub-
section (5) of this'section and my also
direct, in cases where escapenent or under
assessnment or conposition is due to the deal er
havi ng conceal ed particulars of his turnover
or having w thout sufficient cause furnished
incorrect particulars thereof, that the dealer
shal |l pay, by way of penalty, in addition

315

to the tax assessed under this sub-section, a
sum not exceedi ng one and a half tines of the
said tax so assessed."

The Orissa Sales Tax Rules, 1947 (hereinafter
referred to as the rul es) have been franed by
the State CGovernnent in exercise of the powers
conferred by section 29 of the Act. According
to sub-section ( 1) of that section, @’'the
State Governnent nmay subject to the condition
of previous publication nake rul es for
carrying out the purposes of the “Act. Sub-
section (2) of that section nentions the
subj ects, without prejudice to the -generality
of power given by sub-section (1), regarding
which rules may prescribe. Section 29-A
requires that all rules nmade under section 29,
and notifications issued under section 3-B
sub-section (1) of section 5 and section 6
shal I, as soon as possible after they are made
or published, as the ,case may be, be laid
before the Assenbly for a total  period of
fourteen days which may be conprised in one or

nore sessions. Rule 23 may be reproduced
bel ow :

"23. Calling for return when turnover has
escaped assessnents or has been

under-assessed-(1) If for any reason t he
turnover of sales or the turnover of purchases
of a deal er has escaped assessnent or has been
under - assessed or has not been assessed due to
t he tax havi ng been conpounded when
conposition is not perm ssible under the Act
and those rules and it is proposed to assess
it the Commi ssioner shall serve on the dealer
a notice in Form VI wthin one calendar

nmonth fromthe date of receipt of such notice.
(2) Such notice may al so require the dealer
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to attend in person or by his agent at the
office of the authority issuing the notice on
the date specified therein and to produce or
cause to be produced the account s and
docunents specified in the notice."
The relevant part of FormVl referred to in
rule 23 is in the foll ow ng words
FORM VI
To
................... (deal er)
................... (Addr ess)

3-L498 Sup C/73
316
Wereas | have reason to believe that your turnover of sales
and/ or purchases for the quarter/year ending on which tax
payabl e under ~the Oissa Sales Tax Act has escaped
assessnent has been under-assessee has not been assessed due
to the tax having been conpounded when conposition is not
per m ssi ble.
You are hereby required to subnmit within one calendar nonth
fromthe date of. receipt of this notice a return in FormIV
(encl osed) showi ng the particulars of your turnover for the
guarter ending
You are also hereby required to attend i'n person or by agent
at ny officeat .... on.... at .... AM/ P.M and there to
produce or cause to be produced the accounts and docunents
specified on the ‘reverse, and also show cause why in
addition to the anpbunt of tax that may be assessed on you a
penalty not exceeding one and a half tinmes that anount
should not be inposed on you under sub-section  (5)/sub-
section (8) of section 12 of the Act.
In the event of your failure to conply with all the terns of
this notice | shall proceed to assess you under section 12
of the Act to the best of ny judgnent wthout  further
reference to you.
Place........... Si gnature
Date............ Desi gnati on
Section 12(8) of the Act reproduced above nmay be analysed
its under
(1) There must exist reason for the belief
t hat
(a) the turnover of a dealer for any period
to which the Act applies has escaped assess-
ment or has been under-assessed; or
(b) the tax has been conpounded when conpo-
sition is not permssible under the Act. and
the rul es made t hereunder
(ii) In cases nentioned in clause (i) the
sales tax authority may at any tinme within 36
nonths fromthe expiry of the year to  which
the above mentioned period relates call for a
return under section 1 1 ( 1) of the Act.
(iii) After taking the steps nentioned in
clauses (i) and (ii) above, the sales tax
authority may proceed to assess the ampunt of
the tax due from
317
the dealer in the manner laid down in section
12(5) of the Act..
(iv) The sales tax authority nmay al so direct
in cases where escapenment or under-assessnent
or conposition is due to the dealer having
conceal ed particulars of his turnover or
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having w thout sufficient cause furni shed
incorrect particulars thereof that the dealer
shall pay penalty in addition to the tax
assessed.
(v) Such penalty shall not exceed one and a
hal f tinmes the amount of the tax so assessed.
Al t hough the opening words used in section 12(8) are "if for
any reason" and not "if the sales tax authority has reason
to believe", the difference in phraseol ogy, in our opinion
should not make nuch material difference. A reason cannot
exi st in vacuum Sonebody must formthe belief that reason
exists and |ooking to the context in which the words are
used, we are of the viewthat it should be the sales tax
authority 1issuing the notice who should have reason to
beli eve that the turnover of a deal er has escaped assessnent
or has been under-assessed. The approach in this matter has
to be practical and not pedantic. Any view which would make
the opening words of section 12(8) unworkable has to be
avoi ded. It may be noted in this context that in Form VI
appended to the rul es, which has been prepared in pursuance
of rule 23, the words used are "whereas | have reason to
bel i eve that your turnover...... has escaped assessnent
In the case of Comm ssioner of |Incone Tax, Bengal v. Messrs
Mahal tram Ranjidas(1) the Judicial Commttee dealt with the
provi sions of section 34 of the Indian Income Tax Act, 1922
as it then existed. /The section read as under
"34, If for any reason -incone, profits or
gai ns 'chargeable to inconme-tax has escaped
assessment in any year or has been assessed at
too lowa rate, the Incone-tax O ficer may, at
any tine within one year of the end of that
year, serve on the personliable to pay tax on
such incone, profits, or gains, or in the case
of a conpany, on- the principal of ficer
thereof, a notice containing all or any of the
requi renents which may be included in a notice
under sub-section (2) of section 22 'and may
proceed to assess or reassess such incone,
profits or gains, and the provisions of this
Act shall so far as may be, apply accordingly
as if the notice were a notice issued under
that sub-section
(1) (1940) 8 I.T.R 442.
318
Provided that the tax shall be charged at the
rate at which it woul d have been charged had
the income, profits or gains not escaped
assessment or full assessnent, as the case nmay
be. "
The opening words of section 34 of the Indian Incone Tax
Act, as it then existed were simlar to those of - section
12(8) of the Act. The Judicial Conmmittee while dealing with
the | anguage of section 34 observed
"Section 34 is unhappi l y and even
ungranmatically phrased. It is expressed
i npersonally, and it fails to state by whom
and by what procedure it is to be established
that income, profits or gains have escaped
assessment or have been assessed at too low a
rate. There is fortunately no dispute that
the person who nmust make that decision is the
| ncone-t ax Oficer, for, apart from the
assessee, no one else is in a position to say
whet her incone has been assessed or at what
rate it has been assessed. The omission to
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prescribe expressly what the nature of the
deci sion should be and by what procedure it
must be reached is all the nore surprising
because in other sections of the Act the
| egi sl ature has been careful to define what is
necessary in t hese respects. Thi s
circunstance was founded on by the |earned
Counsel for the respondents, who pointed out
that where sone fact had to be established
nerely prinma facie to the satisfaction of the
Income-tax O ficer in the bona fide exercise
of his discretion, this was expressed by such
phraseol ogy ‘as "Wen it appears to be Income-
tax Oficer," or "if the Income-tax O ficer
has reason to believe". On the other hand,
when the statute requires that the |Incone-tax
Oficer shall make a decision, which is fina
so far as he is concerned, upon a matter of
fact, the usual expression is "if he is satis-
fied".
I't was further observed
"The section, although, it is part of a taxing
Act, inposes  no charge on the subject, and
deal s merely with the machinery of assessnent.
In interpreting provisions of this kind the
rule is that that construction should be
preferred which nakes the machinery workabl e,
ut res val eat potius quam pereat."
In view of the criticismlevell'ed against the wording of
section 34 of the Indian |Incone Tax Act, the above section
was anended by Amendnent Act of 1939 Despite the amendnment
made in section 34 of the Indian Income Tax Act, the Oissa
Legi sl ature,
319
it would appear, has used phraseology in section 12(8) of
the Act simlar to that of section34 of the Indian |ncone
Tax Act, 1922 as it existed before the said anmendnent.
The above decision of the Judicial Comrittee is "Also an
authority for the proposition that it is not necessary to
intimte to the assessee the nature of the al | eged
escapenent in the notice which is ‘issued to -him under
section 34 (as it then existed) of the I'ndian |ncone  Tax
Act, 1922. The notice which was issued in that case did not
give any particulars and was in the foll owi ng words :
"Whereas | have reason to believe  that your
i ncone from business and ot her sources which
should have been assessed in the  financia
year ending the 31st March, 1933, has wholly
escaped assessment and | therefore propose to
assess the said incone that has escaped
assessment . | hereby require you to- deliver
to me, not later than the 9th March, 1934, or
within 30 days of the receipt of this notice,
it return in the attached form of your incone
from all sources which was assessable in the
sai d year ending the 31st March, 1933."
It was observed while dealing with the
validity of the above notice
" Accordingly their Lordships are of opinion
that the Incone-tax Oficer is not required by
the section to convene the assessee,.or to
intimate to himthe nature of the alleged
escapenment, or to give himan opportunity of
bei ng heard, before he decides to operate the
powers conferred by the section. In the
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opi nion of their Lordships the view which the
| ear ned Judges of the High Court have taken of
the section is too narrow, and the notice sent
to the respondents on 8th February, 1934, is
in form a conpetent prelimnary to a new
assessnent. "

In the case of K. S. Rashid and Son and Qthers v. Income Tax

Oficer(1l) this Court expressed the view that the assessee

was not entitled to a copy of the reasons which were

recorded by the income tax officer when he issued the
noti ce under section 34 of the Indian Income Tax Act,
1922. In the later case of S Nar ayanappa and Ot hers v.

Conmi ssioner of Incone Tax Bangalore (2 ) an argunent was

advanced that the incone tax officer should have indicated

to the assessee the reasons which

(1) [21964] 52 I.T.R 355. (2) [1967] 63 I.T.R 219

320

led himto initiate the proceedings under section 34 of the

Act. This contention was repelled in the follow ng words :
"It was al so contended for the appellant that
the | ncone-t ax Oficer shoul d have
comuni cated to-himthe reasons which led him
to initiate the proceedi ngs under section 34
of the Act. It was stated that a request to
this/ effect was nade by the appellant to the
I nconme-tax O ficer, but the Incone-tax O ficer
declined to disease the reasons. In our
opi niion, the argunment of the appellant on this
poi nt - i.s misconceived. The proceedings for
assessment _or reassessnent under section 34(1)
(a) of the Inconme-tax Act start with the
issue of a notice and it is only after the
service of the notice that the assessee, whose
i ncome is sought to be assessed or reassessed,
becones a party to those proceedings. The
earlier stage of the proceedings for recording
the reasons of the Income-tax Oficer and for
obt ai ni ng the sanction of the Comm ssioner are
administration in character and are not quasi -
judicial. The scheme of section 34 of the Act
is that, if the conditions of the main section
are satisfied, a notice has to be issued to
the assessee containing all or any of the
requi renents which nmay be included in a notice
under subsection (2) of section 22, But
bef ore issuing the notice, the provi so
required that the officer should record his
reasons for initiating action under section 34
and obtain the sanction, of the Commi ssioner
who nust be satisfied that the action /under
section 34 was justified. There is no
requirenent in any of the provisions 'of the
Act or any section laying down as a condition
for the initiation of the proceedings that the

reasons which induced the  Comnss

oner to
accord sanction to proceed under section 34
must al so be comunicated to the assessee."
As the provisions of section 12(8) of the Act and section 34
of the Indian Income Tax Act, 1922 are substantially
simlar, the dicta laid down in cases under section 34 of
the Indian |Income-Tax 'Act has, in our opinion, a direct
beari ng.
M. Govind Das has tried to distinguish the cases under
section 34 of the Indian Income Tax Act on the ground that,
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unli ke section 12(8) of the Act which also provides for the
i mposition of penalty, there was no nention of penalty in
section 34 of the Indian Incone Tax Act. This circunstances
in our opinion, makes no substantial difference and cannot
prevent the applicability of the dicta laid down in cases
under section 34 of the Indian
321

Income Tax Act, 1922 to cases under section 12(8) of
the Act The question of inposition of penalty can only arise
at the time of making an order for reassessnent. M.
Ramachandran an behal f of the appellants has frankly stated
that it would be only at that stage that the sales tax
officer would go into the question as to whether the
escaperment or under-assessnent or conposition has been
due to the fact that the dealer concealed particulars of his
turnover or w thout sufficient cause furnished incorrect
particul ars thereof. The sales tax officer in such an
event, /it is not disputed, would have to give opportunity to
the deal er to show, cause why penalty in addition to the tax
shoul d not be i nposed upon him
Ref erence - _has al so been made by M. Gobind Das to the
fact that notice issued to the respondent on March 31, 1967
rel ated not nerely to the escaped assessnent or

under - assessnent, it also call ed upon the
respondent to show cause why penalty should not be inposed
upon him It is urged that such a conbi ned notice is

invalid even though it may be in accordance with Form VI
prescribed by the rules. Calling uponthe respondent to show
cause why penalty shoul d not be- i mposed upon him according
to the |l earned counsel, is premature at this stage. In this
respect we find that no such ground was taken by the
respondent in the wit petition before the H gh Court. As
such, it is not necessary for the purpose of this ‘case to
express an, opinion on the, point as to whether a notice
under section 12(8) should be struck down, on the aforesaid
ground. There is nothing in the | anguage of section 12(8)

of the Actwhich either expressly or by necessary

i mplication postul ates therecording of reasons in the
notice which is issued to the deal erunder t he above
provision of law. To hold that reasons which led to the

i ssue of the said notice should be incorporated in thenotice
and that failure to do so would invalidate the notice, would
be tantanount to reading sonething in the statute which, in
fact, is not there. W are consequently unable to accede to
the contention that the notice under the above provision, of
| aw shoul dbe quashed if the reasons which led to the

i ssue of the notice are not mentioned in the notice. At the
game tine, we would liketo nake it clear that if the sales
tax officer is in possession of materi al whi ch he
proposes to use against the dealer in proceedings for
reassessnent, the said officer nust before using that
material bring it to the notice of the dealer and give him
adequate opportunity to explain and answer the case on the
basis of that material.

M. Gobind Das has al so argued that the existence of a

reason that the turnover of a dealer has escaped
assessment or has been
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under-assessed in cases, not dealing with conmposition is a
condition precedent to the issue of a notice under section
12(8) of the Act. It is urged that such reason is not shown
to have existed in the present case. Although we agree with
the [|earned counsel that the existence of the reason that
the turnover of a deal er has escaped assessnment or has been
under-assessed is a sine qua non for the issue of the
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notice, we are, unable to accept the contention that the
sai d reason has been shown to be nonexistent in the pretent
case. Al t hough the High Court did not go into this aspect
of the matter, we find that the appellant has brought nmate-
rial on the record to indicate that there did exist such
reasons. Affidavit of Shri Prakash Chandra Mhanty, Sales
Tax O ficer, Intelligence Circle was filed in opposition to
the petition, Shri Mhanty is the successor of Shri Patnaik
who had issued the notice under section 12(8) of the Act to
the respondent. According to the affidavit of Shri Mhanty,
the material on record indicates that Shri Patnaik issued
the i nmpugned notice after he had obtained information about
certain clandestine dealings of the respondent. It was
further stated that the seized docunents disclosed prima
facie material to hold that the respondent had failed to
di scl osehis entire turnover. It was also nentioned that
the details of the material which led to the initiation of
proceedi ngs under section 12(8) of the Act had been recorded
in the relevant case file. The said file, it would appear
fromthe ‘affidavit of Shri Mdhanty, was kept 'available for
reference by the H gh Court at the tine of hearing. No
reference, it would seem was however made to that file
because the Hi gh Court did not feet the necessity of doing
so.

In our opinion the viewtaken by the High Court in the
j udgrment under appeal as well as in the earlier case of B
Patnaik Mnes (P) Ltd. v. N K Mhanty Sales Tax O ficer
(supra) was not correct. W accordingly accept the two
appeal s, set aside the judgment of the H gh Court and
di sm ss the Wit petitions. Looki ng to al | the
circunstances, we | eave the parties to bear their own costs
of this Court as well as in the Hi gh Court.

V.P.S. Appeal s al | owed.
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