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ACT:

I ndi an Penal Code--Sec. 99--302--304 Part I1--Causing murder
in exercise of right of private defence--Exceeding right of
private defence--Evidence of hostile wi tness--Adm ssion of
accused- - Excul patory /and i ncul patory part if separable.

HEADNOTE:
The appel | ant al ongwi th-hi s brother Soneshwar was prosecuted
under section 302 read with section 34 of the |1.P.C. for

causi ng death of one Kalinath. According to the prosecution
Kal i nath was uprooting pul ses fromhis |land when the accused
Keshoram and his brother Someshwar appeared on the scene
armed with shels along with their father and brother and
attacked the deceased. The deceased received a nunber- of
injuries :is a result of which he fell down and  died.
F.1.R was |odged by P.W 3 Ranmakanta Bora at about 11 a.m
In the F.I.R. however only the nane of P.W 1  Upendra
Chandra Bora was nentioned as a witness. The defence of the
accused was that the actual occurrence took place in- the
land belonging to the father of the accused Kanwal Chandra
and when the deceased tried to assault the ploughnen of the
accused the accused injured the deceased ~in exercise of
their right of private defence. The Sessions Judge was of
the view that as the prosecution itself presented two
contradictory versions it failed to prove the nmanner in
which the occurrence took place and accordingly acquitted
t he accused.

In an appeal the H gh Court accepted the evidence of the eye
wi t nesses and over-rul ed finding of the Sessions Judge that
the prosecution had itself given two contradictory versions
of the occurrence.

Partly allow ng the appeal

HELD : 1. The Sessions Judge treated the evidence of two
hostil e witnesses as the spokesnen of the prosecution case.
It is true that nerely because a witness is declared hostile
his evidence cannot be rejected on that ground alone.
However, once a prosecution witness is declared hostile the
prosecution clearly exhibits its intention not to rely on
the evi dence of such a witness. In these circunstances, the
Sessions Judge was not at all justified in treating the
version given by P.W. 5 and 7 as the version of the
prosecution itself. [790 C E]
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2. The principle of ’'Falsus unus fal sus omibus’ does not
apply to crimnal trials and it is the duty of the Court to
di sengage truth fromfal sehood, to sift the grain from the
chaff instead of taking at easy course of rejecting the
prosecution case in its entirety nerely on the basis of a
fewinfirmties. [790 F-(Q

3. The accused has clearly admtted that he did assault the
deceased with a sharp cutting weapon as a result of which
the deceased Kalinath fell down. The prosecution evidence
therefore has to be judged in the Iight of the adm ssions
made by the accused. [791 B & (]

4. 1t is well settled that where a confession or adm ssion
is separable there can be no objection to taking one part
into consideration which appears to be true and reject the
other part which is false. [191 D

Ni shi Kant Jha v. State of Bihar [1969] 2 SCR 1033; relied
on.

5. It ~would appear fromthe evidence of PPW 5, that the
land in which the assault took place belonged to father of
the accused. Although this "Wtness was declared hostile
this part of the statement nmade by himis anply corrobora-
789

ted by the testinmony of independent w tness, namely PW 6.
The Police did not find blood marks either in the land of
the deceased or /in the land of the accused. From the
evidence of PWG6 it appears that brother of the accused
Someshwar was first assaulted by Kalinath. ~The appellant,
therefore, assaulted Kalinath inthe land of his father
after Someshwar was assaulted by the deceased. The evidence
of the other eye wi tness who has given the one sided version
of the assault by the accused on the deceased cannot be

accepted in toto. However, neither ~ the —appellant nor
Soneshwar received any injuries. There can be no doubt that
the appellant exceeded the right of private defence. The

Court, therefore, altered the conviction of the appellant
from tie under section 302/34 to section 304 Part It. [791
F-H 792 A, C D & E]

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTION : Crim nal Appeal No. 466 of
1976.

Appeal fromthe Judgnent and Order dated 13-8-1976 of the
Assam High Court in Crl. A No. 3/1971

P. H Parekh and Kail ash Vasdev for the Appellant.

S. K. Nandy for the Respondent.

The Judgrment of the Court was delivered by

FAZAL ALlI, J. This appeal is directed against the |udgmet
of the Assam High Court dated 13-8-1976 by which the H gh
Court allowed the appeal and after reversing the judgment of
the Sessions Judge acquitting the appellants, convicted the
accused Keshoram Bora and Someshwar Bora under section
302/ 34 and sentenced themto inprisonnent for life. "The
appel | ant Keshoram Bora has preferred this appeal under the
Supreme Court (Enlargenment of Criminal Appellate Jurisdic-
tion) Act, 1973 as also under section 379 of the Code of
Crimnal Procedure, 1973.

A detailed narrative of the prosecution case is contained in
the judgment of the H gh Court and it is not necessary for
us of repeat the sanme all over again

According to the prosecution, Kalinath Bora was uprooting
pul ses fromhis [and on 19th Decenber, 1967 at about 9 a.m
when the accused Keshoram Bora and Someshwar Bora appeared
on the scene arned with " Shels’ along with their father and
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brot her and attacked the deceased. The deceased received a
nunber of injuries as a result of which he fell down.
F.1.R was lodized by P.W 3 Ronma Kanta Bora at Police
Station Dhing at about Il a.m on the same day. In the F.
. R, however, only thenane of P.W | Upendra Chandra Bora
was mentioned as a witness. The police arrived on the
scene of the occurrence and after the wusual investigation
submi tted a charge-sheet agai nst the accused as a result of
which they were committed to the court of Sessions, but
ultimately acquitted as indicated above.

The defence of the accused was that the actual occurrence
took place in the land belonging to the father of the
accused Kanmal Chandra when the deceased tried to assault the
pl oughnen of the accused and in order to protect them the
appel  ant Keshoram Bora assaulted the deceased with a
poi nt ed weapon resulting fatal injuries to him The

12--119 SCI /78

790

accused thus pl eaded that the conplai nant had cone arned and
trespassed in the field of the accused and wanted to assaul t
his nen -as aresult of which the appellant assaulted the
deceased in self defence.

The |earned Sessions Judge was of the view that as the
prosecution itself presented two contradictory versions,
hence the prosecutionfailed to prove the manner in which
the occurrence took place and accordingly acquitted the
accused.

The central evidence agai nst the accused consisted of P. Ws.
1, 2, 4, 5,6 6, 7and 9. This evidence was sought to be
corroborated by an oral dying declaration said to have been
made by the deceased to P.W 4 in the presence of P. W. 1
and 2 as also by an extra judicial confession nmade by the
accused to Roma Kant Bora, P.W 3. Both the Hi gh Court and
t he Sessions Judge di sbelieved the evidence furnished by the
dyi ng declaration and the extra judicial confession. The
H gh Court, however, accepted the evidence of the eye-
wi tnesses and overruled the finding of the Sessions Judge
that the prosecution had itself given two contradictory
versions of the occurrence. W have beard counsel for the
parti es and have gone through the judgrment of the H gh Court
and of the Sessions Court and we find ourselves in conplete
agreement with the reasons given by the Hgh Court in
accepting the prosecution case. The Sessions Judge _appears
to have treated the evidence of two witnesses, nanely, P. W
5 and 7 as the spokesnen of the prosecution case when in
fact these wi tnesses had been declared hostile by the
prosecutor and the court granted perm ssion to the prose-
cution to cross-examne these witnesses. Wile it is true
,hat nerely because a witness is declared hostile his
evi dence cannot be rejected on that ground alona it is
equally well settled that when once a prosecution witness is

declared hostile the prosecution clearly exhibits its
intention not to rely on the evidence of such a witness. In
these circunmstances, therefore, the Sessions Judge was not
at all justified in treating the version given by PPW 5 and

7 as the version of the prosecution itself. The H gh Court,
therefore, rightly set aside the findings of the |earned
trial Judge on this point.

Learned counsel for the appellant submtted that a nateria
part of the prosecution case having been rejected the High
Court was wong in convicting the appellant on the residue,
particularly when |ie had been acquitted by the trial Court.
It is now well settled that the principle Fal sus unus fal sus
omi bus does not apply to crimnal trials and it is the duty
of the court to disengage the truth fromfal sehood. to sift
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the grain fromthe chaff instead of taking an easy course of
rejecting the prosecution case in its entirety nerely on the
basis of a fewinfirmties. |In the instant case, the Hi gh
Court has clearly found that the evidence of PW 1, 2, 4,
6, and 8 proves beyond reasonabl e doubt that the occurrence
had taken place according to the nmanner alleged by the
prosecuti on. Even the appellant in his statenent wunder
section 342 Cr. P.C stated as foll ows
"Rahim and Mohammad were, ploughing in our
I and. They told nme that while they were
pl oughi ng, Kalinath with a dao prevented them
and so, they stopped ploughing. At that tine

Kalinath was not there. | asked both of them
to
791
pl ough -agai n.~ They began to plough. Kalinath
alias Kalinath again canme there with a dao.
He uttered sic ""Wo are you" and chased ne
raising a dao to assault nme. Looking hither
and thither | could find nobody. As soon as
he ,cane near me by raising dao, | having
found no means, started assaulting him wth
the hol anga taken for bringi ng paddy.
a

little while he fell down. M elder brother
Sonmeshwar al so arrived there."
It will appear fromthe categorical adnission nmade by the
accused that he 'did assault the deceased w<ith a. sharp
cutting weapon which he ,,calls "holanga" as' a result of

whi ch the deceased Kalinath fell  down. The justification
pl eaded by the accused isthat he did so in order to
, protect his ploughnen from being attacked with a  dao. A

perusal of the statenent of the accused clearly reveal s that
he does not dispute having fatally assaulted the deceased,
but has pleaded self defence. ~The prosecution evidence,
therefore, has to be judged in thelight of the admssion
made, by the accused. It was 'submtted by counsel for the
appellant that it was not open to the court to ‘take the
i ncul patory part into consideration and rej ect t he
excul patory part. It is submitted that an admission can be
taken either as a whole or not at all. It is well settled
that where a confession or an admission is “separable there
can be no objection to taking one part into consideration
whi ch appears to be true and reject the other part which is

fal se. In the case of Nishi Kant Jha v. State of Bihar(1)
this Court observed as foll ows:
"In circunstances |ike these there bei ng

enough evidence to reject the excul patory. part
of the statenent of the appellant in Ex.” 6 the
Hi gh Court had acted rightly in accepting the
i ncul patory part and piecing the same-with the
ot her evidence to come to the conclusion that
the appellant was the person responsible for
the crinme.”
In the instant case, the circunstances are alnpbst identica
with. the facts of the case of this Court cited above. Here
al so, even the prosecution evidence proves that the deceased
was assaulted with a "holanga" as a result of which he died.
The only bone of contention between the prosecution and the
defence case is as to the situs or the place where the
assault took place. According to the prosecution, the
occurrence took place in the land of the deceased. It
woul d, however, appear fromthe evidence of PPW 5 that the
land in which the assault took place belonged to Kana
Si ngh. Al though this witness was declared hostile, this

After
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part of the statenent nade by the wtness is anpl y
corroborated by the testinony of an independent wtness,
nanmely, P.W 6 Anarta Kumar Bora who al so says that the | and
bel onged both to Kalinath and Kamal Singh. The police does
not appear to have found bl ood marks either in the land of
the deceased or in the land of the accused which would have
been a conclusive factor to determi ne where the occurrence
took pl ace.
(1) [1969] 2 S.C R 1033.
792
Furthernore, fromthe evidence of P.W 6 it appears that the
accused Someshwar first assaulted the deceased with a lath
and thereafter Someshwar and the appellant surrounded him
and the appellant pierced himwith a ’'shel’. In thsi
connection P.W 6 has deposed as follows :
"I  saw 'shel's’ in the hands of Keshoram and
Soneshwar .~ Between them there was Kalinath,
Soneshwar was first assaulted on the hands. |
cannot say with what it was assaul t ed.
Kalinath had a lathi \in his hands neasuring
about 2 «cubits. ~As soon as Soneshwar was
assaul ted,” Soneshwar fell down on the ground.
Keshoram pi erced Kalinath with a shel ."
There was sone controversy regarding the translation of the
sentence "Sonmeshwar first assaulted on the hands". W have,
therefore, consulted the original and on a proper reading of
the original it seens to us that what the w tness stated was
that Someshwar was' first assaulted on the ‘hands by the
deceased Kalinath, with a |lathi and as soon as Soneshwar was
assaulted he fell down and then the appellant Keshoram
pierced Kalinath with a shel.’ Taking this statement of P.W
6 with the adm ssion of the appellant it is absolutely clear
that the appellant undoubtedly assaulted the deceased in the
land of his' father after Someshwar was assaulted ' by the
deceased.
The evidence of the other eye-w tnesses who seem to  have
gi ven one sided version of the assault by the accused on the
deceased cannot be accepted in toto. It seems to  us that
the deceased must have entered the |land of the accused and
either tried to assault or may have assaulted Soneshwar with
a lathi which provoked the appellant to assault the deceased
purporting to act in self defence. As however neither the
appel | ant nor Soneshwar received any injuries, there can be
no doubt that the appellant exceeded the right of  private
def ence. Thus, on the acceptable evidence in the case, the
accused can only be convicted of an of fence under’ ~ section
304 Part 11 of the Penal Code for having exceeded the right
of private defence.
For the reasons given above, we would, therefore. allowthis
appeal to this extent that the conviction of the appellant
is altered from one under section 302/34 to that ' under
section 304(2)/34 and the sentence is reduced from life
i mprisonnent to 5 years rigorous inprisonnent. As Someshwar
is reported to have died, it is not disputed that the appea
has abated in. so far as he is concerned.
P. H P. Appeal allowed in part.
793




