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JUDGVENT
HARJI T SI NGH BEDI , J
1. Leave granted.
2. The respondent, S.P. Singh, an officer of the 1973 batch
of t he I ndi an Revenue Servi ce, was post ed as

Conmi ssi oner (Appeals) Central Excise, Bhopal in My
2005. He filed an application dated 10th May, 2005

seeking voluntary retirenent w.e.f. 1st Septenber,
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2005, on having conpl eted 30 years of qualifying

servi ce. On 30th June, 2005 the respondent was
relieved from Bhopal and posted as Conmi ssi oner

(Appeal s) at Hyderabad. He accordi ngly handed over
charge at Bhopal on 20th June, 2005 but as the officer
hol di ng the post at Hyderabad had not been |ikew se
relieved, the respondent’s transfer order was stayed and
a request was nmade by hi m seeking a suitable posting
pursuant to his request for voluntary retirenent. Vide
conmuni cati on dated 25t h August, 2005 sent to the
respondent at his residential address H  No. 226 Sector
15-A, NO DA, he was asked to deposi t sone
out st andi ng dues so that his request for retirenent

could be finalized. Quite to the contrary, however, on
9t h Septenber, 2005, the respondent received an order

dat ed 30th August, 2005 pl aci ng himunder suspension

and fixing his Head Quarters at Aurangabad and by

anot her order dated 31st August, 2005 his request for
voluntary retirenment was al so declined. An order dated

16t h Septenber, 2005 was subsequently issued whereby
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he was directed to be attached to Bhopal for the

pur pose of receiving paynent of hi s subsi stence
al  owance. The orders dated 30th August, 2005 and 16th
Sept enber, 2005 were chal |l enged by the respondent

before the Central Administrative Tribunal (Principa
Bench), New Del hi (hereinafter referred to as "the

Tri bunal " ). Bef ore the Tribunal, it was contended on
behal f of ‘the respondent that as the three nonths’
notice period for voluntary retirenent had expired on
31st August, 2005 and the order of suspension had not
been comuni cated nor received by himtill that date it
was to be deened that the voluntary retirenent had
becorme effective and as such perm ssion to retire could

not be withheld thereafter, inthe light of Rule 48(1)(a) of

t he Central G vil Servi ces (Pensi on) Rul es, 1972
(hereinafter called the "Rul es")- It was further
contended that the letter dated 30t h

August, 2005 had been sent to Nagpur for further
onward transmi ssion to Bhopal and it was only-on

2nd Septenber, 2005 that the suspension order had
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been issued to the respondent’s residential address in
NO DA, ( a fact which was in the know edge of the
Departnment) and had been received by himon 9th

Sept enber, 2005. It has accordingly been subnitted

that the date of conmunication of the order being 2nd
Sept enber, 2005, the respondent could not have been
suspended thereunder as his three nonths’ notice
seekiing voluntary retirenment had expired on 31st
August, 2005 and he was t hus deened to have retired
w.e.f. 1st Septenber, 2005. It has accordingly been
submitted that 'the order dated 30t h August,
2005 was, therefore, ineffective in |aw.

The Union of India in its reply has opposed the pleas
rai sed by the respondent and has subm tted that as the
order of suspension had been di spatched before 31st
August, 2005 to Nagpur and thereafter transmitted to
Bhopal it was deened to have been made effective from
30t h August, 2005 itself, and as such the respondent

was deened to be under suspension.
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4.

The Tribunal in its order dated 22nd February, 2006
exam ned the matter in the background of the Rules
and t he di ctionary nmeani ng of t he wor d
" Conmuni cation” and the ratio of several judgments of
this Court, Har i Ki shan vs. State of Miharashtra
AR 1962 SC 911, State of Punjab vs. Amar Singh
Hari ka, AIR 1966 SC 1313, State of Punjab vs Sodh
Sukhdev Si ngh, AI'R 1961 SC 493, and Bachhittar
Singh vs. State of Punjab AIR 1963 SC 395 and
observed that an order had to be conmunicated to the
person who woul'd be affected by that order so as to
nmake hi m bound by it. The Tribunal then exam ned
the inport of 'the judgnment in State of Punjab vs.
Khem Ram AIR 1970 SC 214 and noted that a slight
deviation fromthe principles laiddown in the first set of
cited cases had come about as the question as to
whet her the communi cati on of an order neant its
act ual recei pt by t he concer ned of fici al as t he
requi renent of |aw was that the order to be effective

was required to be di spatched before the proposed date
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of retirement to the correct address of the concerned
officer and its receipt after the date of the retirenent
woul d be irrelevant. The Tribunal then exanined the

effect of Rule 48 and observed that the respondent had
undoubt edly conpl eted the requisite period of service
qualifying himfor voluntary retirement and also fulfilled
all the other conditions as well and the only inpedi nent
to his retirenent was relatable to his suspension by the
order dat'ed 30th August, 2005 in terns of the 2nd

provi so to Rul e 48(1) (b) whi ch post ul at ed t hat
perm ssion to seek voluntary retirenment could be

wi t hhel d by the appointing authority in case the

Cover nment Servant ‘was under suspension. The
Tri bunal then applied the lawto the facts of the case
and observed that the order dated 30th August, 2005

had been di spatched to Nagpur for further transnission

to the respondent at Hyderabad though he was

admttedly at NODA at the relevant tine, - a fact well
within the know edge of the Department as he had not

been able to take up his appointment at Hyderabad.
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The Tribunal accordingly concluded that the order had

been di spatched to the wong address and was

therefore not effective as it had actually been received

by himon 9th Septenber, 2005 whereas the respondent

had retired w e.f. 1st Septenber, 2005. The Oigina
Application was accordingly all owed by the Tribunal

The matter was thereafter taken before the Hi gh Court
inwit proceedings. By the inpugned judgnent dated

3rd July, 2006 the wit petition has been dism ssed and

the order of the Tribunal confirmed.

The Union of India is before us by way of special |eave.
The | earned counsel for the appellant - Union of India

has once again subnitted that as the suspension order

dat ed 30th August, 2005 had actually been issued on

that date and the order rejecting the respondent’s

request for vol untary retirement too had been
conmuni cat ed vi de order dated 31st August, 2005,
the respondent could not claimto have voluntarily

retired fromservice in the light of the 2nd proviso to Rule

48 (1) (a) as the necessary communi cation shoul d be
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deened to have been made on the respondent. In this
connection, the | earned counsel has relied the case of
Khem Ranis case (Supra) in addition to Minicipa
Corporation of Delhi vs. Qnmat Rai Gupta & O's.
(2007) 7 SCC 309 and U.P. State Sugar Corporation
Ltd & Os. vs. Kamal Swaroop Tondon (2008) 2 SCC
41. The | earned counsel for the respondent has
however supported the judgnent of the Tribunal and
the Hi gh Court and has contended that in view of the
settled law, if the orders were to be nade effective from
the date of issue it was essential that they be issued to
the correct address of the officer which was at NO DA
and as the said orders had been dispatched to Nagpur
i nstead and served on himon 9th Septenber, 2005 it
could not be said that the respondent continued to be
in service as his prayer for voluntary retirenment had
been rej ected.

8. We have heard the | earned counsel for the parties and

have gone through the record.
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9. The Tribunal has relied on several judgments of this
Court to support the view an order to be nmade effective
it has to be comunicated to the officer at his correct
address. In Khenmi Ranis case (supra) the question as
to what ampunted to "comuni cati on” has been spelt

out and it has been observed thus:

16. "The question then is whether

conmuni cati ng-the order nmeans its

act ual recei pt by the concer ned
government servant. The order of
suspensi on in question was published in
the Gazette though that was after the
dat e when the respondent was to retire.
But the point is whether it was

comuni cated to himbefore that date

The ordi nary /meani ng of the word
"“comunicate” is to inmpart, confer or
transmt information. (Cf. Shorter Oxford
English Dictionary, Vol. 1, p. 352). As
al ready stated, tel egrans, dated July 31
and August 2, 1958, were dispatched to
the respondent at the address given by
hi m wher e conmuni cati ons by
CGovernrent shoul d be di spatched. Both
the telegrans transmitted or inparted
information to the respondent that he
was suspended from service with effect
from August 2, 1958. It nay be that he
actually received themin or about the

m ddl e of August 1958, after the date of
his retirenent. But how can it be said
that the informati on about his having
been suspended was not inparted or
transmtted to himon July 31 and

August 2, 1958 i.e. before August 4,
1958, when he woul d have retired? It wll
be seen that in all the decisions cited
before us it was the conmmuni cati on of
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the i npugned order which was held to be
essential and not its actual receipt by the

of ficer concer ned and such
conmuni cati on was held to be necessary
because till the order is issued and

actually sent out to the person concerned
the authority maki ng such order woul d

be in a position to change its mnd and
modify it if it thought fit. But once such
an order is sent out, it goes out of the
control of such an authority, and
therefore, there would be no chance

what soever of it changing its mnd or

nmodi fying it. In our view,_once an order is
issued and it is sent out to the concerned
Gover nment, servant, it nust be held to
have been conmuni cated to him no

matter when he actually received it. W
find it difficult to persuade ourselves to
accept the viewthat it is only fromthe
date of the actual receipt by himthat the
order becones effective. If that be the
true neani ng of comunication, it would

be possible for a Governnent servant to
effectively thwart an order by avoi ding
recei pt of it by one nethod or the other
till after the date of his retirement even
though such an order is passed and

di spatched to hi m before such date. An

of fi cer agai nst whom action is sought to
be taken, thus, may go away fromthe
address given by himfor service of such
orders or may deliberately give a wong
address and thus prevent or delay its
recei pt and be able to defeat its service
on him Such a neaning of the word
"conmuni cati on" ought not to be given

unl ess t he provi si on in question
expressly so provides. Actually know edge
by him of an order where it is one of

di sm ssal , nay, per haps, becone
necessary because of the consequences

whi ch the decision in AIR 1966 SC 1313
(Supra) contenplated. But the case of an
of fi cer who has proceeded on | eave and
agai nst whom an order of suspension is
passed because in his case there is no
guestion of his doing any act or passing
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any order and such act or order being
chal | enged as invalid".

The aforesaid principle nust now be applied to the
facts of this case. It is clear fromthe record that the
respondent was in NO DA and not in Nagpur when the
orders had been issued. Fromthe docunents attached
and, in particular, the letter dated 5th July, 2005
written by himfromhis address ( H No. 226 Sector-
15-'A, NO DA) to the Central Board of Excise and
Custonms in which he points out that he had been
transferred from Bhopal to Hyderabad and on goi ng
there he had been infornmed that the incumbent officer
at that place had not been relieved on which he had
returned to Bhopal and had reported for duty at the
Board’'s O fice in New Del hi on 20t h June, 2005 and
further requested that further orders as to his posting
be issued, it is evident that the departnment had
know edge as to his whereabouts. The | earned counse

for the respondent has also referred tothe letter dated
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25t h August, 2005 fromthe Under Secretary to the
Government of India, Mnistry of Finance addressed to
the respondent at his residence in NO DA directing him
to clear hi s out st andi ngs bef ore hi s request for
voluntary retirenent could be finalized. It is also
significant fromthe record that the order of suspension
dat ed 30th August, 2005 had been narked to Shri B.S.
Ganu, Chief Comm ssioner of Central Excise, Nagpur

with a request that it be served on the applicant and
Shri Ganu had inforned the Board O ficer in New Del hi
that the respondent was not posted at Nagpur nor his
nmai | i ng address was avail able at that place and it was
thereafter on Septenber 2, 2005 (on receipt of the
aforesaid letter) that the suspension order had been

di spatched to the correct address of the respondent at
NO DA, and served on hima week later. It is therefore
clear that despite the fact that the Departnment was wel|l
aware that the respondent was residing in NO DA and

had reported for duty before the Board on 21st June,

2005 as the incunmbent in Hyderabad had refused to
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make way for him yet the suspension order had been

sent to Nagpur. W are therefore of the opinion that

t hough the suspensi on order had been di spatched by
facsimle before 1st Sept enber 2005 yet it had been

di spatched to the wong address and coul d not be

deened to have been comuni cated to the respondent.

We have al so gone through the other judgnents cited

by the | earned counsel for the appellant - Union of

I ndi‘a.They have absol utely no rel evance to the facts of
the case and deal with separate issues. W therefore
find noinfirmty in the order of the Tribunal and of the
H gh Court and accordingly dismss the appeal

order as to costs.

( HARJI T SI NGH BEDI )

New Del hi

Dat ed :

May 7, 2008




