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The following Order of the Court was delivered

A dispute out of the partnership firm arose between the appellant and the
respondent Wth the result, the sane was referred to arbitrations. The
arbitrators appointed by the parties entered into the reference and

appoi nted an Umpire, The Arbitrators, on 11.7.1987, gave an award for a sum
of Rs. 7,00,000 to be paid by the appel lant herein to the respondent in
three instal ments. The respondent filed a suit against the arbitrators and
the appellant. The said suit was nunbered as Suit No. 1377/87. The prayer
in the suit was for a decree in ternms of the arbitration award. The said
suit was decreed for a sumof Rs.” 6,50,000. It is relevant to mention here
that the said decree did not provide for any pendente lite interest.
Thereafter, the decree holder put the decree in execution. In the execution
proceedi ngs, the decree hol der clainmed pendente lite interest @24%
However, the claimof interest by the respondent-decree hol der was rejected
by the executing Court. The decree holder, thereafter, filed Cvil Revision
Petition before the H gh Court against the order passed by the executing
Court. The said Revision Petition was disnissed by the H gh Court on
18.9.1991. The decree holder filed Interlocutory Application No. 1954/91
before the trial Court for anendnent of the decree under Section 152 of the
Code of Civil Procedure. The prayer in-the said interlocutory application
was to grant pendente lite interest. The trial Court, on 15.9.1992,
rejected the said application of the decree holder. The decree holder
thereafter, preferred a Civil Revision Petition before the H gh Court

agai nst the order of the trial Court rejecting the application. The said
Cvil Revision Petition was nunbered as C. R.P. No. 3077/92. The H gh Court,
on 27,11.1992, allowed the said Cvil Revision Petition and awarded
interest to the decree hol der by anending the decree of the trial Court. On
26, 12.1992, the appellant herein filed a review before the H gh Court in
C.R P. No. 3077/ 1992. During the pungency of the said review petition, the
appel l ant herein filed a Special Leave Petition against the nmain judgnent
of the H gh Court dated 27.11.1993 on 10, 1. 1993, Subsequently, the said
speci al |eave petition canme up for hearing before a Bench of this Court on
1.2.1993. This Court summarily rejected the said special |eave petition

wi t hout assigning any reason. On 2.3.1993 the appellant filed a Review
Petition before this Court in S.L.P.(c) No, 750/93. This review petition
was di smissed on 16 4,1993, On 7.2.1993 the Hi gh Court dism ssed the review
petition. The appellant, thereafter, filed Special Leave Petition against
the order dated 17.2.1993 passed by the High Court rejecting the review
petition. This Court, on 29.10.1993, granted | eave and the Special Leave
Petition was converted into this civil appeal

M. B. Kanta Rao, |earned counsel appearing for the respondent raised a
prelimnary objection that earlier Special Leave Petition filed by the
appel | ant havi ng been dism ssed by this Court, the second Special Leave
Petition was not maintainable being barred by the principle of res
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judicata. In support of his contention, |earned counsel relied upon the
decisions of this Court in Abbai Maligai Partnership Firmand Anr v, K

Sant hakumaran and O's,, [1998] 7 SCC 386, Sree Narayana Dhar nsanghom Tr ust
v, Swanm Prakasanunda and Ors., [1997] 6 SCC 78 and State of Maharashtra
and Anr. v. Prabhakar Bhikaji Ingle, [1996] 3 SCC 463. Learned counse
appearing for the appellant countered the argunent by relying upon the

deci sion of three Judge Bench of this Court in Kunhayanmed and O's. v,
State of Kerala and Anr., [2000] 6 SCC 359. In this decision, it was held
that on disnmissal of a special |eave petition w thout giving any reason

the main judgnent of the Hi gh Court does not nerge with the order of the
Apex Court and, therefore, the order of the Apex Court does not constitute
res judicata in case a Special Leave Petition filed against the order
passed in the review petition against the main judgrment of the H gh Court.
In the said decision Abbai Mligai Partnership Firnis case (supra) which is
al so a three Judge Bench decision was considered and expl ai ned in paragraph
26 of the judgment which runs as under

"The underlying logic attaching efficacy to an order of the Supreme Court
di sm ssing SLP after hearing counsel for the parties is discernible froma
recent three Judge Bench decision of this Court in Abbai Mliga
Partnership Firmv, K Santhakumaran, [1998] 7 SCC 386. In the matter of
eviction proceeding initiated before the Rent Controller, the order passed
therein was subjected to appeal and then revision before the H gh Court.
Speci al | eave petitions were preferred before the Supreme Court where the
respondents were present on caveat. Both the sides were heard through the
Seni or Advocates representing them The special |eave petitions were

di sm ssed. The H gh Court thereafter entertained review petitions which
were highly bel ated and havi ng condoned the delay reversed the orders made
earlier in civil revision petitions: The orders in review were chal | enged
by filing appeal s under | eave granted on special leave petition, This Court
observed that what was done by the | earned single Judge was ' subversive of
judicial discipline.l. The facts and circunstances of the case persuaded
this Court to forman opinion that the tenants were indul ging in vexations
litigations, abusing the process of the Court by approaching the H gh Court
and the very entertainment of review petitions (alter condoning a | ong
del ay of 221 days) and then reversing the earlier orders was an affront to
the order of this Court. However, (the | earned Judges deciding the case have
nowhere in the course of their judgnent relied on doctrine of nerger for
taking the view they have done. A careful reading of this decision brings
out the correct statenent of |law and fortifies us in taking the view as
under."

In nutshell, the decision in the case of Abbai Mligai Partnership Firmwas
di stingui shed on the ground that the question of nerger of the judgnent of
the Hi gh Court with the order of Supreme Court di'sm ssing the special |eave
petition was not considered and further in Abbai Maligai Partnership Firms
case (supra) the review petition was filed after a | ong delay of 221 days
after the special |eave petition was dism ssed by the H gh Court which was
hel d to be abuse of process of |aw.

Foll owi ng the decision in the case of Kunhayamred & Or's, (supra) we are of
the view that the dism ssal of the special |eave petition against the main
judgrment of the High Court would not constitute res judicata when a specia
| eave petition is filed against the order passed in the Review Petition
provided the review petition was filed prior to filing of special |eave
petition against the main judgrment of the Hi gh Court The position would be
di fferent where after dism ssal of the special |eave petition against the
main judgment a party files a review petition after a long delay on the
ground that the party was prosecuting remedy by way of special |eave
petition. In such a situation the filing of review would be as abuse of the
process of the law. W are in agreenent with the view taken in Abbai
Mal i gai Partnership Firm (supra) that if H gh Court allows the review
petition filed after the special |eave petition was dism ssed after
condoning the delay, it would be treated as affront to the order of the
Supreme Court. But this is not the case here. In the present case, review
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petition was filed well within tinme and since the review petition was not
bei ng deci ded by the High Court, the appellant filed the special |eave
petition against the main judgrment of the High Court. W, therefore, over-
rule the prelimnary objection of the counsel for the respondent and hol d
that this Appeal arising out of special |eave petition is maintainable.

Shri R Venugopal Reddy, |earned senior counsel appearing for the appellant
then urged that where neither the Arbitrators nor the trial Court has

awar ded any pendente lite interest, it was not open to the H gh Court to
exercise its jurisdiction under Section 152 of the Code of Civil Procedure
apart fromthe fact that trial Court having refused to exercise that power,
the sanme was then exercised in revision under Section 115 CPC by the Hi gh
Court. The argunent has nerit.

Section 152 provides that a clerical or arithmetical mstake in judgnents,
decrees or orders or errors arising therein fromany accidental slip or

omi ssion may at any tinme be corrected by the Court either of its own notion
or on the applicationof any of the parties. The question, therefore,
arises is whether om ssion of pendente lite interest to the decree by the
trial Court-was an accidental or clerical error. In the case of Dwaraka Das
v, State of MP. and Am [1999] 3 SCC 500, it was held that the omission in
not granting the pendente lite interest could not be held to be accidenta
om ssion or m stake and therefore, neither the trial Court nor the
appel | ate Court has power to award pendente lite interest under Section 152
of the Code of Civil Procedure. This decision is squarely applicable to the
present case. |In the present case, neither the arbitrators nor the tria
court awarded pendente lite interest to the decree holder. The executing
court also refused to grant pendente lite interest to the decree hol der and
the sane was uphel d by the Hi gh Court in the revision petition filed

agai nst the order of the executing court. However, the position would be

di fferent where the judgnent of a court provides for pendente lite interest
and decree omts to mention such interest. Such a mistake could be
corrected under Section 152 CPC, The correct position of lawis that a
decree cannot add or subtract any relief except what has been provided in
the judgnent. But this is not the case here, M. B. Kanta Rao, |earned
counsel appearing for the respondent then relied upon a decision of this
Court in Janakiramma |yer v. N lakanta lyer, [1962] 'suppl. 1 SCR 206. In
this case, the trial Court awarded nmesne profit, however, in the decree it
was witten as net profit. On an application filed by the plaintiff for
correction of the decree under Section 152 of the Code of Civil Procedure,
the word 'net’ was substituted by 'nmesnel. This was the case of
typographi cal m stake and, therefore, not applicable to the present case.

For the aforesaid reasons, these appeals deserve to be allowed. W,
accordingly, set aside the judgment under chall enge. The civil appeals are
al l owed. There shall be no order as to costs.




