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V.S, SI RPURKAR, J.

1. Leave granted.

2. In this appeal the legal heirs of the Oiginal Landl ord have cone up
to challenge the judgnent of the Hi gh Court of Bonbay at Goa, whereby

the | earned Single Judge of that Court set aside the orders of the two
authorities below and remanded the nmatters for fresh adjudication. The
tenant - respondent herein had filed a G vil Revision Application as also the
Wit Petition and it was by a comon judgnent that the said Cvil Revision
and the Wit Petition cane to be disposed of. The basic facts are as
fol |l ows.

3. That Late Prabhakar Govind Si nai” Kuvel kar was, admittedly, the
owner of the premises in question being Flat No. CS-40(5). This was a flat
i n Cooperative Housing Society cal l'ed Adarsha Cooperative Housing

Society Ltd., Caranzalem GCoa. The said flat was | eased out to the tenant-
respondent herein for an initial period of 11 nonths vide Lease Deed dated
31.12.1977 and the said tenancy was continued by the |andl ord-appel |l ant
even after the expiry of llnonths as he was unabl e 'to occupy the said flat
at that point of time. An application cane to be filed on 3.7.1986 being
Eviction Case No.8 of 1987 before the Additional Rent Controller, North
CGoa, Panaji on the ground that the said prem ses was required for his own
personal occupation and also for the menbers of his famly. It was also

al | eged that the tenant-respondent was in arrears of rent and had al so
defaul ted in maki ng paynent of nunicipal tax. During the pendency of the
eviction petition, the | andl ord-appellant started suffering fromheart

probl ems and required continuous treatment of Dr.S.V. Bhandare of Panaj

and, therefore, preferred an anendnment application to bring on record the
subsequent facts as also to substantiate the claimof his own persona
requirenent. It was also pointed out that the wife of the |andl ord-appel |l ant
had devel oped Rheunatoi d di sease and was al so under the constant care

of Dr.S.V. Bhandare of Panaji. The | andl ord-appel llant pointed out that on
account of the above ailnment, the need to shift to Panaji becane even

nore acute. The landlord also pleaded in the said anendment application

a new ground which becane avail able in view of anendment of Section

23-A of the Goa Daman & Diu Building (Lease, Rent & Eviction) Contro

Act, 1968 (hereinafter referred to as \023the Act\024) introduced during the
pendency of the eviction case. This anmendnent to the Section cane into
force with effect from?22.2.1988 and by the said anendnment a right was
provided to the landlord to recover imredi ate possessi on of the prem ses

if such [andl ord was an enpl oyee of the State Governnent and had duly
retired and required the prem ses for personal bonafide occupation for

hi nsel f or any nenber of his famly. |In fact the amendnent provided for
sunmmary procedure for eviction. It was pointed out that the | andl ord had
retired fromservice on 31.5.1983 and as such required the prenises for

hi s own bonafide occupati on.
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4. Vol um nous evi dence came to be introduced about the critica

nedi cal condition of the landlord and that of his wife by filing nedica
certificates issued by Dr.S. V. Bhandare and by exani ning himin support of
the need on the part of the landlord to stay at Panaji to avoid stress and
strain of frequent traveling. This was opposed by the tenant-respondent
herein on the ground that there were no such medi cal problenms on the part
of the landlord and his wife and the house in question was al so not
convenient as it was on second floor. The landlord also reiterated that he
was a retired State CGovernment servant and had no house at Panaj

though he owned house in Ponda city, away from Panaji and that he

requi red the house for his bonafide occupation. On this basis the
Addi ti onal Rent Controller considered the entire evidence and all owed the
application. The appeal filed by the tenant-respondent before the
Appel l ate Authority was al so dismssed. Thus on facts both the authorities
hel d the need of the Iandlord to be bonafide and al so accepted the
contention based on Section 23A(3) of the Act. It was also held that the

| andl ord had retired as a Government servant and since he did not have

any other house in Goa and wanted to stay bonafide in his house at Coa,

he was justified inmaking the application for eviction. Thus, the
applicati'on'was all owed by both the courts bel ow under Section 23(1)(a)(i)
as al so Section 23A(3) of the Act. The Appellate court also pointed that in
respect of the findings of the Additional Rent Controller on the contention
based on Section 23A(3), no appeal lied against the orders passed under
Section 23A(3) which was barred specifically under Section 23A(1)(3A)(h)

of the Act.

4, The tenant-respondent preferred a Petition against the concurrent
orders of the Additional Rent Controller and Admi nistrative Tribunal
Coa, Daman & Diu at Panaji. The wit petition cane to be filed against the

finding under Section 23(1)(a)(i), while subsequently a Revision Petition
was filed against the findings under Section 23A(3) of the Act as recorded
by the Rent Controller. The H gh Court allowed both the petitions and in

so far as the Revision Petition is concerned, the matter has been ordered

to be remanded back to Additional Rent Controller, whereas in so far as

the Wit Petition is concerned, the matter has been remanded to the

Admi nistrative Tribunal. It is this comon judgnment which falls for our
consideration in the present appeal at the instance of the Legal Heirs of
the original landlord since it is(reported that during the pendency the

I andl ord had expired.

5. Shri Dhruv Mehta, the | earned Advocate appearing on behal f of the

I andl ord-appel lant firstly contends that the H gh Court has gravely erred in
setting aside the findings of fact recorded by the Additional Rent Controller
and the Appellate Authority under Section 23(1)(a)(i) of the Act whereby
both the authorities had concurrently found that the bonafide persona

need of the landlord has been proved. He also invited our attention to the
fact that the anmended Section 23A was applicabl e specifically tothe

pendi ng proceedi ngs al so and as such the Additional Rent Controller was
perfectly justified in granting the application on the additional 'ground raised
by way of an anmendnent under Section 23A of the Act. As against this the

| earned counsel for the tenant-respondent supported the order of the High
Court and pointed out that the amended Section 23A was not available to

the landlord and the Additional Rent Controller could not have given the
relief under that Section and, therefore, the remand was justified. It was
al so suggested that Section 23A(3) was not retrospective and did not apply
to the pending proceedi ngs and that because of the further amendnent to

that Section in the year 1994, the landlord had | ost the right as the
categories of landlords naned in that anmended Section were anended

and the Government Servant was renoved therefrom Learned counse

also feebly tried to argue that since during the pendency of the appeal the
original |andlord had expired, there was no question of his bonafi de need
remai ning alive and that the Hi gh Court was justified in remandi ng the
matter.

6. We have carefully seen all the three orders, i.e., of Additional Rent
Controller, Administrative Tribunal and that of the H gh Court. W find
ourselves unable to agree with the findings of the H gh Court in para 3 of
its judgnent that the order of the Additional Rent Controller is cursory and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

sketchy and that the Additional Rent Controller has not taken into account
various aspects pertaining to the dispute. On the other hand a gl ance at
the order of the Additional Rent Controller suggests that he has not only
meticul ously referred to the pleadings of the parties in detail but has

di scussed t he whol e evi dence whereafter he has recorded finding to the
effect that the landlord was suffering fromheart problemand his w fe was
suffering from Rheunmatoi d di sease that required the nedical treatnent
fromDr.S. V. Bhandare from Panaji and that for that purpose they were
required to live at Panaji instead of taking stress and strain of traveling
from Ponda to Panaji. It was also recorded by the Additional Rent
Controller that the applicant was a Governnment servant having retired from
service in 1983 and he was not having any residential accommdation in

or around Panaji City. The Additional Rent Controller thus, in so far as the
nerits of the matter under Section 23(1)(a)(i) are concerned, has given a
proper finding of fact.

7. In so far as anmended Section 23A(3) is concerned, the Additiona
Rent Controller has considered the whole Section and has recorded a
specific finding in favour of the landlord. The Additional Rent Controller
has al so considered the contention raised by the tenant that the anended
Section woul'd not be applicable to the case of the | andl ord because he

had retired earlier on 31.5.1983 and has correctly given a finding that
Section 23A is operative and effective from 22.2.1988. The Additiona

Rent Controller has correctly held that since the amendnent was made
applicabl e even to the pending proceedings, the present case woul d be
covered by the anendnent. It was not disputed very seriously that the

l andl ord was in fact the Governnent servant and had retired from service

on 31.5.1983. therefore, in our opinion on both the counts the | andl ord-
appel | ant had proved his case.

8. We have carefully seen the judgment of the Administrative Tribuna
al so which judgnent shows that the Tribunal has confirnmed the findings of
fact firstly on the question of Section 23(1)(a)(i) and held that the |landlord
had proved his bonafide need for personal occupation. The Tribunal has
also referred to the nedical certificate (Exhibit 4) in respect of the landlord

hi nsel f and nmedical certificate (Exhibit5) in respect of his wife. It has also
referred to the evidence of AWM ShyamBhandary who has i ssued those
certificates. |In paras 7, 8 and 9 of the judgnent the Appellate Tribunal has

correctly considered the need i ndependently of the Rent Controller\022s order
He has also correctly held that the need of the |andl ord was genuine,

honest and in good faith.

9. We are fully satisfied with both the orders.” On this backdrop we find
the order of the H gh Court to be sketchy and | aconic. Beyond saying that
the Additional Rent Controller has not applied his mnd, the H gh Court has
not considered anything. As regards Section 23A(3), the H gh Court has
actually avoided to give a finding whether it is retrospective or prospective
by merely saying that the Tribunal had not given-that finding. In our
opinion it was not necessary for the Tribunal to give that finding at all for
the sinple reason that the appeal against the order passed under Section
23A(3) was not nmaintainable at all. The H gh Court conpletely ignored the
fact that there was a Cvil Revision against that finding. Even assum ng
that such a G vil Revision was naintai nable, the Hgh Court was bound to
consi der the question of its prospective or retrospective operation. Very
strangely, the H gh Court has renmanded the proceedings in the G vi

Revision to the Additional Rent Controller. At the sane time, the High

Court has remanded the proceedings in the wit petition to the

Admi ni strative Tribunal for adjudication. Further, at the sametinme, a fresh
opportunity has been given to the parties to | ead evidence. W do not
know as to how the Adnministrative Tribunal, which is an Appellate Authority

woul d be taking the evidence. |In our opinion, the judgment of the High
Court is conpletely erroneous.
10. We are convinced that the findings of the | earned Additional Rent

Controller as also the Administrative Tribunal on the bonafide need of the

| andl ord are correct and the High Court has gravely erred in setting aside
the concurrent findings of fact that too wi thout giving any reasons worth the
nane. Therefore, on that question itself the |andlord-appellant (his |ega
heirs) shoul d succeed.
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11. It was tried to be argued by the | earned counsel for the respondent
that since the landlord had died, the need had expired with him and that
the question will have to be exani ned again regarding the bonafide

personal need of the landlord. The question is no nore res integra and is
covered by the decision of this Court in Shakuntala Bai & Ot hers vs.
Narayan Das & Ors. [(2004) 5 SCC 772]. This Court has observed:

\ 023\ 005. The bonafi de need of the |landlord has to be exam ned as

on the date of institution of the proceedings and if a decree for

eviction is passed, the death of the landlord during the

pendency of the appeal preferred by the tenant will nake no

difference as his heirs are fully entitled to defend the estate.\024

In the same decision a contrary note expressed by this Court in P.V.

Papanna vs. Padnmanabhai ah [(1994) 2 SCC 316] was held to be in the

nature of an obiter. This Court in Shakuntala Bai & Ors. (supra) referred
to the decision in Shantilal Thakordas vs. Chimanlal Mganlal Tel wal a

[(1976) 4 SCC 417] and specifically observed that the view expressed in
Shanti | al “Thakordas\ 022s case did not, in any manner, affect the view
expressed in Phool Rani vs. Naubat Rai Ahluwalia [(1973)1 SCC 688] to

the effect that where the death of landlord occurs after the decree for
possessi on_has been passed in his favour, his legal heirs are entitled to
defend the further proceedings |ike an appeal and the benefit accrued to
them under the decree. Here in this case also it is obvious that the origina
| andl ord Prabhakar Govind Sinai Kuvel kar' had expired only after the

eviction order passed by the Additional Rent Controller. This is apart from
the fact that the |andl ord had sought the possession not only for hinself but
also for his famly nenbers. There is a clear reference in Section
23(1)(a) (i) of the Act regarding occupation of the famly nenbers of the

landlord. In that view the contention raised by the |earned counsel for the
respondent must be rejected.
12. In so far as the contention regarding Section 23A(3) is concerned,

the | earned counsel for the respondent took us through the Section and
tried to suggest that the said Section was not applicable as firstly it was not
applicable to the retired State Governnent servants |ike the appellant-

| andl ord and secondly the amendnent was not applicable as it was a
prospective amendment. The | egislative history shows that Section 23A(3)
was brought in by way of an anendnent. Section 23A'was further

anended and this amendnent was passed on 23.7.1987 and was

publ i shed vide Notification No.7/27/87-LA dated 2.12.1987 and the sane
cane into force as per Notification No.10/8/87/RD dated 27.2.1988. It was
published in the Oficial Gazette (Extraordinary No.2) Series | No.47 dated
22.2.1988. After this amendment the Section stood as under

\ 02323A(3) Not wi t hst andi ng anything contained inthis Act:

(3) a landl ord, who is nmenber of the armed forces of the

Union or who is an enployee of the Central or the State

Covernment or Railways or who was such nenber or

enpl oyee as the case may be and is duly retired (which term

shal | include premature retirenent) shall be entitled to

recover possession of any prem ses are bonafide required by

hi m for occupation by hinself or any nenber of his fam'ly

(which termshall include a parent or other relation ordinarily

residing with himand dependent on hin and the Controller

shal | pass an order for eviction on such ground of the |andlord

at the hearing of the suit, produced a certificate signhed by the

Head of the Services of his Commanding O ficer or by the

Head of his Departnent as the case may be to the effect that:

(1) He is presently a nmenber of the armed forces of the

Uni on or enployee of the Central or the State

Covernment or Railways or he was such nenber or

enpl oyees as the case may be and is now retired ex-

servi ceman or enpl oyee as the case may be.

(ii) He does not possess any other suitable residence in

the |l ocal area where he or the nmenbers of his famly

can reside;

(b) Not rel evant\ 024.
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It was not seriously disputed before the Additional Rent Controller that the
applicant was in service of the Governnent of Goa, Daman & Diu and had
retired on 31.5.1983. In fact there appears to be no contrary evidence |ed
to the assertion that the | andl ord was a governnent servant and he had
retired on 31.5.1983. The further anendment made to Section 23A(3)

added sub-clause (c) after clause 3(i)(b). The said clause was:

\ 023The provisions of this sub-section shall be applicable to al
applications including those pending proceedi ngs before any

Controller, Tribunal, Court and all such proceedings shall be

di sposed of in accordance with the provisions of this Section.\024

The further amendnent al so provided a sunmary procedure. For our
purposes the relevant clause is O ause (h) which is as under

\ 023No appeal or second appeal shall |ie against an order for the
recovery of possession of any residential building made by

the Controller in accordance with the procedure specified in

this sub-section:

Provi ded that the High Court may, for the purpose of

satisfying itsel f that an order nade by the Controller under

this sub-section is according tolaw, call for the records of the
case and pass such order in respect thereto as it thinks fit.\024

The | anguage of sub-section 23A(3)(c) which we have quoted above | eave

no manner of doubt 'that the Section was clearly applicable to the pending
proceedi ngs |like the present one. It is obvious that the amendnent
application was filed by the landl ord on 8.2.1989 wherein a specific
reference is made to the above mentioned | egal position. Beyond baldly
denyi ng the tenant has done northing worth the name. W have seen the
judgrment of the Additional Rent Controller who has considered Section

23A(3) extensively. There can be no doubt that the provision was
applicable to the proceedings and as such the Additional Rent Controller

was right in accepting the case of the landlord to the effect that firstly he
was a government servant having retired on 31.5.1983, secondly he had

no house in Panaji where the concerned residential prenises existed and
thirdly that he wanted the house for his own bonafide occupation. W,
therefore, reject the contention of the respondent that Section 23A(3) was
not applicable to the present proceedings. The judgnent of the Hi gh Court
is woefully wanting on this aspect. No argunent was rai sed by the counse
for the respondent regardi ng the 1994 anendnent.

13. In the result the appeal is allowed. The Judgment of the H gh Court
is set aside and that of the Additional Rent Controller and the

Adm nistrative Tribunal are restored with costs.




