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CASE NO. :
Appeal (civil) 2411 of 2006

PETI TI ONER
Nagar Mahapal i ka ( Now Muni ci pal Corpn.)

RESPONDENT:
State of U P. & Os.

DATE OF JUDGVENT: 02/05/2006

BENCH
S.B. Sinha & P.K Bal asubranmanyan

JUDGVENT:
JUDGMENT
(@S.L.P. (CIVIL) NO_ 23732 OF 2004)

S.B. SINHA, J :

Leave granted.

The Appel l ant’ herein is a Minicipal Corporation. It was
constituted under the U P. Nagar Mhapalika Adhi niyam 1959 (for short,
"t he Adhi niyanm').

For the purpose of recruitnment of enpl oyees, the procedures laid
down in the Adhiniyam under which it was constituted and the rules
franmed thereunder were required to be conplied with by the Appellant.
The appoi ntnents of the Respondents indisputably were not made in
terns of the statute. They were appoi nted as apprentices by the
Admi ni strator of the Minicipality by an order dated 11.12.1985.

The Government of Uttar Pradesh created 39 posts for
Qui nquenni al Assessnent of tax upto 31st March, 1986 or till the tine the
same were abolished in the scales of pay enunerated therein which was
conmuni cated to the Administration by a letter dated 19.12. 1985 subject
to the foll owi ng conditions:

"3. Only ad-hoc appointnents are to be made on the
aforesaid posts and if there is no work, or if there is
no requirenent even before the sanctioned peri od.

4. After 31st March, 1986, all the above posts shal
be aboli shed conpul sorily and the appoi ntnents
shoul d not be extended beyond that period on any
condi tion."

The following facts are not in dispute. The Respondents were
appoi nted on an adhoc basis purported to be as apprentices on paynent of
apprentice allowance at the rate of Rs. 230/- per nonth by an order dated
20t h October, 1984. Oder of sanction for creation of sonme tenporary
posts was issued by the State of Uttar Pradesh which was the conpetent
authority therefore, only on 19.12.1985. The Respondents, however,
wer e appoi nted as apprentices in the Assessnment Department by orders of
the Administrator dated 5.11.1985 and 6.12. 1985 wherefor an office
order was issued on 11.12.1985.

The tenure of the services of the Respondents cane to an end with
effect from31.12.1986. On or about 4.2.1987, they filed an application
before the Concilliation Oficer, Allahabad questioning the validity or
ot herwi se of the said order of termination. However, the State of Utar
Pradesh made a reference of the follow ng dispute for adjudication by the
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Labour Court, Allahabad by a notification dated 26.8.1987 in respect of
the Respondent Ram Chandra Gupt a:

"Whet her term nation of the service of Shri Ram

Chandra Gupta, son of Shri Mthai Lal fromthe post

of clerk by the enployer we.f. 31.12.1986 is

justified and legal? |If not, to what benefit/ relief, the
wor kman concerned is entitled to receive and with

details thereof?"

Simlar references were made with regard to the other respondents
al so. By an award dated 30th Novenber, 1998, the Labour Court arrived
at a finding that all the worknen had worked for nore than 240 days
during the period 5.11.1985 and 31.12.1986 and as their services had
been term nated in violation of the provisions of Section 6-N of the U P.
Industrial Disputes Act, the termination of their services was illegal. The
Appel | ant was consequently directed to reinstate themin service.
Aggrieved by and dissatisfied with the said award, a wit petition was
filed by the Appellant before the Al ahabad H gh Court which was
mar ked as CMAWP No. 7279 of 1989 wherein the follow ng judgnment and
order came to be passed:

"l have heard the Ld. Counsels for the parties.
During the pendency of the Wit Petition, the
operation of the inpugned award shall remain stayed
subj ect to the condition that workmen are reinstated
and are paid their full salary fromthe date of the
award within two nonths fromtoday.~ I'n addition

the Petitioner shall also deposit half of the arrears of
pay and al | owances, which can be w thdrawn by

wor knmen on adequate security. I n case, these
conditions are not conplied with, this stay order
shal | automatically stand vacated."

We may hereinafter notice some rel evant provisions of the
Adhi ni yam

Sub-cl ause (2) of Section 106 of the Adhi niyam provides that
qualification of a person to be appointed to the post created under sub-
clause (1) thereof shall be such as nmay be prescribed by the State
Governnment. Section 107 of the Adhiniyam deals with the appoi nt nent
to the post. Section 108 of the Adhi ni yam provides that notwthstanding
anything contained in Section 107, officiating and tenporary
appoi ntnents to posts nentioned in sub-sections (1), (2) and (3) thereof
may be made by the appointing authorities specified inthose sub-sections
wi t hout consulting the State Public Service Commi ssion or obtaining the
recomendati ons of the Selection Comm ttee but no such appoi ntnent
shal | continue beyond the period of one year or shall be nmade where it is
expected to last for nore than a year without consulting the State Public
Servi ce Conmm ssion or otherwi se than in accordance with the
recomendati ons of the Selection Cormittee, as the case may be.

Section 109 of the Adhiniyam provi des that the enplunments and
ot her conditions of services of officers, staff and other servants of the
Nagar Mahapal i ka shall be such as nay be prescribed by the State
CGovernment. Section 111 of the Adhiniyamconfers power on the State
Covernment to make appoi ntnments where any authority specified in
Section 107 fails within a reasonable time to nake appointnent to any
post specified in Section 106 or created thereunder

Section 112- A of the Adhi ni yamreads as under:
(1) Not wi t hst andi ng anyt hi ng contained in Sections 106 to 110 the

State CGovernnent may at any tine by rule provide for one or
nore services of such officers and servants as the State
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Government may deem fit common to the Mahapalikas or to the
Muni ci pal Board, Jal Sansthan of the State.

(2) that when any such service is created, officers and servants
serving on the post included in the service as well as the officers
and servants performng duties and functions of those posts

under sub-clause (1) of clause (ee) of Section 577 may if found

sui tabl e be absorbed in the service provisionally or finally and

the services of others shall stand determ ned in the prescribed
manner .

(3) That without prejudice to the generality of the provision of sub-
sections (1) and (2) such rule may al so provide for consultation
with the State Public Service Conm ssion in respect of any of

the matters referred to in the said sub-section

Before the Hi gh Court, a contention was raised that appointnent of
the Respondents being for a fixed period as envi saged under Section
2(00) (bb) of the Industrial D sputes Act, 1947 and furthernmore in view of
the fact that their appointments being governed by the provisions of the
U. P. Munici pal” Corporation Adhiniyam 1959, the award of reinstatenent
was unwarranted in | aw

It was furthernore urged that in any event, the said Respondents
havi ng been appoi nted-only on an adhoc basis and not in terms of the
provi sions of the said Adhiniyamand the rules framed thereunder, had no
| egal right to continue in service. Moreover, they having been appointed
on daily wages, their disengagenent from services cannot be construed to
be 'retrenchnment’ under the provisions of the U P. Industrial Disputes
Act .

The Hi gh Court, however, did not go into the aforenentioned
guestions at all. The H . gh Court dism ssed the said wit petition only on
the prem se that the worknmen having conpl et ed 240 days of continuous
service and as they had been reinstated in service pursuant to the interim
order passed by the H gh Court, it would not be appropriate to displace
the worknmen from enpl oyment and to offer other reliefs, particularly,
when a relief of reinstatenent can be granted for violation of the
provi sions of Section 6-N of the Act in view of the decision of this Court
in H ndustan Tin Wrks Pvt. Ltd. v. Enployees of M's H ndustan Tin
Wirks Pvt Ltd. and Qthers, [(1979) 2 SCC 80 : AIR 1979 SC 75].

However, they were directed to be paid 50% of the backwages.

The | earned counsel appearing on behalf of the Appellant would
contend that having regard to the nature of appointnent, the inpugned
award coul d not have been passed. The |earned counsel appearing on
behal f of the Respondent, on the other hand, would support the inpugned
awar d.

This is one of those cases which clearly depict as to how the
of ficers of the local-self governnent at their own whins and caprice have
been naki ng appoi ntnments without follow ng the procedures |aid down
under the Adhiniyam The Adm nistrator of a Municipal Corporationis a
public servant. He was bound to follow the provisions of the Adhiniyam
and the Rules. It is surprising how the Respondents could be appointed
even prior to creation of the tenporary posts by the State. ~The
Appoi nting Authority has now taken a stand that the Respondents had
been appointed in terns of the order of sanction dated 19.12.1985. The
of fers of appointnent, precede the said date. The Respondents although
purported to have been appoi nted as apprentices, were appointed as
clerks on daily wages in the Assessnent Departnent. Evidently, the
provi sions of the Apprentice Act, 1961 have al so not been foll owed. The
of ficers appeared to be absolutely ignorant of the provisions of the said
Act. They even do not know how of fers of appointnment should be issued.

This Court in a |large nunber of decisions has expressed its concern
on how and in what manner appointnents on daily basis or by way of ad
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hoc arrangenent are made in flagrant violations of constitutiona

provi si ons enshrined under Articles 14 and 16 of the Constitution of India
and/ or the statutory recruitnment rules. This Court has al so been noticing
that the State or the public sector undertakings or the |ocal self
governments thensel ves are making all endeavours to regul arise the

services of such enpl oyees who have entered the services through the
backdoor. The Industrial Tribunals, in some cases the H gh Courts al so,
had been generous enough to direct regularisation for the services of such
wor kmen wi t hout proper application of mnd.

Recently, a Constitution Bench of this Court has held that such
appoi ntnents being contrary to the provisions of Articles 14 and 16 of the
Constitution of India are illegal. [See Secy., State of Karnataka & O's. v.
Umadevi & Ors., [2006 (4) SCALE 197].

It is, however, difficult for us to accept that the Respondent have
been appointed on tenporary basis pursuant to the said GO dated
9.12.1985 or such appointnents were nmade for a fixed tenure within the
nmeani ng of the provisions of sub-clause (bb) of clause (00) of Section 2
of the Industrial D sputes Act.

W, however, do not agree with the Hi gh Court that as by way of
an interimorder the award was directed to be inplenented, the same
should itself formthe basis for dismssing the wit petition

The Hi gh Court exercised its discretion in not granting an interim
relief in favour of the Appellant. In view of the refusal on the part of the
Hi gh Court to grant an interimrelief as was prayed for by the Appellant,
the Appellant inplenented the award pendi ng the appeal which can only
be subject to appeal, that would not mean that the Hi gh Court would not
or should not go into the nerit of the matter. In fact it is the duty of the
Hi gh Court to consider the appeal on nerits. It is unfortunate that the
wit petition filed in the year 1989 has been di sposed of in 2004 but the
Appel I ants cannot be bl aned therefor. The Respondents mnight have
continued in service for nore than 14 years only because the H gh Court
did not pass any interimorder, but the same, in our opinion, should not
have forned the basis for naking the interimorder absolute or for non-
consi deration of the nmerit of the matter.

I n our opinion, the Hi gh Court did not adopt a correct approach in
the matter.

Non- conpl i ance of the provisions of Section 6-N of the UP
I ndustrial Disputes Act, although, may lead to the grant of a relief of
reinstatement with full backwages and continuity of service in favour of
the retrenched worknmen, the same would not nmean that such a relief is to
be granted automatically or as a matter of course:

The Labour Court in its award did not take into consideration the
rel evant facts for exercise of its discretion in granting the relief.

It is now well-settled, by reason of a catena of decisions of this
Court, that only because the Labour Court may grant the relief of
reinstatement with full backwages, the sane should be granted as a matter
of course. The Appellant herein has clearly stated that the appointnents
of the Respondents have been nade in violation of the provisions of the
Adhi niyam An appoi ntment made in violation of the provisions of
Adhi niyamis void. The same, however, although would not mnean that
the provisions of the Industrial Disputes Act are not required to be taken
into consideration for the purpose of determ nation of the question as to
whet her the termnation of worknmen fromservices is |egal or not but the
sanme shoul d have to be considered to be an inportant factor in the matter
of grant of relief. The Minicipal Corporation deals with public noney.
Appoi ntrents of the Respondents were nade for carrying out the work of
assessment. Such assessnments are done periodically. Their services, thus,
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shoul d not have been directed to be continued despite the requirenents

therefor having cone to an end. It is, therefore, in our considered view,

not a case where the relief of reinstatenent shoul d have been granted.

In Branch Manager, MP. State Agro Industries Devel opnent
Corpn. Ltd. & Anr. v. Shri S.C. Pandey [(2006) 2 SCALE 619], it is
st at ed:

"The Industrial Court as also the Hi gh Court
applied the principles of estoppel on the finding
that the respondent was transferred from Mrena

to Gralior. |[If his appointnment was void, being
contrary to regulations, in our opinion, the
procedural provisions |ike estoppel or waiver were
not applicable. [|f an appointnment made by the
Branch Manager was whol |y without jurisdiction,
the order of appointnmentitself was void.

Furt hermore, the contention of the appellant had
been that 'in terns of Regulation 16 of 1976

Regul ations only the Managi ng Director of the
Corporation could issue an offer of appointnent.

It has not been found by the Industrial Courts or
the High Court that the Branch Manager and the
Regi onal Manager were authorized to nake  such
appoi ntnents. The appoi ntment of the respondent,
thus, nust be held to have been nade only to neet
the exigencies of services and not interns of the
service regul ati ons. | The appoi ntment of the
Respondent, thus, could not have been made for
filling up a regul ar vacancy for the purpose of

i nvoking Rule 2 of the Standing O ders.

However, it has not been contended that the
services of the respondent were not governed by
the provisions of the Industrial Disputes Act. He
wor ked from 16.9.1985 to 19.5.1987. © He nust

have, thus, conpleted 240 days of (service. The
term nation of his services wi thout conplying with
the provisions of Section 25F of the Industria

Di sputes Act was, thus, illegal. He, however,  had
unjustly been directed to continue in service by
reason of an interimorder. He has been continuing
in service pursuant thereto.

The appel lant, in our opinion, cannot be
made to suffer owing to a nistake on the part of
the court. The respondent al so cannot take
advant age of a wong order.

In the peculiar facts and circunstances of

the case, we, therefore, of the opinion that interest
of justice would be sub-served if, in place of
directing reinstatenment of the services of the
respondent, the appellant is directed to pay a sum
of Rs. 10,000/- by way of conpensation to him It

is directed accordingly. The orders under

chal |l enge are set aside. The appeal is allowed with
the af orenentioned directions and observations."

The | earned counsel appearing on behal f of the Respondents has
strongly relied upon a decision of this in SSM Nilajkar and Qthers v.
Tel ecom Di strict Manager, Karnataka [(2003) 4 SCC 27] wherein this

Court was considering the question as to whether the interpretation of the
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expression "the termnation by the enployer of the service of a workman
for any reason whatsoever" has been enployed by the Parlianent while
defining the term"retrenchnent”. It was hel d:

"12. "Retrenchment" in its ordinary connotation is

di scharge of |abour as surplus though the business or
work itself is continued. It is well settled by a catena
of decisions that |abour | aws being beneficial pieces
of legislation are to be interpreted in favour of the
beneficiaries in case of doubt or where it is possible
to take two views of a provision. It is also well
settled that Parlianent has enpl oyed the expression
"the termination by the enployer of the service of a
wor kman for any reason whatsoever" while defining

the term"retrenchnent”, which is suggestive of the

| egislative intent to assign the term"retrenchnent" a
meani ng wi der than-what it is understood to have in
conmon parl ance. There are four exceptions carved

out of 'the artificially extended neaning of the term
"retrenchment", and therefore, termnation of service
of a workman so long as it is attributable to the act of
the enployer would fall wi thin the nmeani ng of
"retrenchnent"” dehors the reason for termnation. To

be excepted fromw thin the neaning of

"retrenchrment" the /'termnation of service nust fal
within one of the four excepted categories. A

term nation of service which does not-fall wthin
categories (a), (b), (bb) and (c) would fall within the
meani ng of "retrenchnent"."

In Nilajkar (supra), this Court cannot be said to have laid down a
| aw having wuniversal application. In that case also backwages had been
deni ed by the | earned Single Judge of the H gh Court which order was
held to be just and reasonable. ~Therein, the question which arose was
whether in fact the Appellants therein were appointed in a project work.

The sai d deci sion has been distinguished by this Court in various
deci si ons includi ng Executive Engineer, ZP Engg. Divn. And Anot her v.
Di gambara Rao and Qthers [(2004) 8 SCC 262] which in turn has been
followed in a | arge nunber of decisions.

However, there cannot be any di spute that provisions of Section 6-
N of the U P. Industrial Disputes Act have not been conplied with. W
are, however, of the opinion that in stead and in place of issuing a
direction for reinstatenment of service, interests of justice shall be sub-
served if conmpensation of Rs.30,000/- per person is directed to be paid.

It goes without saying that the Respondents would be entitled to
wages and ot her renmunerations in terms of the interimorder passed by the
Hi gh Court so long they have actually worked. W, furthernore, hope
and trust that in all future appointnents, the Appellant shall strictly
foll ow the provisions of the Adhiniyam and the Rul es.

The Appeal is allowed in part and to the extent nentioned
herei nbefore. No costs.




