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ACT:

Doubl e Protection-Once the requirenents of Rent Act are
satisfied, the tenant cannot claimthe double protection of
i nvoki ng the provisions of the Transfer of Property Act or
the terms of the contract-Section 114 of the  Transfer of
Property Act, (Act 4 of 1882) and section 3 of the UP
(Tenporary) Control of Rent and Eviction Act.

HEADNOTE

The appellant plaintiff filed~ a suit for eviction of
the respondent tenant and for arrears of rent and nesne
profits. Though no specific pl ea of relief against
forfeiture for non-paynment of rent under section 114 of the
Transfer of Property Act was taken in-the pleadings, during
the course of the argunments, the tenant clained the benefit
under section 114 of the Transfer of Property Act. The Tria
Judge found that the respondent was a defaulter and held
that the notice to quit was a valid one but found that as
section 114 of the Transfer of Property Act was applicable
to the facts of the case and the balance of convenience
being with the respondent tenant, disnissed the suit for
possessi on, but gave a decree for arrears of rent. In appea
the first appellate court held that the trial Court was in
error in granting relief against forfeiture under Section
114 of the Transfer of Property Act and decreed the suit as
prayed for.

On second appeal, the Hi gh Court after naking a fresh
apprai sal of the evidence cane to the conclusion that as per
the terms of the |ease deed of 1955 six nonths’ notice was
necessary even if the prem ses were not taken for
manuf acturing purposes and as required notice of six nonths
was not given the suit was not maintainable and as such
liable to be disnm ssed.

Allowing the plaintiff’'s appeal by special |eave, the
Court,

N

HELD : 1. Once the requirements of Rent Act are
satisfied, the tenant cannot claimthe double protection of
i nvoki ng the provisions of the Transfer of Property Act or
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the terms of the contract. The provision of section 114 of
the Transfer of Property Act cannot therefore be read into
the U . P. (Tenporary) Control of Rent and Eviction Act. [99 B
JUDGVENT:

In the instant case

(a) The question of termnation of the |ease by
forfeiture does not arise on the facts of the case; [100 B]

(b) after the Rent Act canme into force, the landlord
cannot avail hinself of clause 12 which provides for
forfeiture, even if the tenant neglected to pay the rent for
over two nonths; [100 B

(c) the landlord cannot enter into possession forthw th
wi thout notice. The only renmedy for himis to seek eviction
under the provisions of the Rent Act; and [100 B C
94

(d) in such circunstances, the tenant cannot rely on S
114 of Transfer of Property Act and claimthat he shoul d be
gi ven an opportunity to pay the arrears of rent, even though
the requirenments of section 3(1) had been fulfilled. [100 C

V. Dhanapal ~ Chettiar v. Yasodai Ammal, [1980] 1 S.C. R
334 at 350-51; foll owed.

2. Section 3 of the UP. (Tenporary) Control of Rent
and Eviction Act Il restricts the rights of the landlord to
have the tenant evicted.. But for the statutory provisions,
the landlord woul d'be entitled to evict the tenant according
tothe terns of the contract or the  provisions of the
Transfer of Property Act. As the Rent Act has restricted the
power of the landlord to evict the tenant except in
accordance with the provisions of the Act, the ternms of the
contract and the provisions of the Transfer of Property Act
to that extent are no | onger applicable. [97 C E]

3. In the instant case

(a) the condition required under section 3(1) of the
U P. Act had been satisfied and permission by the District
Magi strate was rightly granted and sui t filed as
contenpl ated by section 3(1); and [98 A

(b) the notice is based on/default of paynent of rent
for nore than three nonths and  called upon the‘'tenant to
vacate the premses a nmonth after the receipt of the notice
if he failed to pay the rent as required under section 3 of
the U P. Act. [98 B-C

&

CIVIL APPELLATE JURISDICTION : Cvil Appeal No.
1235/ 70.

Appeal by Special Leave fromthe Judgnent and Order
dat ed 25-9-1969 of the Allahabad H gh Court in Second Appea
No. 1520 of 1966.

P. Govinda Nair, S. Balakrishnan and S. Q “Sanbandan
for the Appellant.

Yogeshwar Prasad, S. K Bagga, Ms. S. Bagga, Ms. Ran
Chabra and Shitla Prasad for the Respondent.

The Judgrment of the Court was delivered by

KAI LASAM J.-This appeal is by special I|eave by the
plaintiff against the judgnment and decree of the H gh Court
of Judicature at Allahabad in Second Appeal No. 1520 of
1966.

The plaintiff Pradesh Kumar Bajpai who is the owner of
prem ses No. D48/128-129 let a portion of the prenises to
the respondent Binod Behari Sarkar in the year 1949 for
carrying on his business of manufacturing bl ocks and ot her
printing materials. |In Cctober, 1955, the plaintiff |et out
the entire premses on a nmonthly rent of Rs. 200/-. The
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plaintiff filed the suit on the ground that the respondent
had defaulted in paynent of rent and prayed for a decree for
ejectment and for being put in possession of the prenises
and for arrears of rent

95

and or mesne profits pendentelite at the rate of Rs. 200/-
per month. The defendant denied that he was a defaulter
stating that he was always ready and willing to pay the dues
and the respondent had deliberately declined to accept the
rent. Though no specific plea of relief against forfeiture
for non-paynent of rent under section 114 of the Transfer of
Property Act was taken .in the pleadings, during the course
of the argunents, the tenant <clained the benefit wunder
section 114 of the Transfer of Property Act.

The Civil Judge who tried the suit found that the
tenant was a defaulter in a sumof Rs. 6269.86. He further
held that the notice to quit was a valid one but found that
as s.114 of the Transfer of Property Act was applicable to
the facts of the case and the bal ance of conveni ence being
with the " defendant, dism ssed the suit for possession, but
gave a decree for the arrears of rent. The plaintiff
aggrieved by the decision of the trial Court went up in
appeal to the District Judge who all owed the appeal hol ding
that the tenant was a defaulter within the nmeaning of S. 3 of
the U P. (Tenporary) Control of Rent 'and Eviction Act.
Di sagreeing with the trial Court, the |earned Judge held
that the trial court was in error in granting relief against
forfeitures under 'S.114 of the Transfer of Property Act and
decreed the suit as prayed for.

The defendant preferred a Second Appeal to the High
Court. The Hi gh Court after making a fresh appraisal of the
evi dence canme to the conclusion that the premses were taken
for manufacturing purposes in 1955 -On a consideration of
the terms of the |ease deed of 1955 it found that six
nmont hs’ notice was necessary even if the prem ses were not
taken for manufacturing purposes and as required notice of
six nonths was not given the suit (is not nmintai nabl'e and as
such liable to be di sm ssed.

The | ease deed dated 28-9-1955 is narked as Annexure A-
2. The relevant clauses are, 3, 6, 9 and 12 which are as
follows : -

"3. The lessee will not sell, nmortgage or in any other

manner transfer or part wth the possession of the

whole or any part of the demni sed prem ses, structure
and buildings or his interest with the same, and the

lessee will also not enter into any partnership with
anybody regardi ng the business carried on or-in any way
in the demsed premses. But the lessee wll be

entitled to sublet part of the structure and buil di ngs
with the consent of the lessor in witing and | essee
will be always responsible for all |oss and danmage if
any.

96

6. The |lessee has the option to continue the
t enancy for another period of 3 years that is from
1-9-1956 to 31-8-1959 on the sanme terns and conditions.
The | essee must exercise the option of renewal wthin
30-6-1956 in witing.

9. That it is hereby agreed by the parties that
after the expiry of the period of three years the
Lessor will have the option to revise the rent with the
consent of the lessee. It is also agreed by both the
parties that the |l ease nmay, be ternmi nated by the Lessor
on giving six nonths’ witten notice and after 4 years
at any tinme. Lessor will also be entitled to term nate
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the lease on giving six nonths' notice in witing

ending with English Cal endar nonth.

12. If the lessee fails and/or neglects to pay
rent at the place and in the manner nentioned above for
two nonths and/ or breaks any of the terns and
conditions hereinbefore nentioned the Ilessor will be
entitled to enter possession forthwith w thout notice
and term nate the | ease."

It may be noted that the parties agreed that after the
expiry of the period of three years the lessor will have the
option to revise the rent with the consent of the |lessee. It
was further agreed that the |ease may be term nated by the
| essee on giving six nonths’ witten notice and after four
years at any tine, the |lessor will be entitled to termnate
the lease on giving six nmonths notice in witing. If these
cl auses are applicable six nmonths’ notice is necessary.

Clause 12 provides'that if the |essee fails and/or
neglects to pay rent at the place and in the nanner
nentioned above for two nonths and/or breaks any of the

terms and conditions mentioned, the lessor will be entitled
to enter —possession forthwith w thout notice and termnate
the lease. It is not disputed that the | essee neglected to

pay rent for nore than two nonths and as such if the clause
is applicable the lease is liable to be forfeited and the
lessor is entitled to” enter possession forthwith wthout
noti ce.

M. Govi ndan Nai r | ear ned counsel for t he
plaintiff/appellant submitted that the |ease is governed by
the provisions of the U P. (Tenporary) Control of Rent and
Eviction Act and as the | ease was entered into after the Act
had cone into force, the relationship between the parties is
regul ated by the provisions of the enactnent and not by the
terns of the contract. He submitted that the requirenents of
S. 3 of the Act had been fulfilled and the defendant cannot
resist the suit for eviction. The U-P. (Tenporary) Contro
of Rent and Eviction
97
Act 111 1947 cane into force in 1948. Though the Act was
subsequently repeal ed by t he u. P. Ur ban Bui'l di ngs
(Regul ation of Letting, Rent and Eviction) Act, 1972, as the
| ease was of the year 1955, S.43 of  Act II1Il, 1972 saves
proceedi ngs initiated under U P. (Tenporary) Control of Rent
and Eviction Act, 1947. S. 43(2)(r) provides that any suit
for the eviction of a tenant instituted without or with-the
perm ssion referred to in S 3 of the wold Act or any
proceeding arising out of such suit, pending inmediately

before the comencenent of the Utar Pradesh G vil Laws
Amendnent Act, 1972, may be continued and concluded as if
this Act had not been passed. It is, therefore, not in

di spute that the proceedings in this natter are governed by
the 1947 Act.

As the provisions of the U P. (Tenporary) Control of
Rent and Eviction Act (II1l of 1947) are applicable, the
terns of the |ease deed beconmes irrelevant. The only
guestion that arises and which was seriously contended for
on behalf of the respondent is that in addition to the
saf equards provided to the tenant under the Act, he is also
entitled to the benefits of S 114 of the Transfer of
Property Act. S.3 of the U P. (Tenporary) Control of Rent
and Eviction Act Il restricts the rights of the landlord to
have the tenant evicted. But for the statutory provisions,
the landlord would be entitled to evict the tenant according
tothe terns of the contract or the provisions of the
Transfer of Property Act. As the Rent Act has restricted the
power of the landlord to evict the tenant except in
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accordance with the provisions of the Act, the terns of the

contract and the provisions of the Transfer of Property Act

to that extent are no | onger applicable. Section 3(1) of the
Rent Act runs as follows :

"Subj ect to any order passed under sub-section (3)

no suit shall, without the perm ssion of the District

Magi strate, be filed in any GCvil Court against a

tenant for his eviction fromany accommbdati on except

on one or nore of the grounds that are nentioned in

sub-clause (a) to (g) of sub-section (1)."

The relevant clause with which we are concerned is S.
3(1)(a) which provides that a suit my be filed with the
perm ssion of the District Mgistrate when the tenant is in
arrears of rent for nmore than three nonths and has failed to
pay the sane to the landlord within one nonth of the service
upon him of the notice of demand. The notice Exhibit P.7
shows that the tenant was in  arrears for nore than three
nont hs. The notice dated 12-5-63 was served on the tenant on
14-6-63 and no reply was sent” by the tenant and it is not
di sputed that the tenant failed to pay the rent to the
I andl ord within one nonth
98
of the service upon himof the notice of demand. Thus the
condition required ‘under S. 3(1) had been satisfied and
perm ssion by the/'District Magistrate was rightly granted
and suit filed as contenplated under S. 3(1).

As the tenant could not rely either on the terns of
| ease or provisions of the Transfer of Property Act and
insist on six nonths’ notice, it was submitted on his behalf
that as the notice was issued not only on the ground of
default in paynent of rent as contenplated in the Act but
al so under clause 12 of the agreenent which provides for
forfeiture, he was entitled to the safeguards provided under
S. 114 of the Transfer of Property Act. On the facts it is
clear that the notice is based on default of paynent of rent
for more than three months, and called upon the tenant to
vacate the premses a nonth after the receipt of the notice
if he failed to pay the rent as required under  S.3. The
notice is not based on the forfeiture of thelease under
clause 12. If clause 12 is valid on default of paynent of
rent for two nonths, the landlord is entitled to-enter into
possession forthwith wi thout notice termnating the |ease.

Al t hough the question of termnation of the |ease by
forfeiture does not arise on the facts of the case as the
| earned counsel strenuously contended that even then the
tenant is entitled to the benefit of S. 114 of the Transfer
of Property Act and that plea was accepted by the Tria
Court, we would briefly deal with the point raised. During
the trial when the argunents of the case were going on and
the case was due to be closed, the | earned counsel for the
tenant prayed that the Court be pleased to confer benefit of
S. 114 of the Transfer of Property Act on the defendant. He
tendered the full anmpount of rent alongwith full costs of the
suit and interest as ordered by the Court. The |earned
counsel for the plaintiff submtted that the defendant
should not be allowed the benefit of S.114. S. 114 of the
Transfer of Property Act provides for relief against
forfeiture on non-paynent of rent on the following terns : -

"Where a | ease of i movabl e property has
determ ned by forfeiture for non-paynent of rent, and
the |l essor sues to eject the lessee, if, at the hearing
of the suit, the |essee pays or tenders to the |essor
the rent in arrears, together with interest thereon and
his full costs of the suit, or gives such security as
the Court thinks sufficient for naking such paynent
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within fifteen days, the Court may, in lieu of naking a
decree for ejectnent, pass an order relieving the
| essee against the forfeiture; and thereupon the |essee
shall hold the property leased as if the forfeiture had
not occurred."
99
If the relief provided for under the section is avail able,
as the | essee had tendered the rent in arrears alongwith the
interest thereon and his full costs in the suit, it was open
to the Court to pass an order relieving the | essee agai nst
the forfeiture. The plea of the |earned counsel for the
tenant is that this provision should also be read into the

U P. (Tenporary) Control of Rent and Eviction Act. In a
deci si on of seven Judges’ Bench of this Court in V. Dhanapa
Chettiar v. Yasodai Ammal, ‘the question as to whether in

order to get a decree for eviction, the | andlord under the
Rent Control Act shoul d give notice as required under S. 106
of the ~Transfer of Property Act was considered. This Court
hel d that = determ nation of the | ease in accordance with the
transfer ‘'of ~ Property Act s unnecessary and that if a case
is made out for eviction'under the Rent Act, it is itself
sufficient and it is not obligatory to deternine the |ease
by issue of notice as required in accordance with S. 106 of
the Transfer of Property Act. The |earned counsel for the
tenant submitted that the decision is confined only to the
guestion as to whether notice under S.106 of the Transfer of
Property Act is necessary and did not decide as to whether
the provisions of the other Sections of Transfer of Property
Act are applicable. It is to be noted, however, that the
question of determ nation of a|lease by forfeiture under the
Transfer of Property Act, was specifically dealt with by the
Court and it was held that the claimof thetenant that he
is entitled to a double protection (1) under the Rent Act
and (2) under the Transfer of Property Act, is wthout any
substance. Wiile ruling thus the Court noted the follow ng
passage occurring in Manjujandra’s case and quoted wth
approval in Rattan Lal v. Vardesh Chander

"We are inclined to hold that the landlord in the
present case cannot secure an order for eviction
without first establishing that he ~had ~validly
determ ned the |ease under the Transfer of" Property
Act".

Di sapproving this view, the Court franed a question "why
this dual requirenment?" and answered it as follows -

"Even if the lease is determined by a forfeiture
under the Transfer of Property Act, the tenant
continues to be a tenant, that is to say, there is no
forfeiture in the eye of law. The tenant becones liable
to be evicted and forfeiture comes into play only if he
has incurred the liability to be evicted under the
State Rent Act, not otherw se one

100
has to look to the provisions of |aw contained in the
four corners of any State Rent Act to find out whether
a tenant can be evicted or not. The theory of double

protection or additional protection, it seens to us,
has been stretched too far and wi thout a proper and due
consideration of all its ramfications."

In the case before wus, it is not in dispute that after the
Rent Act cane into force, the | andlord cannot avail hinself
of clause 12 which provides for forfeiture, even if the
tenant neglected to pay the rent for over two nonths. The
 andl ord cannot enter into possession forth wth wthout
notice. The only renedy for him is to seek eviction under
the provisions of the Rent Act. |In such circunstances the
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tenant cannot rely on S. 114 of Transfer of Property Act and
claimthat he should be given an opportunity to pay the
arrears of rent, even though the requirenents of S.3(1) had
been fulfilled.

We are satisfied that once the requirenments of Rent Act
are satisfied, the tenant cannot claimthe double protection
of invoking the provisions of the Transfer of Property Act
or the terns of the contract.

In the result, we allow the appeal, set aside the order
of the H gh Court and restore that of the | ower appellate
Court and decree the suit for possession and ejectnment of
the defendant. The appellant is entitled to his costs in
this appeal
S R Appeal all owed.
101




