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I mport Trade Control Policy-Licences to partnership-Licence
entitl enent of quondam partners after dissolution

HEADNOTE

A partnership was dissolved and the deed of " dissolution
provided that the machinery, rawmaterials and finished
goods in stock as al so other assets and liabilities were to
be divided equally between the two partners. ~The respondent
was to have the advantage of continuing the firmnanme, the
benefit of the existing inport |licences, and of | pending
applications for inport |licences: Thereafter the respondent
firmapplied for inport |licences for necessary rawmaterials
and was granted 50% of what the original firmwas /getting.
The respondent filed a wit petitionin the high court,
contending that the installed capacity of the factory was
double that of the actual production  before dissolution

that in the division, the respondent got the act ual
production capacity whereas the other —partner got the
unutilized spare capacity, and that t her ef or e, t he
respondent was entitled to get inport |icences after
di ssol uti on as before.

The High Court allowed the petition and directed the
CGovernment to consider the claimof the respondent on the
basis of its own production.

Al'lowi ng the appeal to this Court,

HELD : The respondent was not entitled to anything nore than
what was granted to him by the Governnent. [369 A-B]

(1) According to para 71 of the Hand-book of the Rules | and

Procedure in relation to Inport Trade Control, in the case
of industries borne on the registers of the Directorate
General of Technical Developnment |licences are nornally

i ssued on the basis of the recomendations of t he
Directorate CGeneral of Technical Devel opment and t he
respondent was given inmport licences on that basis. [368 G
369A]

(2)Under para 88(2)(c) of the Hand-book if there is a
di vision of a factory anpbngst partners, a joint application
by all the succeeding parties had to be nade for re-issue of
separate licences in their favour in proportion to their
share. So also if division takes place after inportation
If that is-so in respect of the inmportation of goods agai nst
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current |licences, the sane principle should apply for future
licences also. [368 E-Q
Controller v. Am nchand, [1956] 1 S.C. R 262, followed.
(3)In the circunstances, the npost equitable way of dealing
with the matter was to divide the old inport entitlenent
equal |y between the two partners which is what the appell ant
did. |If the petitioner’s contention is accepted it follows
logically that it should apply to the other partner also.
Merely because there was delay in the other partner starting
hi s production, he cannot be denied his inmport entitlenent,
whi ch woul d nean, that between themthey would be entitled
for inport licence at twice what the partnership was
originally getting. [366 E-F]
(4) The fact that after dissolution the new firmwas able
to take advantage of its inbuilt installed capacity cannot
entitle it to get the whole of the quantity issued to the
former firm for - that~ would nmean depriving the other
partner. Such a contention cannot be considered unless the
ot her partner is also made a party to the proceedings. [367
F-g
(5) Paragraph 73 of the Hand-book shows that a licence is
i ssued on the basis of certified requirements for 12 nonths
consunption after scrutiny by the licensing authority. In
the present case, the respondent was not the sane firm as
the old one. There were no inports by the respondent during
t he past licensing period, because, the inports and
production in the past were only by the former firm [367 D
F]

365

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 1612 of
1972.

Appeal by Special Leave fromthe Judgnent & Order dated the
16t h Novenber, 1971 of the Del hi  Hgh Court in CW No. 25-D
of 1966.

L. N Sinha Solicitor General of India and G rish
Chandra, for the appellants.

G L. Sanghi, Praveen Kumar and B. R Agarwal ,~ for the
respondent .

The Judgrment of the Court was delivered by,’

Al agiriswam, J.-fornmed a partnership under the nane of Exen
I ndustries and were nanufacturing fountain pens. In
Decenmber 1963 the partnership was di ssol ved and Vora took in
another partner and continued the industry _under t he
original nane of Exen Industries. Mehta started another
busi ness al so of manufacturing fountain pens urder the /nane

of Prem er Products. Under the deed of dissolution of
partnership all the nachineries and other assets were
equal ly divided between the two partners and Vora was al so
given the benefit of all the existing inport |licences as
well as applications for inport |licences then pending.
Thereafter the respondent firms new Exen Industries applied
for inport |licences for necessary raw materials and were

granted 50 per cent of what the original Exen |Industries
were getting. Thereupon the respondent firmfiled a wit
petition out of which this appeal arises. A Division Bench
of the Delhi Hgh Court allowed the wit petition and
guashed the order of the Governnent dated 3rd )Decenber,
1965 and directed the appellants, who were respondents in
the wit petition. to consider the claimof the respondent
(who will hereafter be called the petitioner) on the basis
of its own production and not on the basis that the
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production of Ms. Exen Industries was divided between the
petitioner and Shri Mehta in )Decenber 1963. The

petitioner’'s case was that his actual production was the
sane as before the dissolution as the installed capacity of
t he factory was double that of actual capacity and
production, that in the division of the machinery and assets
of the partnership the half given to the petitioner was for
his |evel of production and only the other half consisting
of the spare and the unutilised capacity of the nachinery
and stock were given to Mehta and he was, therefore,
entitled to get inmport licences after the dissolution as
before it.

The High Court thought that the respondents before it fel
into a subtle error inasmuch as they thought that by the
di vi sion of the machinery and stock of the old firm half of
the productive capacity fell to the share of each partner at
the dissolution, and that the Governnent failed to observe
the distinction between installed capacity and act ua
capacity. / On-the other hand it appears to us that it is the
Hi gh Court-that has fallen into a subtle error of thinking
that the petitioner is the sane as the old Exen |Industries.
When the machinery of a factory is divided into two equa
hal ves it is not possible to accept the contention that one
of the partners to the partnership got the actua

366

production capacity and the other partner got the unutilised
spare capacity. This is what the petitioner urged before
the Hi gh Court and the H gh Court accepted. There is a

plain error inthis. It may bethat a particular factory
m ght have an installed capacity either double or nmore than
double of its actual production. The inmport Ilicences are
given on the basis of actual production. 1In such a case

where the nmachinery is divided equally between the two
partners, nmerely because one partner goes into production
i medi ately and because of the excess installed capacity is
enabl ed to produce the same quantity as the partnership firm
produced before the dissolution it cannot be said /that he
has got the actual production capacity and the other
partner who has also got half of the actual machinery got
only the unutilized spare capacity because there was some
del ay in his beginning production. The partnership
di ssol ution deed do clearly provided that the nmachinery, raw
materials and finished goods in stock as al so other ~“assets
and liabilities were to be divided equally between the two
partners. The only advantage whi ch Vora got was to continue
the same old name and the benefit of the existing inport
licences as well as the pending applications for inport
i cences. It ,did not provide that he was to get the
benefit of the old inport entitlenent for all future  tines
nor was it provided that he was to get the benefit ~of al
the production of the dissolved firmfor the purpose of
future inport licences. The question of installed capacity
as against the actual production did not arise either. In
the circumnmstances the nmost equitable way of dealing with the
matter was to divide the old inport entitlenent equally
between the two partners, which is what the Governnment did.
If the petitioner’s contention that because the installed
capacity even from half the machi nery which he got was equa
to the old productive capacity is accepted it follows
logically that it should apply to the other partner also.
Merely be-cause there was delay in the other partner
starting his production he cannot be denied the benefit of
the import entitlenment which the partnership, in which he
was an equal partner, had. That nmeans that between them
both they would be entitled for inport licences at twi ce the
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val ue of what the partnership was originally getting. Nei -
ther is foreign exchange available in plenty nor the supply
of raw materials so great that inport licences for raw

materials could be given without reference to considerations
of availability 'of these two.
The error which the High Court fell into as we already
poi nted out was in thinking that the new Exen Industries is
the sanme as the old Exen Industries. That can be the only
basis for holding that Exen Industries (New) should get its
inmport entitlenment on the basis of its production,
The petitioner’s contention was based on paragraph 73 of the
H nd book of Rules & Procedure in relation to inport trade
control . That paragraph as far as is relevant reads as
fol |l ows:
"73. Basi s of Licensing.-(1) The applicants
are advisedto submit applications for their
requirenments duly certified by the certifying

authority concerned. The licences for raw
materials

367
will ordinarily be issued subject to the

avai l ability of foreign exchange on the basis
of certified requirenents for twelve nonths
consunption, but the certified requirenents
will 'be scrutinised by the licensing authority
and an appropriate reduction wll wher e
necessary be nade after taking-into accounts
(i) the stock held on the dat e of
application and the expected arrivals against
i cences in hand;
(ii)the quantum of inport- likely to be
avai | abl e through the commerci al' channel s;
(iii)the quantum of - sinilar goods or
substitutes likely " to be available from
i ndi genous sources; and
(iv)the past inmports of the itemin question
by the applicant.
(v) the actual production during 'the past
i censing period and the estimated  production
for the period in question;
(vi)any fall in production on account of
ci rcunmst ances such as break down of machi nery,
| abour rel ations want of funds etc."
The petitioner contended that on the basis of this paragraph
he was, entitled to a licence on the basis of certified
requirenments for twelve nmonths consunption.. But the very
same paragraph shows that the certified requirements wll
have\to be scrutinised after taking into account the . past
imports of the itemin question by the applicant  and the
actual production during the past |licensing period and' the
estimated production for the period in question. Now in
this case there were no past inports of the itemin question
by the applicant but only by the former Exen Industries
and the actual production during the past |icensing period
can al so be only the production of the forner Exen
I ndustries. The petitioner’s entitlenent cannot be
consi dered divorced fromits past history and the fact that
it was only one of the partners of a dissolved partnership
The fact that after the dissolution of the partnership the
new Exen company was able to produce as nmuch as or even nore
than the former Exen conpany taking advantage of the in-
built installed capacity cannot entitle it to get the whole
of the quantity issued to the forner Exen conpany. That
woul d rnean depriving the other partner who was entitled to
an equal quantity. W are of opinion that the petitioner
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cannot be allowed to put forward such a contention without
nmaking Mehta a party to these proceedings and no decision
agai nst the interest of Mehta could be nmade in his absence.
Anot her reason why we consider that the petitioner cannot
get anything nore than what he was given woul d be apparent
from a reading of paragraph 88(2)(c) and understanding the
principle underlying it. That paragraph reads as foll ows:
"88(2) (c) Division of business:-(i) Were an

import |icence has been granted to an actua
user and before the inportation
368

of the goods against the said |licence there is
a division of the factory anpbngst the partners
of t he business and the nane of t he
busi ness/factory as appearing in the |I|icence
is retained by one of the succeeding parties
or none of themis allowed to use such narne.
the succeedi ng parties, not being the 1licence
hol der's, cannot operate upon the said |licence.
Insuch cases al so, joint application by al

the succeeding parties should be nade to the
l'icensing authority concerned for reissue of
separate licences in their favour, in lieu of
the original licence, in proportion to the
portion “of the factory taken over by each
succeeding party supported by docunent ary
evi dence showi ng t he di vi-si on of t he
busi ness/factory and particul ars of the estab-
i shed ‘inporter quotas, if any, possessed by
the succeedi ng parties. The i censing
authority will consider the application in the
sane manner as in the cases referred to in sub
para b(i) above and licences, if adnissible,

will be issued to the succeeding parties for
the proportionate values as indicated above.
The original licence surrendered by the
parties wll beretained by the Iicensing

aut hority and cancel | ed.
(ii)lf the division of the factory as

referred to in sub para(i) above, t akes
place after the inportation of -the goods
agai nst the said |I|icence, the i mport ed

goods becone part of the assets of the factory

and they should be divided by the succeeding
parties anongst thensel ves proportionate to
the portion of the factory taken over by them
under intimation to the |I|icensing authority
concerned so that the licensing authority. nmay
be in a position to ensure proper utilisation
of the inported goods by each of t he
succeeding units in the factory taken over by
them fromthe original concern.”
If there is a division of the factory anpbngst the partners
of a business joint application by all the succeeding
parties has to be nmde for reissue of separate licences in
their favour in proportion to the portion of the factory
taken over by each succeeding party. So all so even if
division takes place after inportation. |If that is so in
respect of the inportation of goods against current
licences, sane principle should apply for future |icences
al so. The principle that when a partnership is dissolved
the inport- licences would have to be equally divided anpng
the partners has been inplicitly recognised by this Court in
its decision in Controller V. Am chand(1). This paragraph
enbodi es that equitable principle.
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There is yet another reason why the petitioner cannot
succeed. According to paragraph 71 of the Hand-Book in the
case of industries borne on the registers of the Directorate

General of Technical Devel oprment, licences will normally be
i ssued on the basis of, the reconmendation of t he
Directorate Gener al of Techni cal Devel opnent . Exen

Industries was borne on the registers of the Directorate
CGeneral of Technical Devel opnent and the quota of inport
i cence granted

(1) [1966] 1 S.C R 242.

36 9

to the new Exen Industries is on the basis of the
Directorate’s recomendation

W are, therefore, satisfied that the petitioner was not
entitled to anything nore than what was granted to him by
the Governnment and the High Court was in error in assumng
t hat the actual ~ capacity was retained full) by t he
petitioner and only the spare capacity was given to Mehta.
No such artificial distinction could be nade.

We, therefore, allow the appeal and set aside the judgnent
of the Hgh Court. The appellant will pay the costs of the
respondents as ordered at the time of the grant of the
speci al | eave.

Appeal al | owed.

V. P. S
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