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ACT:

Banki ng Compani es-W ndi ng up-Enactnent providing for an
order for w nding up by H gh Court on the basis of  Reserve
Bank’ s opinion-Constitutional “validity-Banking Conpani es
Act, 1949 (10 of 1949), ss. 2, 35, 35A, 36, 38 Reserve Bank
of India Act, 1934 (2 of 1934), ss 7, 8, 38 Conpanies Act,
1956 (1 of 1956), ss. 433, 450(2)-Constitution of  India,
Arts. 14, 19 (1) (f) and (g), 301, 302.

HEADNOTE

Sub-section (1) of s. 38 of the Banking Conpanies Act, 1949,
provided : "Notw thstandi ng anything contained in ss. 391
392, 433 and 583 of the Conpanies Act, 1956.... the High

Court shall order the winding up for a banki ng conpany

if an application for its w nding up has been nade by the
Reserve Bank under s. 37 of this section." Under “s.  38(b)
(iii) of the Act "the Reserve Bank may make an application
under this section for the winding up of a banking conpany
if in the opinion of the Reserve Bank the continuance of the
banking conmpany is prejudicial to the interests of its
depositors.”

In exercise of the powers vested in it by the Banking
conpani es Act, 1949, as well as the Reserve Bank of India
Act, 1934, the Reserve Bank had been inspecting the Pala
Central Bank Ltd., periodically, and had been warning the
Bank that it-, business was being conducted in a nmanner
detrimental to the interest of its depositors. In June
1960, there was a run on several branches of the Bank. The
Reserve Bank was of the opinion that the Palai Bank was not
in a position to pay its depositors in full and that the
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continuance of the Bank was prejudicial to the interest of
the depositors. On August 8, 1960 the Reserve Bank made an
application in the Hgh Court of Kerala under S.
38(3)(b)(iii) of the Banking Companies Act, 1949, read wth
the Conpanies Act, 1956, for the winding up of the Pala
Central Bank Ltd. After hearing the Reserve Bank, the Pal a
Bank and the «creditors, the H gh Court passed an order
all owi ng the application of the Reserve Bank, and directing
the winding up of the Palai Bank. It was contended for
those who opposed the application that ss. 38(1) and 3(b)
(iii) of the- Banking Conpanies Act contravened Arts. 14 and
19 (1) (f) and (g) of the Constitution of India and,
therefore wer e voi d because (a) t hey permtted
di scrimnation between  a banking conpany and any other
conpany by prescribing different laws for their respective
winding up, (b) they created an unreasonable restriction
upon the right to carry on banking and (c) the whole
procedure was denial of the principles of natural justice
chiefly by denyi ng an access to courts, inasmuch as under s.
433 of the Conpanies Act 1956, when application was nade to
wi nd up a conpany, the High Court had to be satisfied after
a fair trial that an order to wi nd up the company was call ed
for, and the Judge was free to reach a decision after the
conpany had shown cause, and there was a right of appea
agai nst the decision /if adverse to the conpany, while under
the procedure laid down in s. 38 of the Banking Conpanies
Act, 1939, the Reserve Bank was made the sole judge to
deci de whether the affairs of a banking conpany were being
so conducted as to be prejudicial to the interests of the
depositors, and the court had no option but to an order
wi ndi ngs up the banking conpany, when the application was
made. It was al so contended that ss: 38(1) and 3(b)(iii)
were ultra vires being in confliet with Art. 301 of the
"Constitution.

Hel d, (Kapur and Shah, JJ., dissenting), that ss. 33(1)
and (3) (b) (iii) of the Banking Conpanies Act, 1939, did
not offend of Arts. 19(1)(f) and (g) of the Constitution of
I ndia and were valid.

In view of the history of the ‘establishnent ~of the
Reserve Bank as a Central Bank for India, its position as a
Banker’s Bank, its control over banking conpanies  and
banking in 1India, its position as the issuing bank, its
power to |icense banking conpani es and cancel their |icences
and the nunerous powers, a |aw which enpowered the Reserve
Bank to cone to a decision to wind up a tottering or unsafe
banki ng conpany in the interest of the depositors-could not
be chal | enged as
634
unr easonabl e, because even if the court were called upon to
take imediate action it would al nost always be guided by
the opinion of the Reserve Bank. A law may, wth reason
| eave the determ nation of an issue to an expert body, and
such lawis justified on the ground of expediency arising
fromthe respective opportunities for action. The exclusion
of courts is however not to be lightly inferred or conceded.

Hel d, further (per Sinha, C.J., Hi dayat ul | ah and
Mudhol kar, JJ.), that : (1) while ordinary conpanies dealt
with the money of the stock hol ders, banking conpanies were
in a different class as they dealt with the noney of the
depositors and had to be regulated differently ; and the
Reserve Bank havi ng been given by the Banking Conpanies Act
the power and invested wth the duty of watching the
affairs, of every banking conpany with a view to ensuring
the safety of the depositors’ noney, there was a valid
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classification ; consequently ss. 38(1) and (3)(b)(iii) of
the Banking Conpanies Act did not offend Art. 14 of the
Constitution.

(2) ss. 38(1) and (3)(b)(iii) did not anmpbunt to a
conversion of a judicial process into an executive action.
The sections only made the court guide itself from the
decision of ail outside agency and the judicial process
comenced thereafter.

(3) ss. 38(1) and (3)(b)(iii) were not in breach of
Art. 301 of the Constitution as they were in public interest
and were protected by Art. 302.

Per Kapur and Shah, JJ.-Section 33 of the Banking
Conpani es Act, 1949, was an unreasonable restriction on the
ri ght of a banking conpany to carry on its busi ness and was,
therefore, unconstitutional. The vice of the inpugned
provision lay in (a) the power vested in the Reserve Bank to
apply to the Hi .gh Court for an order winding up a bank
exerci sable solely on-its subjective satisfaction as to the
exi stence  of conditions prescribed by the section, and (b)
the obligation inposed by | aw upon the Hi gh Court to nmke
the order of  winding upwithout at any time enquiring
whet her the conditions on which the application was founded
did intruth exist. ~A provision of law providing for the
i mposition of restrictions on a citizen's fundanental right
pursuant to the subjective satisfaction of the Reserve Bank
even though it is an expert body, as to the existence of a
state of affairs, and thereby permanently  depriving the
citizen of his right or property, is wholly unreasonable.

A K. Copalanv. State, (1950) SSGR 88, State of
Madras v. Rao, (1952) S.C. R 597, The Conm ssioner of Hi ndu
635
Rel i gi ous Endowrents, Madras v. Sri - Lakshmindra Tirtha
Swami ar of Sri Shirur Muth, (1954) S/C. R 1005, Mahant Sri
Jagannath Ramanuj Das v. State of Orissa, (1954) S.C R 1046
and Virendra v. State of Punjab, (1958) S.CR 308,
consi der ed.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 487 of 1961
Appeal by special |eave fromthe judgnent and order dated
December 5, 1960. of the Kerala H gh Court in ~Baking
Conpani es Petition No. 11 of 1960.
W TH
Petition No. 167 of 1961

Petition under Art. 32 of the Constitution of India for
the enforcenent of Fundanental Rights.

M K. Nanbiyar, J.B. Dadachanji, O C Mathur and Ravi nder
Narai n, for the appellant and the petitioner

M C. Setalvad, Attorney-General of India, H N Sanyal,
Addi tional Solicitor-General of India, R Ganapathy lyer and
R H, Dhebar, for respondents No. 1 in C A No. 487 of 1961
G S. Pathak and K. R Choudhuri, for respondents Nos.
4-6 in C A No. 487 of 1961

M C. Setalvad, Attorney-CGeneral for India, HN
Sanyal , Additional Solicitor-General of India, R Ganapathy
lyer, R H Dhebar and T. M Sen for respondents Nos. 2 and
3 in Petition No. 167 of 1961

1962, WMarch 7. The Judgrment of B. P. Sinha, CJ., M
H dayatullah and J.R Midhol kar, JJ., was delivered by
Hi dayatul | ah, J. The Judgrment of J.L. Kapur and J. C. Shah
JJ., was delivered by Kapur, J.

HI DAYATULLAH, J.-On August 8, 1960, the Reserve Bank of
I ndi a made an application in the H gh Court of Kerala under
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s. 38 of the Banki ng Conpanies Act, 1949 (10 of 1949) read
with the Conpanies Act, 1956 (1 of 1956), for the wi nding up
of the Palai Central Bank, Ltd. (having its
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regi stered office at Palai in the State of Kerala), for the
appoi ntnent of the O ficial Liquidator of the H gh Court as
the Liquidator with all the Powers under the said Acts and
for the appointnent of the Oficial Liquidator as the
Pr ovi si onal Li qui dat er during the pendency of t he
application. This application was all owed on Decenber 5,
1960, and the present appeal with special |eave, has been
filed agai nst the order.

The Palai Central Bank, Ltd. (herein referred as the
Pal ai Bank or the Bank) was incorporated in January, 1927
under the Travancore Conpanies Regulations. Till 1936, it
was known as , The Central Bank, Ltd."’ . when the name was
changed. In March-1937, the Palai Bank was included in the
Second /Schedul e to the Reserve Bank of India Act, 1934 (2 of
1934).  According to the bal ance sheet of the Palai Bank for
the vyear ending Decenber 31, 1959, the paid-up capital was
Rs. 24,89,639.53. The nominal capital of the Palai Bank was
Rs. 40 | akhs divided into 1, 60,000 equity shares of Rs.25/-
The Palai Bank seenms to have greatly extended its business
as time passed. In 1928, the deposits were a nmere Rs.
77,000/ -, but by 1960, they had become al nbst Rs. 10 crores.
It had, during the years, beconme the forenpst Bank in Keral a
State, and its place was 15th in the whole of India. It had
25 branches in and outside the State of Keral a.

VWen Kerala becane a Part B State, the Reserve Bank of
I ndia Act was extended to that area, and the Pal ai Bank cane
under the supervision of the Reserve Bank, ~which, in
exerci se of the powers vested in it by the Banki ng Conpanies
Act as well as the Reserve Bank of India Act, periodically
i nspected the Palai Bank. These inspections were nade in
1951, July 1953, FebruaryMarch 1956, March 1958 and January-
February, 1960. Every time the Reserve Bank found irre-
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gularities which were pointed out to the Bank, and specia
directions were issued. The nain defects were that the
advances made by the Pal ai Bank were not sound that the bul k
of the advances were either irrecoverable or ~"’sticky"
(which neans, not easily recoverable), that the income taken
into account represented to a great :extent unrealised
i nterest on these advances, that |arge advances were nade to
the Directors, their relations and Conpanies, in-which  they
were interested, on no security or inadequate security, and
that the Bank was declaring dividends on the  basis of
profits which were conputed wi thout naking provision for bad
and doubtful debt and by issuing up the reserves -at an
alarm ng rate, while the deposits were going dowmn. 1n/  the,
begi nni ng, the Reserve Bank contended itself by prohibiting
further advances to Directors, their rel ations and
i ndividuals, firms or companies, in which the Dircetors were
interested, advising the Palai Bank to reduce cl ean advances
and to regul arise others, warning the Bank that the Reserve,
Bank considered that the business of the Bank was being
conducted in the manner detrinmental to the interests of its
depositors, and that if the directions were not carried out,
action under the first proviso to sub-s. (2) of s. 22 of the
Banki ng Companies Act would be taken by issuing a notice
that a licence could not be granted to the Bank

From the correspondence which has been filed in this
case, it does appear that the Reserve Bank was not satisfied
at each follow ng inspection that the position had inproved,
rather it apprehended that it had worsened, and that the
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directions had not been carried out. This was denied on
behal f of the Bank, but nothing depends upon who is right
and who is wong, because no charge of nala fide conduct 1is
now made against the Reserve Bank. As a result of the
i nspection in FebruaryMarch, 1956, the Reserve Bank avers,
it was found
638
that on Decenber 31, 1955, the advances stood at Rs. 355.02
| akhs, of which Rs. 171-27 |akhs were irrecoverable, and
that the deposits of the Bank had been inpaired by Rs. 139-
13 I akhs. The Reserve Bank al so avers that the Bank did not
satisfy the requirements of the Banking Conpanies Act,
particularly s. 11, about the minimumpaid up capital and
reserves, and ss. 22(3) (a) and (b) about the ability of the
Bank to pay its depositors, present and future, in full or
conducting its affair in-a manner not detrinmental to the
interests of the  depositors, . and did not satisfy the
requirements of ss. 42(6)(a)(i) and (ii) of the Reserve Bank
of India Act. The Reserve Bank at this stage deputed an
observer, _and issued further directions and threatened to
renove the name of the Palai Bank fromthe Second Schedul e
to the Reserve Bank of India Act, if the directions were not
faithfully and punctually carried out. Al this tinme, the
Reserve Bank was requiring the Palai. Bank to subm t
statenents and returns In the inspection which was nade in
Mar ch- May, 1958, the position as on February 28, 1958, was
found to be even worse. Though the deposits had gone up
the advances had raisen to Rs. 421.56 | akhs, of which Rs.
208.05 lakhs were said to be irrecoverable, and in the
opi nion of the Reserve Bank, after witing off the paid-up
capital, reserves etc. of the value of Rs. 41.17 | akhs,
deposits to the extent of Rs. 177.24 |akhs were inpaired.
More directions in the gane key fol lowed, and the Bank was
warned that it was conducting its affairs in a way which was
detrinmental to the interests of the depositors. in the
scrutiny in January-February, 1960, the position as on
Decenber 31, 1959, was said to be that out of the /advances
of Rs. 529 |akhs, Rs. 218.51 | akhs were irrecoverable, Rs.
17.71 | akhs were doubtful, and Rs. 111.57 | akbs were /‘frozen
or sticky.
639

On July 21, 1960, the Reserve Bank issued a letter
containing the warnings to which the Palai Bank appeared to
have becone indurated, and further gave the Bank 12 nonth’'s
time to inprove matters and 30 days to reply to the
i nspection report. An Oficer of the State Bank of |India
(M. Si varaman) had al ready been deputed as the GCenera
Manager of the Pal ai Bank, and had taken charge on July 1
1960. On June 23, 1960, the bal ance sheet of the Bank was
publ i shed showi ng the position as on Decenber 31, 1959, The

bal ance sheet showed a loss of Rs. 14-1/2 | akhs. The
Reserve Bank alleges that even in previous years there were
| osses, but were hidden. |In June 1960, there was a run on

several branches of the Palai Bank. Wether this was due to
the publication of the balance sheet showing a 1oss, or

whether it was due to the appointnent of M. Sivaraman, it
is hardly possible nowto say. Bet ween June 24, 1960
(deposits, Rs. 9.82 crores) and July 22, 1960 (deposits, Rs.
9.32 crores) there was a withdrawal of Rs. 50 [ akhs. By

August 3, 1960 (deposits, 8.50 crores) there was a
withdrawal of Rs. 82 lakhs in 12 days. To neet this run

the Bank had to borrow agai nst Governnment securities wth
the result that all its Governnment securities except those
worth Rs. 25 |akhs were pledged. The deposits (Rs. 8.50
crores) consisted of Rs. 4 crores in fixed deposits, Rs.
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2.25 crores in current accounts and Rs. 2.25 crores in
savi ngs deposits. Agai nst these, the Reserve Bank found

that the Palai Bank had cash to the extent of Rs. 50 |akhs
and a capacity to borrow Rs.1 crore against its securities.
The appellant, however, urged before us that in the report
of the General Manager dated November 8, 1960, the cash in
hand was shown to be Rs. 42.18 | akhs and at Banks, Rs. 83.68
| akhs, the nmarketable securities, Rs. 22.98 |lakhs and the
estimated surplus fromassets specifically pledged, Rs.
142. 63 I|akhs. These figures do not, of course, show that
all this

640

noney woul d have been available imediately to stemthe run

It is thus evident that if the run continued |onger there

was a |ikelihood that these depositors who were able to
withdraw their noney would obtain paynment in full, |eaving
the others wth nothing or next to nothing. The Bank

alleges in its affidavits in reply that the run was
subsiding, while the Reserve Bank naintains that it was
goi ng on unabated. Wether it was abating or continuing,
t he reputation and security of- the Bank had been
consi derably shaken. The | earned Conpany Judge, in his
j udgrment under appeal, estimated that Rs. 158 | akhs (about
one-si xth of the deposits) repr esent ed the sudden
wi t hdr awnal s. The/ Directors of the Palai Bank sent M.
Si varaman on August 960, to Bonbay for urgent consultations,
and M. Sivaranman on his return, announced on the 8th that
in application for the winding up of the Bank had been nade
that day, and a provisional Liquidator had been appointed.
He accordingly, issued ordersto the Branches to stop
busi ness and cl ose the doors. ~ The 'Reserve Bank was of the
opi nion that the Palai Bank was not in a position to pay its

depositors in full, and that the continuance of the Bank was
prejudicial to the interests of the depositors.

The application, as already stated, was nade on August
8, 1960. It was heard by Raman Nayar, J. He di spensed

with notice wunder s. 450(2) of the Conpanies Act hefore
passing the order appointing the provisional Liquidator.

He, however, issued notice of the min application, and
heard the Reserve Bank, the Palai Bank, the creditors
supporting the petition and the creditorsopposing it,
and read several affidavits filed by the parties. O

Decenmber 5,1960, he acceptedthe application of the Reserve
Bank, and ordered that thePalai Bank be wound up. He
was noved for a certificate wunder Art. 13(1) of the
Constitution by the present appellant (M. ‘Joseph Kuruvilla
Vel | ukunnel ), a
641

former Director of the Palai Bank and also a contributory,
but he declined to certify the case. The appellant/ then
obt ai ned special |eave of this Court, and filed this appeal
Sone others applied to intervene in the appeal, and were
al | owed to be heard. One M. D. Chacko Kappon (a
contributory and also a depositor) filed a petition under
Art. 32 of the Constitution. That petition was heard along
with this appeal. This judgnment will dispose of the appea
as well as the wit petition

In the H gh Court, the application of the Reserve Bank
was opposed on two grounds. The first was that the action
of the Reserve Bank in making the application for the
winding up of the Palai Bank was nmal afide. This ground
appears to have been given up in the High Court itself, and
has not been raised before us. The second ground was that
s. 38(3)(b)(iii) of the Banking Conpanies Act, 1949, was
void, inasmuch as it offends against Arts. 14 and 19 of the
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Constitution. In the hearing before us Art. 301 was also
i nvoked. The decision of the High Court was against the

Bank and other answering respondents, a-rid this ground
al one has been urged before us.

Though the facts cease to play an inportant part in the
decision of the question of Ilaw which survives, those
narrated above were referred to by the I|earned Attorney-
CGeneral as showi ng the background of the action taken by the
Reserve Bank. The appellant, in his reply, referred to sone
other facts in explanation to avoid a possible prejudice to
his case, if the facts as presented by the Reserve Bank only
were considered. Wile we are not required to express any
opi ni on upon the correctness or otherw se of the allegations
and counterallegations, we think it necessary to set out in
brief sonme of the facts, to which our attention was drawn by
the appellant, to show that we have borne in
642
mnd the rival contentions in determning the validity of
the section.

The " appellant~ contended that enquiries by the Reserve
Bank in the past were not - thorough; but in the application
for winding Up, the Reserve Bank had given specific details
of t he advances and their realisability. In this
connection, we were referred to a reply made by the Reserve
Bank in answer to four schemes of conprom se between the
Bank and its creditors suggested by the Palai Bank. |n that
reply, the Reserve Bank said that no definite opinion could
be expressed on ‘the schenes except "after a detailed
exam nati on of the Bank’s books of account with a view to
assessing the realisability of its assets and the probable
pace of recovery of the realisable assets." This, in our
opi nion, was a proper attitude to take, because by then, the
condition of the Bank had materially altered, and ‘all the
past data had become out of date. ~ The reply did not show
that the Reserve Bank’s inspection was not thorough. Next ,
it was argued that the Reserve Bank’s estimate of cash and
real i sabl e assets was wong, if one reads the report of the

Provi sional Liquidator and the General Manager, dat ed
Novermber 8, 1960. W have already referred in _an earlier
part of this judgnent to the amounts which, in their

opi nion, <constituted the available assets, and -have also
shown why the Reserve Bank cannot be said to have nade
m st ake. It was then contended that the run was~ under
control, and our attention was drawn to certain statenents
in which the withdrawals during the nonths of July and
August are shown in a tabular form The run on the Bank did
not follow a uniformcourse. Sonetimes, it was nore, and
sometines it was less, but continue, it did; and that is the
main point of the matter. It was said that the Reserve Bank
itself thought well of the Palai Bank, because in the vyear
1954, it allowed the opening of a now Branch at Mdurai, and
even in its last letter of July 21, 1960,
643
it gave the Palai Bank one year to inprove matters, and 30
days to show cause agai nst the inspection reports, but took
a hasty action before even the 30 days had expired. The
action of the Reserve Bank was undoubtedly taken during the
period of grace; but after July 21, the situation had
altered so radically that delay m ght have defeated the very
purpose of the |aw, under which action was taken

Finally, it was contended that the Palai Bank began by
being a rural Bank, which was nmaking advances on the
security of land, and such security, though "sticky" was
capabl e of being realised. Reference was nmade to the Report
of the Travancore Cochi n Banki ng Enquiry Comm ssion, which
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was, appointed in 1956, where, in naking a survey of banking
in Travancore-Cochin State, it was pointed out that the
Banks were "spread out into the rural interior of the
State", and the main business of these banks was "to finance
the rural people engaged in a small business-crop raising,
produce processing, transporting, vending, etc."™ It was
argued that to a rural Bank of this kind the standards of a
commercial bank could not be applied and that the Reserve
Bank should have nade allowances in respect of t he
realisability of the advances, the worse of which bel onged
to a period prior to the extension of the Reserve Bank of
India Act to this area. These advances given tine, could
have been cleared, and an attenpt was, in fact, being
earnestly made with the assistance of M. J. A Frost, a
retired senior grade O ficer of the Inperial Bank of India,
who was appointed an adviser. It was pointed out that 3
accounts were closed, 26 were sued wupon, and in 13,
substantial remttances were received. Al this my be
true; but it is useless for us to speculate as to what would
have happened if the depositors did not take a hand in the
affairs by making a run; and the action of the Reserve Bank
was precipitated

644

by the exigencies of the situation, which had arisen. Those
who nmade a run for their noney, were not going to wait till
the Bank acquired sufficient funds to pay them after
recovering its advance. Those advances, as conceded, could
not so easily be ‘realised as the advance nmade by a
commercial bank on security other than that of |and. | f
this rural bank began to arrange its business like a
commercial bank it nust necessarily be judged by ‘the sane
standard, and the affairs of the Pal ai Bank, in our opinion

had long left behind the rural character, -and had energed
into those of a nodern commrercial bank

VWhat we have said above is sufficient to show that 'there
was not enough material on which the action of the  Reserve
Bank could strictly be characterised as nmala fide. | ndeed,
the forbearance with which the Reserve Bank acted  (and it
proved unwi se) has conpletely denonstrated the futility of
granting tine, and we are not surprised that the answering
respondents in the High Court and the appellant” in this
Court have not chosen to raise any issue about the honesty
of the action.

We are thus concerned with the contention that ss. 38(1)
and (3)(b) (iii) are void, being a breach of Arts. 14 and 19
of the Constitution, and ultra vires being in conflict wth
Art. 301. The argunents anent Arts. 14 and 19 are based on
the sanme reasoning, but that under Art. 19 takes a few nore
facts into account. Shortly stated, the argunent is /that
ss.38 (1) and (3)(b)(iii) make the Reserve Bank the sole
judge to decide Nnether the affairs of a banking conpany are
bei ng so conducted as to be prejudicial to the interests of-
the depositors, and the Court has no option but to pass an
order winding tip the banking conmpany, when the application
is made Section 38 | ays down :

"38(1), Notwithstanding anything contained in
section 391, section 392, section 433 and
section
645

583 of the Conpanies Act., 1956, but w thout
prejudice to its powers under sub-section(1l)
of section 37 of this Act,, the H gh Court
shall order the wnding up of a banking
conpany- -

(a)if the banking conpany is unable to pay its
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debts ; or

(b)if an application for its w nding up has
been nade by the Reserve Bank under section 37
or this section.

(2) The Reserve Bank shall make an application
under this section for the winding up of a
banki ng conpany if it is directed so to do by
an order under clause (b) of sub-section

(4) of section 35.

(3) The Reserve Bank may nake an application
under this section for the Wnding up of a
banki ng conpany-

(b)if in the opinion of the Reserve Bank
(iii)the continuance of the banking conpany is

prej udi ci al to t he i nterests of its
deposi tors.
It is said that the word "shall" in the first sub-sec-

tion is mandatory, and conpels the H gh Court to pass an
order 'winding up a banking conpany when ever the Reserve
Bank chooses to make an application. It is further pointed
out that these powers exclude the operation of s. 433 of the
Conpani es Act, under which conpanies arc wound up

The power conferred on the, Reserve Bank by the section
is said to be bad under Art. 14. because it enables a
discrimnation between a banking conpany and any other
conpany by prescribing different |aws for their respective
wi nding up, and is
646
bad wunder Arts. 19(1) (f) and (g) as anobunting to an
unreasonabl e restriction on the holding of property and the
right to carry on business as a banking conmpany. To anplify
the first, it is argued that s. 433 of the Conpanies Act,
when an application is made to wind up a conpany, the High
Court has to be satisfied after afair trial that an ' order
to wind up the conpany is called for, and the Judge, who is
i ndependent of executive control, is conpletely free to
reach a decision after the Conpany has shown cause, and
there is a right of appeal against the decision, if adverse
to the conmpany. But under the procedure laid down in’'s. 38
of the Banki ng Conpani es Act, the banking company proceeded
agai nst has no opportunity to show cause either ~-before _or
after the w nding up order, the Reserve Bank .records no
reasons in witing or comruni cates them there is no “access

to Court and no hearing before the. Court to determne
whet her the proposed action is justified, and no redress if
a mstake were made. Under the exercise of that power, it

is said, any banking conpany can be suppressed by the
Reserve Bank or by the Central Government and the Courts are
power | ess, since the opinion of the Reserve Bank and/or/ the
central CGovernnment is not justiciable and there is no appea
against the decision of the Reserve Bank or of the Court
acting on the application of the Reserve Bank

It is said that the unreasonabl eness of the Ilaw arises
further from the fact that the Reserve Bank is not _an
i ndependent or inmpartial judge, the nmenbers of the Centra
and Local Boards whereof, being all nom nees of Governnent
with no security of tenure, such as is enjoyed by the High
Court Judges. The Reserve Bank is subject to directions
fromthe Central CGovernment, and even if the Reserve Bank be
of a contrary opinion, it has to file an application for the
wi ndi ng up of a banking conpany, if directed to do so by the

Central CGovernnment. It is further argued that this drastic
power under a law which is
647

characterised as 'Draconic’ is ‘uncanalised , ‘uncontrolled
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and ‘despotic’, and in its exercise, every principle of
natural justice is set at nought, and the very fundanenta
conception of it, nanely, resort to Court is conmpletely
absent . Such a law, it is said, is SO patently,
unreasonable as to be a gross violation of all fundanenta
rights. Lastly, it is contended that in giving the Reserve
Bank the power to elect to proceed under the Conpanies Act
or under the Banking Conpanies Act, there is further room
for discrimnation. It is thus contended that s. 38(1) of
t he Banki ng Compani es Act cannot be upheld as a valid | aw on
any principle.

The |learned Attorney-General appearing for the answering
respondents contends that the action of the Reserve Bank was
fully supported and justified by the facts. According to
him the, Palai Bank was inspected frequently for ten years
and the reports of the inspecting officers were nade avail a-
ble to the Palai Bank not only for information but also for
expl anation and conpliance. The action, says he, drastic
though' it nay seem was taken after numerous opportunities
to the Palai Bank to nend matters, that even as |late as 1960
the Reserve Bank gave a year’'s time for inprovenent, but
i medi ate action had to be taken in view of the [|oss of
confi dence anong the depositors, a |arge number of whom made
a run for their noney. The |learned Attorney-General thus
says that there were many person who were of the opinion
that the Reserve Bank should have acted earlier and that
perhaps the Reserve Bank coul d be blanmed for delaying the
action but not for taking a precipitate action. He urgues
that the Reserve Bank and not the Court was in a position to
take prompt action be cause the Reserve Bank already
possessed all the necessary information. ~He contends that
the position of the Reserve Bank and its statue as a
responsi ble body nake it the proper authority to make such
an inportant decision requiring inmedi ate action and
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t hat unless the Reserve Bank could be charged with
di shonesty (which is not the case) the action of the Reserve
Bank not only cannot be questioned, but should not be open
to doubt. According to him banking conpanies are’ in a
class by thenselves, and special law dealing with their
wi ndi ng up cannot be described as discrimnatory.. He con-
tends that the law is neither discrimnatory nor - un-
reasonable, and that a prior judicial determ nation of an
issue of this kind is not a condition precedent” to the
maki ng of a wi nding up order against a batik. He therefore,
says that the appeal and the petition shoul d be disnissed.
Bef ore we consider the arguments of the two sides in detail
we wish to say a few words about the position of the Reserve
Bank in the financial affairs of India and also  about/ its
place in the schene of the law. The Reserve Bank of /India
was established on April 1, 1935, by the Reserve  Bank of
India Act, 1934. Even before the establishnment ‘of the
Reserve Bank, suggestions were made that there should be a
central bank in India and the Royal Commi ssion on Indian
Currency and Finance had recommended in 1926 that the
currency and credit of the country could only be put on a
firm foundation, if a central bank was established. The
first Bill introduced in 1927 by Sir Basil Blackett was
dr opped. The Indian Central Banking Inquiry Committee,
however, reported in 1931 that there was a need for a
central banking institution in India "for securing the
devel opnent of the Indian banking and credit system on a
sound and proper basis." The Committee pointed out that sone
of the Provincial Conmmittees had also suggested the
establ i shnent of the Reserve Bank. The Conmittee ended by
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sayi ng:
"We accordingly consider it to be a matter of
suprene i nportance fromthe point
649
of view of the devel opment of banking facili-
ties in India, and of her econom c advancenent
generally, that a Central or Reserve Bank
should be created at the earliest possible
date. The establishnent of such a bank would
by nobilization of the banking and currency
reserves of India in one hand tend to increase
the volume of credit available for trade,
industry and agriculture and to mtigate the
evils of fluctuating and high charges for the
use of ~“such . credit caused by seasona
stringency." (Vol. I, Part I. Chap. XXI |
para, 605)
The White Paper on- Indian Constitutional Reforms also
recommended the establishment of a Reserve Bank 'free from
political influence'. As a result of these findings when a
fresh Bill was introduced by Sir George Schuster on
Septenmber 8, 1933, it was accepted and received the assent
of the Governor General on March 6, 1934.
The functions of the Reserve Bank were generally indicated
in the preanble as the regulation of the issue of the Bank
notes and the keeping the reserves with t viewto securing
nonetary stability in India and generally to operate the
currency and credit systemof the country to its advantage.
But to enable the Reserve Bank to function in this nanner,
it had to be given other powers, so that it may function
effectively as a central bank. To this end, the Reserve
Bank was given the right to hold the cash balances of
i mportant conmercial banks, a right to transact Governnent
business in India which was alsoits obligation, 'and to
enter into agreements with State Governnents to transact
their business. In addition to these, the Reserve Bank could
require all Banks included in the Second Schedule to the Act
to maintain with the Reserve Bank a balance not |ess then 5
per cent, of their demand liabilities and 2 per cent of
their tine liabilities. The
650
Reserve Bank also performed the normal functions of a
central bank as well as an ordinary bank, though the latter
functions are not as detailed as those of in ordinary bank.
But the nost inportant function of the Reserve Bank is to
regul ate the banking system generally. The Reserve Bank has
been described as a Bankers’ Bank. Under the Reserve Bank
of India Act, the schedul ed banks maintain certain bal ances

and the Reserve Bank can | end assistance to those banks' "as
a lender of the last resort". The Reserve Bank has also
been given certain advisory and regul atory functions. But
its position as a central bank, it acts as an agency for
collecting financial information and statistics. |t advises

CGovernment and of-her banks on financial and banki ng
matters, and for this purpose, it keeps itself infornmed  of
the activities and nonetary position of schedul ed and other
banks and inspects the books and accounts of schedul ed bank
and advi ses Governnent after inspection whether a particular
bank should be included in the Second Schedule or not.
Every schedul ed bank is required to send to the Reserve Bank
and to the Central Governnent a weekly return of its
position in a form which is prescribed. Sonetinme, however,
the Reserve Bank allows a particular bank to send its
returns once a nonth instead of every week. From these
returns, t he Reserve Bank pr epar es and publ i shes
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consol i dated statements showi ng the nonetary position in the
country. The inclusion of a bank in the Second Schedule is
the function of the Reserve Bank, and under ss. 42(6)(a)
(iii) and (b)(ii) it satisfies itself inter alia that the
affairs of the particular bank are not being conducted in a
manner detrimental to the interests of its depositors. The
Reserve Bank has further the power to prohibit any schedul ed
bank fromreceiving, after a week, any fresh deposits.
651

The above anal ysis of sone of the provisions of the Reserve
Bank of India Act show that the Reserve Bank of India has
been created as a central bank with powers of supervision

advice and inspection, —over banks, particularly t hose
desiring that they be included in the Second Schedule or
those schedul ed already. The Reserve Bank thus safeguards

the econony and the financial stability of the country. No
doubt, the Board is conposed of - nom nated nmenbers ; but from
the nature of things, it could not be otherw se. Nei t her

el ection /nor conpetitive exam nations can effectively take
the place of nomnations, if the Board is to be conposed of
men of proved worth and standing, and there is no other
nmet hod which can even be contenplated. No doubt, the
menbers of the Board are subject to renoval, but neither
integrity nor efficiency is secured only by such guarantee,
and we have no reason'to think that the Reserve Bank acted
in this case, or acts in other cases under pressure or from
oblique notives. | As was pointed outin another connection
by this Court in Al India Bank Enployees’ Association v.
Nati onal Industrial Tribunal (1)
"I'f it was not the Reserve Bank of India, the
only other authority that could be entrusted
with the function would be the Fi nance
Mnistry of the Governnent of India and that
department woul d necessarily be guided by the
Reserve Bank ‘having regard to the intimate
know edge which the Reserve Bank has  of the
banking structure of the country as 'a whole
and of the affairs of each bank in
particul ar."
The position of the Reserve Bank being such  as we have
stated fromthe Reserve Bank of India Act, the next thing to
enquire is its powers under
(1) [1962] 3 S.C. R 269, 299.
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the Banking Conpani es Act. The Banking Conpanies Act, in
its present form is the product of nany I|egislative
enact ment s. The Banks’ Liquidation Proceedings Committee

(1962) correctly described it as "made up of | shreds. and
patches" W were taken through the entire evol utionary
process by the |earned Attorney-Ceneral; but we do not
consider it necessary to trace the various steps. ‘W  shal
content ourselves with a reference to the salient |andnarks.
In the Indian Conpanies Act, 1913, there was no specia
procedure for banking conpanies, particularly relating to
their wnding up. Special provisions were introduced in
that Act by the Indian Conpanies (Anmendnent) Act, 1936.
Part X-A, which was then introduced, nmerely enacted certain
regul atory provisions, but of wnding up of banki ng
conpanies, it ,said nothing. The anendnment hardly net the
pur pose and the Reserve Bank of India framed a draft bill as
far back as 1939 from whi ch has been fashioned the present
Banki ng Conpani es Act.

During the War years, the Indian Conpanies Act was anended
several times to neet sone special exigencies, with which we
are not concerned. But by July, 1946, it was realised that
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certain undesirable features in banking had cone to exist.
Banks were then getting control of non-banking conpani es and
by the interlocking of shares, the banking conpanies were
able to manipul ate the finances at their disposal. The main
features were 'the grant of |oans to persons connected wth
the managenment of banks wi thout adequate security extensive
wi ndowdressing at the time of preparing balance-sheets,
and, 1in general, a tendency to utilise the bank’s funds to
the detriment of the interests of the depositors.” It mnust
not be forgotten that the Indian Conpanies Act, 1913, was
concerned primarily with safeguarding the interests of the
st ockhol ders, whereas in _a banking conpany, the interests of
the depositors are invariably many tines
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those of the stockholders, if those interests can be said to
be represented by the nonies invested respectively. In

1946, an Ordi nance was promul gated consisting of only six
sections of which the operative sections were the |ast four
Section 3 enabled the Central Governnent to direct the
Reserve. 'Bank to cause an inspection to be nade of any
banki ng conpany and its books and accounts and to make a
report to the Central Government. Section 4 provided the
machinery and the procedure to inplenment s. 3. Section 5
enpower ed Governnent to prohibit a bank fromreceiving fresh
deposits or to direct the Reserve Bank not to include a
particular bank in the Second Schedul e, or to exclude it.,
if already included. Sub-section (2) provided for certain
penalties, and s. 6 authorised the Central Governnent to
publish, after reasonable notice to the banking conpany
concerned, any report or parts thereof This was an attenpt
to ensure the depositors a certain neasure of safety in
regard to their noney.

This Odinance was followed by the Banking Conpani es
(Restriction of Branches) Act, 1946, which, is its nane
shows, put a curb on the indiscrimnate opening of branches
by some banks. The evil of indiscrimnate advancers and
| oans was then sought to be net by an Ordi nance pronul gated
in 1948 intituled "The Banki ng Conpani es Control O di nance"
(XXV of 1948). |In that Odinance, it was provided that the
Court shall appoint the Reserve Bank as the Oficial” Liqui-
dat or of a banking company on the application of the Reserve
Bank in that behalf. The Reserve Bank of India Act was al so
amended to enable the Reserve Bank to give a |oan or - | oans
to a banking conpany with a first charge on the assets, if
wound up. A large nunber of banking conpanies had failed
during the years, 1947, 1948 and 1949. Between 1926 and

1937, 23 Banks had suspended payment. In 1938 and 1939, 46
Banks
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failed, from 1940 to 1946, 95 Banks were involved. But, in

1947, 1948 and 1949 there were as many as 123 failures
involving outside liabilities of Rs. 82 crores ! The |argest

nunber was in Calcutta with 83 Banks. In the w nding up
proceedi ng t hat foll owed, nmany unsatisfactory features
were noti ced. It was noticed that the realisations were

insignificant, while the costs were great, and enornous
expenditure of tine took place. The winding up of any
conpany, be it a banking conpany or any other, requires an
i nvestigation of the affairs, the recovery and realisation
of assets and distribution of what is realised. While these
matters can,, of course, be carried on w thout undue hurry,
the decision whether there should be a winding up or not,
cannot be unduly deferred in the case of a banking conpany,
if the interests of the depositors are to be safeguarded.
To achieve solidarity in banking operations and also to
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preserve the rights of the depositors while a bank continues
and nore so when it cannot, the Banking Conpanies Act was
the | ogical, and indeed, the only answers.
W have seen that the Reserve Bank was already functioning
as a central bank with a certain neasure of control over the
ot her banks, schedul ed or unscheduled. This control was
tightened in the Banki ng Conpani es Act by naking provisions
which were intended to protect the interests of t he
depositors. Differences noticeable between the Banking
Conpani es Act, on the one hand and the Conpani es Act, on the
ot her, which have been characterised as discrimnatory, are
thus expl ai nabl e on the basis of the object to be achieved.
We shall soon illustrate this by a reference to the sections
thenselves. For the present we only wi sh to enphasise that
banki ng conpani es cannot be conpared with other conpanies.
The ordinary conpanies deal wth the noney of t he
st ockhol ders, who own a share in the assets,
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who appoint their own Directors, for better or for worse,
and whose liability is also limted. The banking comnpanies
are in an entirely different class, as they deal wth the
noney of the depositors who have no security except the
sol vency of the banking conmpany and its sound dealings wth
their noney. Ex /facie, the banking " companies nust be
regul ated sonewhat differently, and the interests of the
depositors nust be paranobunt and the winding up of such
conpani es depends. upon other considerations, chief anong
which is the desire to pay off the creditors as far as
possible in full or at |east equitably. The action is thus
di ctated not from any abstract considerationof a long-range
view of the future ability of a bank to pay its creditors
but its ability to pay themat any given tine. In this
connection, the Reserve Bank has been given by the  Banking
Conpanies Act the power and invested with the duty of
wat ching the affairs of every banking conpany with a viewto
ensuring the safety of the depositors’ noney. There is
thus, at the very start, a reasonable classification, which
is also a very just and practical classification, to achieve
the avowed purpose.
It is hardly necessary to exam ne each and every provision
of the Banking Compani es Act. When the Banking - Companies
Act was originally enacted, the nmain objects were to
prescrible mninmumcapital standards, to prohibits the non-
banki ng conpani es to accept deposits repayabl e on denand and
to limt dividends payable. But included in the Act was a
conpr ehensi ve scheme for |icensing of banks and a conferra
on the Reserve Bank of power to call for periodical returns
and bal ance sheets and to inspect books and  accounts of
banki ng conpani es. The Act also enpowered the Centra
CGovernment to take action against banks conducting /their
affairs in a mariner detrimental to the interests- of the
depositors, and
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provided for a quicker procedure for wnding up banking
conpani es.
When the Banking Conpanies Act was passed in 1919, it was
explained in the note on cl. 37, which corresponded to s.
38, that the provisions of the Indian Companies Act in
respect of liquidation of conpanies did not seem to be
sui tabl e for banking compani es, that a bank’s busi ness being
of an over-the-counter kind, the bank has to nmeet
imediately its liability and a provision for wi nding up of
t he banki ng company when it refuses to neet a |awful dermand
within a stated tinme, was necessary. It was also stated
that the Reserve Bank was given authority to apply for the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 15 of 46

liquidation of the banking conpany, if its affairs were
conduct ed to the detriment of the interests of t he
depositors. An exani nation of the Banking Companies Act
reveals two things prominently. The first is that the whole
i ntend and purpose of that Act is to secure the interests of
the depositors. The second is that the Reserve Bank is the
instrunentality by which this intend is to be achieved. The
Act, at every turn, nmakes the Reserve Bank the authority to
sanction, permts, certify, inspect, report, advi se,
control, direct, license and prohibit. There is hardly any
provision where the Reserve Bank’s judgnent is not made
final vis-a-vis a banking company except rarely where an
appeal to the Central Governnent can lie. No useful purpose
will be served in referring to these sections in detail
Nor do the powers of the Reserve Bank end there. The
Reserve Bank not only has powers over banking comnpanies
while they are functioning, but-it has al so powers when the
banki ng® companies wi sh or are forced to cease to function
If a | banking conpany wants to suspend its business and
applies to the Hgh Court for a nmoratorium the application
i s not nmintainable, unless
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it is acconpanied by a report of the Reserve Bank indicating
that in the opinion of the Reserve Bank the banking conpany
will be able to pay its debts. Wen the High Court grants
the relief without such report, it has to call for a report
from the Reserve Bank. The Hi gh Court is also required to
have regard to the'interests of the depositors, and even
during the period of noratorium-granted by the H gh Court,
the Reserve Bank can apply for the w nding up of the banking
conpany. Sections 39 and 41-A give special powers to the
Reserve Bank in winding up proceedings. Even in wvoluntary
wi nding up of a banking conpany, the Reserve Bank' has to
certify that the banking conpany is ableto pay in full al
its debts to its creditors, as they accrue. |n anal gamation
of banki ng conpani es, the schene has to be approved by the
Reserve Bank. Simlarly, in ;conprom ses or arrangenents
bet ween the banking conpany and its creditors, the Reserve

Bank has to be satisfied. In all these mtters, the
satisfaction inter alia, nust be as to the interests of the
deposi tors. In reconstruction of banki ng conmpany after _an

application by the Reserve Bank for an order noratorium the
Reserve Bank has to satisfy- itself and prepare a _schene,
which, inter alia, must be in the interests of t he
deposi tors.

This brief survey of some of the other provisions  of the
Banki ng Conpani es Act, in addition to the general provisions
earlier noticed, makes it plain that the | egi sl ature
considers that <consistent with its position as..a centra
bank and nore so with its duties and obligations, the
Reserve Bank must have a decisive voice in certain.mtters.
It is in this context and setting that the, provisions of
ss. 38(1) and (3)(b)(iii) of the Banking Conpani es Act . nust

be viewed. It nust not be overlooked that the |egislature,
in view of the sad experiences of the past, was anxious to
devise a machinery for the supervision, inspection and
effective functioning
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of banking conpanies in the country. Associated with this
was the speedy closure of banking conpanies, which were
harnful to the interests of the depositors. The |egislature
achieved both these objectives through the Reserve Bank

whi ch, because of its special powers and advantages, was in
a position to act pronptly and effectively. To aid the
Reserve Bank, the Courts were required by law to be guided
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in certain nmatters by the opinion and judgnment of the
Reserve Bank, and in the matter of their disposal of w nding
up cases relating to banking conpanies, a special procedure
was enacted in Part |11 A of the Banking Conpani es Act.
We are nowin a position to deal with the argunment that ss.
38(1) and (3)(b)(iii) of the Banking Compani es Act are void-
firstly because they permt discrimnation between banking
conpani es on the one hand, and non-banki ng conpanies on the
other, and also between banking conpanies inter se, and
secondly because they create an unreasonable restriction
upon the right to carry on banking, and lastly, because the
whol e procedure is a denial of the principles of natura
justice, chiefly by denying an access to Courts. Though the
argunents in this appeal have for their inmedi ate object the
declaration that ss. 38(1) and (3)(b) (iii) of the Banking
Conpani es Act are void, they have ranged over a very wide
field. In support of the first Iinb of the argument, Art.
14 is invoked, and in support of the second and third, Arts.
19(1)(f) ~/and (g); and the argunent proceeds along lines so
wel | - known now as to need hardly any further anplification.
There being no direct ruling either of this Court or of any
H gh court, assistance is -sought to be derived from
observations in previous decisions of this Court relating to
ot her | aws. In reply, the |learned Attorney-GCGeneral has
relied upon the /provisions of certain banking laws in
Ameri ca and Japan and deci si ons of the
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Anerican Courts, where such Anerican laws were tested under
the due process’ clause. W shall refer to those laws and
briefly rulings in the sequel
As regards the first point, viz., discrimnation between
banki ng conpani es and non- banki ng conpani es, we have al r eady
sufficiently indicated the wde difference that ' exists
between these two types and the need for special |aws
dealing wth banking companies.~ W have also pointed out
the mschief that was sought to be renedied and how the
pr esent law has been evol ved after consi der abl e
del i berati on. A special Committee called the Banks’
Li qui dati on Proceedi ng Committee was appointed in 1952, and
the findings and recomendations of —the Committee were
i mpl emented, anendi ng the Banki ng Conmpani es Act and incor-
porating changes, of which the inmpugned section in-its
present formis one. There being a very clear-cut and valid
classification, the different procedure cannot be said to be
di scrimnatory, because it is based on differences which are
related to the end sought to be achieved. Further,” we do
not think that the possibility that the procedure under ss.
38(1) and (3)(b)(iii) may be invoked in sonme cases and. the
procedure of the Conpanies Act in others, nakes any

di fference, because the different procedures will be invoked
to suit different situations, and it cannot be said that the
Reserve Bank would act arbitrarily fromcase to case. The
Reserve Bank, apart fromits being a reasonable body, is
answerable to the Central CGovernnment, and the public opinion
is certainly strong and vocal enough for it to heed. |If the
Reserve Bank were to act nmala fide, the Central Governnent
and in the last resort, the Courts, wll be there to
intervene. In our judgnent, the provisions of ss. 38(1) and

(3)(6)(iii) cannot be said to be a breach of Art. 14 of the
Constitution.
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That |eaves over the second and third argunents, which
proceed upon the sane nmaterials. |In this connection, the

main grounds of attack have already been set out in this
j udgrent . Before we deal with the central point, we shal
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deal with certain others which proceed, so to speak, from
the side lines. The objection that the Reserve Bank gives
no hearing, records no reasons in witing and does not
comuni cate them is net at least in this case by the
admtted facts. "The nunerous inspection reports and
directions issued by the Reserve Bank over a period of
nearly nine years, together with the application filed in
this case, prove anply that there was enough hearing of and
enough comruni cation of the grounds of action to, the Pala

Bank. The Bank had al so sufficient time and opportunity to
establish its own point of view before the Reserve Bank. It
was inpossible that the Reserve Bank, with the run on the
Bank, would sit down to decide after hearing whether to take
action or not, while withdrawal s were being nade at the rate
of Rs. 7 lakhs per day. The emergency of the situations

which may arise, is itself the justification for the
procedure open under the Act and taken in this case. |In our
opi nion, these ~grounds cannot  be entertained. It is

difficult to imagine that the Reserve Bank would act
di fferently in another case.
The main ground of attack is the way ss. 38(1) and
(3)(b)(iii) nmake it nmandatory for the H gh Court to pass an
order winding up a banki ng conpany whenever the Reserve Bank
under its powers or ‘under an order of the Central Governnent
makes an application” for the winding up of a banking
conpany. It is argued that such a power to the Reserve Bank
is an uncontrolled and despotic power and ‘to crown all
access to Courts is not possible because the Court itself
must pass an order without decidi ng whether the affairs of
t he banki ng
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conpany are being conducted in a manner detrinental to the
interests of the depositors--a fact capabl e of being ' proved
like any other fact. It is argued-as a matter of principle
that any |law which bars a decision by the Court is itself
unreasonabl e wi thout nore. M. Pathak, in supplenenting the
above contentions of M. Nanbiar, ‘al so contends that by the
law in question a judicial process has been converted into
an executive action, and subjective deternination has’  taken
the place of judicial determination.. He also contends that
the Reserve Bank accuses a banki ng company, and then tries
the issue to the conpl ete exclusion of Courts:

It nmnust not be overlooked that the wi nding up of a banking
conpany takes place before the H gh Court and under the
process of law. The judicial process is excluded only in
respect of the nomentous decision whether a winding up order
shoul d be made or not. This opinionis left to the Reserve
Bank, and the Court nerely passes an order according to the
Reserve Bank’s opinion, and then proceeds to wind up the
banki ng conpany according to law. The narrow question is
whet her in leaving this decision to the Reserve Bank the | aw
offends the principles of natural justice, and becomes so
unreasonable, viewed in the light of Art. 19, as to becone
voi d. This is the point on which the respective parties
joined issue and had much to say, and this is the crucia
point in this case.

In support of this contention, reliance on behalf of the
appel l ant is placed upon certain cases of this Court, and we
shall begin by noticing themin brief. The first case
relied upon is A K Gopalan v. The State (1). In that
case, the wvalidity of ss. 3, 7, 10-14 of the Preventive
Detention Act, 1950, was chall enged on a petition under Art.
32 of the Constitution for a wit of habeas corpus. Certain
observations of Kania, CJ., and Fazl Ali, J., were

(1) [21950] S.C.R 88.
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relied upon to show that the right to be heard and tried is
the very basis of the rule of law, Fazl Ai,J., observed
that there is a fundanental principle that a person whose
rights are affected nust be heard. The |earned Judge
referred to several cases in which the maxim audi alteram
partem has been invoked and applied, particularly the
observations of Lord Macnaghten in Lapointe v. L Asso-
ciation, etc., de Mntreal (1), who condemmed a procedure
which required no hearing as being "contrary to rules of
soci ety and above all contrary to the elementary principles
of justice."
It cannot reasonably be said that there would be no hearing
in cases of this type. Wile we agree that it is obnoxious
to the rule of law as it exists anong civilized nations,
that a person shoul d be condemmed, unheard, we cannot say
that in this case the Palai Bank was not heard, and this
case is really typical of those cases in which such a power
woul d be i nvoked. The learned Attorney GCeneral was
justified in saying that there was plenty of hearing before
the application was filed: The gist of the objection nust
thus be taken to be that the Palai Bank was not heard in the
Hi gh Court before the naking of the inpugned order. If a
valid | aw coul d be made leaving to the determ nation of the
Reserve Bank whet her a banki ng conpany should be wound up
and the Court to inplenent that decision, then this petition
must fail ; but if it cannot be nade, then it nust succeed.
We have thus to see whether thereis any inviolable rule
that every determ nati on nust always be nmade by the Court
and by no other authority.
In dealing with the rulings of this Court cited to us, of
which we have already nentioned one, we shall " enquire
whet her such a w de proposition can be said to have been
est abl i shed
(1) [1906] A C. 535.
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before. In A K Gopalan’s case(1l), s.14 of the Preventive
Detention Act was held void as contravening Art. 22(5) of
the Constitution in so far as it prohibited a person who was
detai ned fromdisclosing even to the Court the grounds of
his detention and the representati on made by him It was
said that the right to nove an appropriate Court for a wit
of habeas corpus and therein to show that the detention was
i mproper, was undeniable and it was held that s. 14, which

Stood in the way of this right, was void. No genera
proposition that the Court nust decide whether the person
should be detained or not was |aid down in that case. The

law which allowed a subjective determ nation of the
executive was in fact, upheld, and there are passages in the
judgrments of the najority to show that a judicial trial in
cases of preventive detention was not considered necessary.
In State of Madras v. V. G Row (2), SS. 15(2)-(b) ' and

16 of the Indian Crimnal Law Amendnent Act, 1908 [as
amended by the Indian Crimnal Law Arendnent (Madras)  Act,
1950], were called in question, inter alia, on the ground
that they enpowered the State to declare associations
illegal by a notification without a provision for judicia
enquiry. It was held by this Court that the conferral of
authority on the executive Governnent to inmpose restrictions
on the right of association without allow ng the grounds of
such inposition both in their factual and | egal aspects to
be duly tested in a judicial enquiry was a strong elenent to
be taken into account in judging the reasonabl eness of the
restriction. It was also added

"The formula of subjective satisfaction of the
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Governnent or of its. officers, wth an
Advi sory Boar d thromn into review the
materials on which the Government seeks to
override a basic freedom guaranteed to the
(1) [1950] S.C.R 88.
(2) [1952] S.C.R 597.
664
citizen, nmay be viewed as reasonable only in very
exceptional, circunstances.........
Earlier, in the sane judgrment it was said
""...the test of reasonabl eness, wher ever
prescribed, should be applied to each indivi-
dual statute, inpugned, and no abstract stan-
dard, or general pattern, of reasonabl eness
can be laid down as applicable to all cases."
V. G Row s case (1) shows that |laws allowi ng subjective
determi nation by the executive are not to be struck down out
of hand,  but that their reasonableness must be judged
according to the standards appropriate to the circunstances.
It may, however, be nentioned that in V. G Row case (1) a
di stinction was nade between a law requiring anticipatory
action particularly on grounds of suspicion, and a | aw which
authority action based on the factual exi stence of certain
grounds. A K. CGopalan’'s case(2) and Dr.  N. B.Khare v.
The State of Delhi (3) were distinguished on this narrow
ground which appears to have been conceded then by the
| earned Attorney-General. The factual exi stence of grounds-
amenable to an objective deternination by the Court in the
present case, nanely prejudice to the interests of the
depositors was said to place this case within the rule in V.
G Row s case (1). But cases of detention and -associations
declared wunlawful are not in the same class as a  banking
conpany on which there is a run by the depositors and whose
affairs, on inspection, are found to ~be nismnaged and

conducted in such a way that it is unable to pay all [lawfu
demands upon it. The factual background will not be one of
suspicion, and action will be based on concrete facts, which
will normally be checked and rechecked before the /fina

decision, and, in our opinion, it is inpossible to ‘equate
such a case with either Al K Gopalan s case(2) or' V. G
Row s case(1).

(1) [1952] s.C. R 597. (2) [1950] s.C. R 88.

(3) [1950] Ss.C. R 519,
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The next case to which reference was made i.s Thakur Raghubir
Singh v. The Court of wards, Ajrmer (1). In that case, s.

112 of the Agra Tenancy and Land Records Act (42 of 1950)
was declared void. That section allowed the Court of Wards
to take over the property of a landlord wunder  the A ner
CGovernment Wards Regulation (1 of 1888) if the landlord
habitually infringed the rights of tenants. Such a-|andlord
was under s. 112 deened to be "disqualified to manage his
property." The reason for striking down the section was that
it conmpletely negatived the fundanmental right wunder  Art.
19(1)(f)by making the enjoynent of the right to depend  on
the nere discretion of the executive. The absence of any
provision which would enable the landlord held to be a
habitual infringer of the rights of his tenants, to have
recourse to a Civil Court to test the correctness of the
determ nati on against himwas held to create the invalidity.
It is to be noticed that the learned Attorney-General in
that case conceded the point, but the reason behind the rule
appears to be that the I aw there prescribed a punishnent or
penalty for the bad behaviour of the |andlord, and no person
should be punished without having an opportunity to show
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cause.. The question, therefore, is, can the ruling be made
applicable ? 1t does not lay down any general principle
applicable to all cases beyond the one we have nentioned.
The action to wind up a banki ng conmpany cannot be said to be
a punishment for m smanagenment but action designed to
preserve the rights of the depositors, and the two
situations are hardly simlar
The next two cases relied upon were The Comm ssioner, Hindu
Rel i gi ous Endownents, Madras v. Sri Lakshnmindra Tirtha
Swamiar of Sri Shirur Mutt (2) and Mhant Sri  Jagannath
Ramanuj Das v.The State of Orissa it was
(1) [1953] S.C. R 1049.
(2) [1954] S.C. R 1005.
(3) [1954] S.C. R 1046.
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conceded by the counsel for the State that certain sections
of the Madras Religious and Charitable Endowrents Act (XIX
of 1951) and of the Orissa H ndu Rel i gi ous Endownents Act,
1939 (as anended in1952), were ultra vires Arts. 19(1)(f),
25 and 26 of the Constitution. This Court also found in the
former case that the provisions were extremely drastic in
their character and the worst feature ,Was that there was no
access to Courts. The Act in question was considered
drastic because under it a religious institution could be
notified and taken over and vested in an executive officer
nerely by stating that the Board "was satisfied that in the
interests of proper administration of the  Math and its
endowrents, the settlenent of a scheme was necessary." In
the latter case, it was observed as foll ows
"' Sections 38 and 39 relate tothe framng of
a schene. A schenme can certainly be settled
to ensure due adm nistration of the  endowed
property but the objection seens to be that
the Act provides for the framing of a 'schene
not by a civil court or under its supervision
but by a Comm ssioner who is a nmere
admi ni strative or executive officer. /There is
also no provision for appeal againsts his
order to the court."
After commrenting upon the anmendnment of sub-s. (4) of 's. 39,
whi ch took away the right of suit and nmade the order of the
Conmi ssi oner final and conclusive, this Court concl uded
"We think that the settling of a schene in
regard to a religious institution by an
executive officer without theintervention of
any judicial tribunal amunts to -an un-
reasonabl e restriction upon the right of pro-
perty of the superior of the reli gi ous
institution which is blended with his office.
Secti ons
667
38 and 39 of the Act nust, therefore, be held
to be invalid."
These words would seemto show that the ‘intervention of a
"judicial tribunal is the sine qua non of reasonable
determ nation of any issue,. But these cases nust be read
with the case reported in Sri Sadasi b Prakash Brahnachari v.
The State of Orissa (1). After the judgment of this Court
in the case fromOissa, the Oissa Legislature passed
Oissa Act XVII of 1954 purporting to anmend not the Act of
1939 but Orissa Act Il of 1952 which had been passed but not

brought into force. The Orissa Act XViIl® of 1954 on
receiving the assent of the President cane into force at
once, and Act Il of 1952 becane anmended and nodifi ed. The

1952 Act was then brought into force fromJanuary 1, 1955,
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by a notification.
By the new Act, which provided for the same subject-nmatter

as the Act of 1939, the right of suit still remained taken
away, but a right of appeal direct to the Hgh Court was
provided. It was contended again that the Act continued to

be bad for the reasons given in the earlier case of 1951

This Court then observed
"It is further urged that the initial decision
in a schenme-proceeding is still on the basis
of an executive enquiry by an executive
officer and that in any case a direct appea
to the Hi gh Court as agai nst the
Conmi ssioner’s order cannot be as adequate a
saf eguard regarding the rights of Mahants as a
suit anda right of’ appeal therefromin the
ordi nary course to the higher courts would be.
It is undoubtedly true that froma litigant’s
point of view an appeal to the H gh Court from
the Conmissioner’s order is not the same as,
an i ndependent right of suit and an appeal to
the higher ~courts fromthe result of that
suit. Butin order to judge
(1) [1956] S.C. R 43,
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whet her ~“the provisions in- .the present Act
operate by way of unreasonable restriction for
constitutional purposes what is to be seen is
whet her the person affected gets a reasonable
chance of presenting his entire case before
the original tribunal which has to determ ne
judicially the questions raised and whet her he
has a regul ar appeal to the ordinarily consti-
tuted court or courts to correct the' errors,
if any, of the tribunal of first instance.
For that purpose it is relevant to notice that
in the present. Act, the Conm ssioner of
Endownent s has, = by virtue of section 4
thereof, to be a nenber of the Judicia
Service (of the State) not being below, the
rank of a Subordinate Judge, while under
section 7 of Act IV of 1939, Conm ssioner _of
Endownents could be a person of either the
judicial or the executive service and that
even where a nmenber of the judicial service is
appoi nted he may be a person bel owthe rank of
a Subordinate Judge. Anot her i‘mpor t ant
di fference has also to be noticed, viz., that
whi | e under section 38 of the previous Act the
enquiry has to be conducted in such manner as
may be prescribed’ which neans as prescribed
by the Provincial Governnent by rules nade
under the Act and hence changeable 'by the
Governnment, under the present Act, Section
42(1) (b) specifically enj oi ns t hat the
" Commi ssioner shall bold an enquiry in the
manner prescribed and so far as may be in
accordance with the provisions of the Code of
Cvil Procedure relating to the trial of
suits".

This Court, therefore, held that the schene franed was not

unreasonable. At p. 59 of the Report, a sumary of the four

steps which nmade. for reasonabl eness was given as foll ows
"(1) The schene is to be framed by
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a Commi ssioner, who is, by appointment a
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judicial officer.
(2) The procedure is far as nmy be, the sane
its that in the trial of suits.
(3)There is a prelimnary_ enquiry by the
Assi stant Conm ssi oner.
(4) There is an appeal to the Hi gh Court."

This was a departure fromthe insistence on the intervention

of a judicial tribunal. It was considered enough if the
person was a judicial officer and the procedure was that of
the trial of suits, as laid down in the GCivil Procedure
Code. The Court still went further when it dealt with the

earlier schemes which mght have been framed by (a) an
executive officer and (b) in pursuance of procedure
prescri bed by the Executive Governnent. The Court said that
"this was nerely a theoretical possibility". The absence of
a prelimnary enquiry in No. (3) was not considered a
serious point. The order of the executive officer in No.
(1) was held not of inportance, as the Comm ssioner was a
Subordi nate Judge of the Oissa Judicial Service. The
guesti on ‘of ‘procedure (No. 2) was also not considered i npor-
tant, because the procedure prescribed by rules resenbled
that of trial of suits. ~As regards the right of appeal, s.
79A gave a right in all- decided cases, and that was
consi dered enough; but whether it was invoked or not in al
cases does not appear to have been ascertained.

It would appear fromthese three decisions that the gist of
reasonabl eness was held to be not so nuch in the |abel of
the officer as in a judicial approachto the question to be
decided according ‘to a procedure which gave ‘an adequate

heari ng. That the Conm ssioner was a judicial officer of
the rank ' of
670

a Subordi nate Judge was consi dered enough for up hol di ng
his action as reasonable. That every decision should be by
the Court was thus not the propositionlaid dowmm. In fact,
the case shows that it is not the sine qua non so long as a
person trained to the task of deciding controversies does it
according to a procedure in which parties can be’ said to
have been heard fully.
W need not consider in detail the case of ~Ebrahim Vazir
Mavat v. The State of Bonbay (1), in which s. 7 of the
Influx from Pakistan (Control) Act, 1949, was held void.
Section '7 authorised the Central Government to renove from
India, any person "who has conmitted or against™ whom a
reasonable suspicion exists that he has comitted, an
of fence under this Act..." In dealing with the section, this
Court said :
...... section 7 inmposes the | penalty of
renoval not only upon a conviction  under
,section 5 but goes further and brings /about
the same result even where there is a- reason-
able suspicion entertained by the 'Centra
CGovernment that such an offence has  been
conmitted. The question whether an offence
has been conmitted is left entirely to the
subj ective determ nation of Government."
This Court pointed out that there was no opportunity to the
offender to <clear his conduct, and held that this was
"nothing short of a travesty of the right of citizenship".
The case is explainable on the ground that an Indian citizen
has a fundanmental right to stay inIndia and if he is to be
renoved for commtting an of fence or under suspicion that he
has commtted an offence, the renoval is a penalty which
cannot be inflicted without an opportunity to the offender
to clear his conduct. As pointed out by us already, while
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dealing w th Thakur Raghubir Singh’s Case (2), there is no
guestion of a

(1) [1954]S.C. R 933. (2) [1953] S.C.R 1049.
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puni shment here, and there is, in fact, a hearing, though
not before a Court. There is nothing in the Influx from
Paki stan (Control) Act to show that the opportunity to clear
his conduct of the alleged offence nmust be by resort to the
Court.
The appellant also relied upon K T. Mopil Nair v. State of
Kerala (1), where a taxing statute was struck down on the
ground that it provided no procedure for assessment of the
tax, Abdul Hakimv. State of Bihar (2) and State of WMadhya

Pradesh v. Bal deo Prasad (3), but they do not deal wth
the point now raised, and were decided on facts which were
entirely different. It will thus be seen that the wide
proposition, that ~ every Determination affecting |Iiberty,

rights ~or property nust always be nade by a judicia
tribunal and none el'se, does not find support fromthe cases
above considered.” It is enough to say that the Reserve Bank
in its dealings wth banking conpanies does not act on
suspi cion but on proved facts. These facts are statutorily
required to be submttedto the Reserve Bank, and the
Reserve Bank further inspects the banking companies. It
i censes such banki'ng conpani es as conduct ‘their affairs in
the interests of the depositors, and can wthdraw the
licence if they do not. Wth such a statutory access to the
affairs of a banking company, there is sufficient guidance
in the words detrinental to the interests of the depositors’
to show to the Reserve Bank when-and how the power is to be
exerci sed. I ndeed, inthis case itself, the Reserve Bank
has given an easily understandable view of the nobnetary
position of the Palai Bank. By conparing the total ' denand
and tine liabilities of the Palai Bank with the |liquid
assets, borrow ng power and realisabl e advances, the Reserve
Bank has shown the inability of the Palai Bank to neet
| awful dermands, and a state of affairs is disclosed, which
is certainly not beneficial to the

(1) [1961] 3 S.C R 77. (2) [1961] 2 S.C. R 610.

(3) [1961] 1 S.C. R 1970.
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interest of those unfortunate depositors, whose noney is
still involved. The Reserve Bank has not yet told us al
that it has found. It will all be found in the winding  up
pr oceedi ngs. But this seens certain that the action ~would
not be taken wi thout scrutinising all the evidence and
checki ng and rechecking all the findings. It .is ~inpossible

to say that observations in the cases discussed above can
apply to the facts here.
The |learned Attorney-General, on the other side, drew our
attention to Virendra v. The State of Punjab (1), ‘where it
has been pointed out that in judgi ng the reasonabl eness of
any particular law "the surrounding circunstances in. which
the inpugned | aw cane to be enacted, the underlying purpose
of the enactnment and the extent and urgency of the evi
sought to be renedi ed" nust also be considered. That case
concerned the freedom of speech and its alleged curtail nent
by the Punjab Special Powers (Press) Act, 1956. In judging
the reasonableness of the law from the angle of the
exclusion of Courts, this Court observed:
"Legislature had to ask itself the question
who will be the appropriate authority to
determine at any given point of tine as to
whet her the prevailing circunstances require
some restriction to be placed on the right to
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freedom of speech and expression and the right
to carry on any occupation, trade or business
and to what extent ? The answer was obvi ous,
nanely, that as the State GCovernment was
charged with the preservation of |aw an order
inthe State, as it alone was in possession of
all material facts it would be the beat
authority to investigate the circunstances and
assess the urgency of the situation that n ght
arise and to nmake up its mind whether any and,
if so, what anticipatory action mnust

(1) [1958] S.C.R 308.
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be taken for the prevention of the threatened
or anticipated breach of the peace. The court
is wholly unsuited to gauge the seriousness of
the situation, for it cannot be in possession
of~ materials which are available only to the
executive Government. Therefore, the deter-
mnation of the time when and the extent to
which restrictions should be inposed on the
Press nust of necessity be left to the judg-
ment and discretion of the State Governnent
and that i's exactly what the legislature did
by passing the statute......... Qui ck deci sion
and swift and effective ’'action must be of the
essence of these powers and the exercise of it
nmust, ‘therefore, be left to the subjective

sati sfaction of the Governnent...... To nake
the exercise of these powers justiciable and
subject to thejudicial scrutiny wll defeat

the very purpose of the enactnent.”
These observations lay down clearly that there may be
occasions and situations in which the legislature may, wth
reason, think that the determination of an issue may be |eft
to an expert executive like the Reserve Bank rather than to
Courts wthout incurring the penalty of having 'the |aw
declared void. The law thus nmade is justified on the ground
of expedi ency arising fromthe respective opportunities for

action. O course, the exclusion of Courts is not lightly
to be inferred nor lightly to be conceded. The
reasonabl eness of such a lawin the total circunstances
will, if <challenged, have to be nade out to the wultimte
satisfaction of this Court, and it is only when this Court
consi ders t hat it is reasonable in t he i ndivi dua
circunstance that the law will be upheld.

In the present case, in view of the history of the

establishment of the Reserve Bank as a central bank for
India, its position as a Banker’s Bank, its
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control over banking conpanies and banking in India, its
position as the issuing bank, its power to |icense banking
conpani es and cancel their licences and the numerous ot her
powers, it is unanswerable that between the Court and the
Reserve Bank, the nonentous decision to wind up a tottering
or unsafe banking conpany in the interests of the deposi-
tors, may reasonably be left to the Reserve Bank. No doubt,
the Court can also, given the tine, performthis task. But
the decision has to be taken wi thout delay, and the Reserve
Bank already knows intimately the affairs of banki ng
conpani es and has had access to their books and accounts.

If the Court were called upon to take i nmedi ate action, it
woul d al nost al ways be gui ded by the opinion of the Reserve
Bank. It would be inmpossible for the Court to reach a

concl usi on ungui ded by the Reserve Bank if imrediate action
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was demanded. But the | aw which gives the sane position to
t he opi ni on of the Reserve Bank is chal | enged as
unr easonabl e. In our opinion, such a challenge has no
force. The situation that arose in this case is typical of
the occasions on which this extraordinary power would
normal |y be exercised, and, as we have said already, if the
power is abused by the Reserve Bank, what will be struck
down would be the action of the Reserve Bank but not the
| aw. An appeal against the Reserve Bank’s action or a
provision for an ex post facto finding by the Court is
hardly necessary. An appeal to the Central Governnment wll
be only an appeal from Caesar to Caesar, because the Reserve
Bank woul d hardly act w thout the concurrence of the Centra
CGovernment and the finding by the Court would nean, to
borrow the macabre phrase of Raman Nayar, J., a postnortem
exam nation of the corpse of the banki ng conpany.
It is a mtter of not alittle interest that a procedure for
wi ndi ng up ot herbanks and institutions to the exclusion of
the Conpani es Act is to be
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found in other statutes. ~The co-operative Societies, the
State Financial Corporations, the State Bank of India, the

I ndustri al Fi nance Cor por at i on, t he Life I nsur ance
Corporation and finally, the Reserve Bank itself are to be
liquidated under /special laws to the exclusion of the

Conpani es Act, under the statutes creating them
In view of what we have said above, it is not necessary
to refer to American and Japanese precedents. . However, if
these |laws are exani ned, they show that even in the United
States of America and Japan, the closure of ‘banks and also
their liquidation proceed from executive action.  Under the
Banki ng Law of Japan(Law No. 21, March-30,1929), Arts. 22,
23, 24 and 27 provide that the competent Mnister. would
deci de such issues. Article 22 my be read in this
connection :
"I'f the competent Mnister finds it necessary
to do in view of the affairs of a bank or the
conditions of its property, he may order it to
suspend busi ness, " deposit property with
of ficial depository, or issue any such order
as may be necessary." (Japanese Laws Rel ating
to Banks-Ei bun-Horei-Sha, I'nc.— Tokyo Japan
p. VI (BA 4).
It is also interesting to note that Arts. 22 and 29 of the
Japanese Constitution guarantee to the people the freedomto
own property and choose occupations, nuch as has been done
under our Constitution.
In the United States of Anmerica, Banks are regarded as
proper subject of |legislative regulation under the police
power (Corpus Juris Secundum Vol. [|X paras 4 and 5, p.
32), and this power is not subject to the limtations
arising fromthe Fourteenth Amendnent, except that it mnust
be reasonably exercised. The Banks in the United  States

bei ng
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either National or State Banks, different |aws have been
framed to deal with the wi nding up of insolvent Banks. In
alnost all the States statutes provide special proceedings
for the affairs of insolvent State Banks and the

Nati onal Bank Act al so nakes special provision in respect of
Nati onal Banks. The closing of the doors of a National Bank
by the Conmptroller of Currency on account of its insolvency_
and the appoi ntnent of a receiver do not anpunt to a breach
of the due process clause. As stated in Corpus Juris
Secundum Vol . | X, par a 419, p. 835
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"The courts have generally uphel d t he,
validity of statutes providing for t he
i quidation of state’ banks, including the
control and adnministration of the assets by
state officials or by receivers or |iquidators
appointed by them the determ nation of the,
bank’ s sol vency, clains against the bank......
The power is thus conferred on the Conptroller of Currency
by the National Bank Act and by the State l|aw upon the
superintendents of Banks Under sone statutes of the States,
banki ng officials have no power to |iquidate insolvent Banks
i ndependently of the judiciary. But in others, this power
is specifically conferred. These propositions were cited to
us from Anerican Jurisprudence Vol. 7, Vols. 1IX, Xl and
XVIA of Corpus Juris Secundum and from the Law Reports,
particularly Title Guaranty and Surety Co. v. ldaho Ex Rd.
Al'len(l), Bushnell v. Leland (2), Ex parte Chetwood (3) and
some others.
M. Nanbiar, ~ however, joined issue on the wuse of the
Ameri can ' _precedents on the grounds that banking in America
is by grace of legislature, and is either a franchise or a
privilege, which has no placein our Constitution. He added
that the
(1) (21916) 240) U.S. 130 : 60 L. ad. 566.
(2) (1897) 164 U. /S. 684, 41 L. ad. 598.
(3) (1897) 165 U.S. 443,41 L. ad. 782.
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carrying on of business is not one of the provisions of the
Arerican Bill of Rights, nor afundamental right, as we
under st and it, though by judicial construction the

i ndividual right has been brought wthin the Fourteenth
Amendnent. He, therefore, contended that American cases and
American | aws should not be used. |D our opinion, no usefu

pur pose will be served by trying to establ i sh t he
simlarities or di screpanci es bet ween t he Aneri can
Constitution and banking |Iaws, on-the one hand, and our
Constitution and our banking |laws, on the other, and we do
not w sh to rest our decision on the Anerican and’ Japanese

anal ogi es.

We do not also agree that the inmpugned section anmpunts to an
encroachment on the judicial power by the |egislature. The
statute book is full of instances in which the Courts of
Cvil Judicature guide thenselves by the decision of an
out si de agency. The Arbitration Act itself affords a

readi |y avail able instance. Under that Act the Court passes
its decree on an award of al nost any one the parties nay
choose. Nor is the possibility of a m stake by the Reserve
Bank of such vital consequence. |If the Reserve Bank acts in
good faith and with circunspection, there is as nuch or as
l[ittle chance of error as before a Court of |aw.

Lastly we do not think that this was a case in which sone
| esser action like noratorium  or amal gamat i.on or
reconstructi on woul d have been feasible. The difficulty of
the Palai Bank was the nature of its advances, which were
either not recoverable or not weasily recoverable. A
nmoratoriumwith the limtation of tine involved init would
not have been an adequate neasure, and analganation and
reconstruction were out of question at the stage which had
been reached.

We are thus satisfied that ss. 38(1) and (3)(b)(iii) of the
Banki ng Conpani es Act are neither
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di scrimnatory nor unreasonable, and cannot be declared void
under Arts. 14 and 19 of the Constitution. Since the
provisions are manifestly in the public interest, they
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cannot al so be declared ultra vires under Art. 301, because
they are protected by Art. 302 of the Constitution

The appeal and the petition thus fail, and are disnissed
with costs one set only.

KAPUR, J.-The facts of this case have been set-out in the
judgrment of our |earned brother Hi dayatullah, J., and it is
not necessary to restate them

The main question for decision is whether the provisions of
s. 38(3)(b)(iii) of the Banking Conpanies Act (Act X of
1948) are ultra vires of the Constitution as bei ng
unreasonable restriction which infringe the petitioners
right under Art. 14 and Art. 19 (1)(f) and (g) of the

Constitution. Under s.. 38(3)(b)(iii) of the Banki ng
Conpanies Act the wnding up petition was filed by the
Reserve Bank of India against the Palai Bank Ltd., in the

Kerala High Court on August 8,1960. On the sane day an
application for the appointnent-of a Provisional Liquidator
was al.so made and a Provisional Liquidator was appointed.
On behalf of the Directors an objection was taken in the
H gh Court that s. 38(3) (b) (iii) was invalid and
unconstitutional because it contravenes Arts. 14 and 19 of
the Constitution and that the petition was mala fide.
After the appointnent of the |liquidator four scheme of
arrangenent under s. 44B of the Banki ng Conpanies Act were
presented to the/  Court. On Cctober 6, 1960, the Court
ordered the Reserve Bank to exanine the work ability and
efficacy of the schenmes. The Reserve Bank of India filed
its report on Cctober 22, 1960, to the effect that prim
facie the schemes were not workable. The order
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of wi nding up was then passed on Decenber 5, 1960. - The pl ea
of nmala fides was not pressed and the H gh Court hold that
there was no infringement of the petitioners’ right. under
Arts. 14 and 19. The Court also held that although
according to the, language used in the inpugned provision
the Reserve Bank of India need not have disclosed the
material on which it arrived at (the conclusion that the
continuance of the Palai Bank was prejudicial to the
interest of the depositors, it had chosen to place all the
materials before the Court which showed that ever since 1952
the Reserve Bank of India was drawi ng the attention of the
Pal ai Bank to the grave defects in its working and had given
it opportunities to explain the defects or to renedy  them
The Pal ai Bank chose to do neither and "the Reserve Bank far
from having acted without material or in a hasty and ill-
consi dered manner, had, doubt | ess alive to grave
responsibility placed upon it to preserve the banking
structure of the country, acted with a degree of care and
ci rcunspection which has drawn to it adverse criticism from
those who do not share its responsibility. Faced with the
run it would have failed in its duty by the depositors had
it not acted as it did."
The history of the Banki ng Conmpani es Act and how it cane to
be enacted is this. The Government of |ndia appointed the
Indian Central Banking Enquiry Commttee which nmade its
report on June 2, 1931. |In para. 674 it pointed out the

princi pal causes of failures of Banks. By Act 2 of 1936 Part

XA was introduced into the Indian Conpanies Act of 1913 and
that part dealt wth Banki ng Conpani es but no separate and
special provision was made for the winding up of banking
conpanies. In 1934 the Reserve Bank of India Act (Act Il of
1934) was enact ed. There were m nor anendnents in the
I ndi an Conpani es Act in regard to Banki ng Conpanies by Acts
21
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of 1942 and 4 of 1944. On January 15, 1946 Banking
Conpanies Odinance (4 of 1946) Ws promulgated which
enabl ed the Central Government to direct the Reserve Bank to
cause inspection to be made of any banki ng conpany and its
books and accounts. It enmpowered the Central Governnent, on
the receipt of a report that the affairs of a banking
conpany were being conducted to the detriment of the
interest of the depositors, to prohibit the banking conpany
from receiving fresh deposits or to refuse it to be placed
in the schedule of the Reserve Bank of India Act or to de-
schedule it. On March 10, 1949, the Banking Conpanies Act
(Act X of 1949) was passed. On Decenber 31, 1952, the
Banks’ Liquidation Proceedings conmttee of 1952 nmade its
report. According to that report the nunber of bank which
suspended paynents during the year 1926 to 1952 was 851
The total liabilities of these banks were Rs. 96.86 | akhs.
O these banks 123 -were in Travancore-Cochin which were the
nost  nuner ous. Then it was stated how many banks failed
during' different periods and it was pointed out that the
slow progress of |iquidation proceedings was due to the
facts that the advances were npstly unsecured and recovery

involved litigation, so much-so that there were not enough
funds to take | egal proceedings ; many clainms were barred by
l[imtation : contributories could not be traced and the
unpaid capital could not be recovered. In cases of snmal

banks advances were snmall and | egal expenses for realisation
were out of proportion to the anbunts involved and the
clains had therefore to be given up and ‘the Directors
i nvari ably del ayed the subnission of their statements under
s. 177A of the Conpanies Act and this hanpered the progress
of the liquidation proceedings. The Banking Conpani es Act
was then anmended fromtine to tine and by s. 26 of Act 33 of
1959 the present s. 38
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providing for w nding up was substituted in place of the
old. s. 38.

In order to determ ne the constitutionality of the /inpugned
provision it will be helpful to exam ne the schene of the
Reserve Bank of India Act and of the, Banking Conpani es Act.
The preanble of the Reserve Bank of India Act is that it has
been constituted with a view to ensure nonetary stability in
India and to operate the currency and credit system of ~the
country. By s.3 the Reserve Bank has been established for
the purpose of taking over the nanagenent of the currency
fromthe Central CGovernment and of carrying on the business
of banking in accordance with the provisions of the Reserve
Bank Act. Section 7 deals with managenent and it gives to
the Central CGovernnment the power to give such directions to
the Bank after consultation with the Governor of the /Bank
whi ch are considered necessary in the public interest. The
Central Board of the Bank is constituted under s. 8 and it
consists of the CGovernor four Directors nominated by the
Central Governnent from anobngst the [|ocal Boards, six
Directors nomnated by the Central Governnent and -one
Gover nirent official to be nomnated by the Centra
Gover nnent . In other words all the Directors are nomi nees
of the Central Government. By s. 11 tile Central Governnent
has the power of renoving the Governor or any Director and
casual vacancies are alsoto be filled by the Centra
CGovernment under s. 12. Section 17 deals with the business
which the bank may transact and Chapter |[I1l relates to
Central banking functions. Under s. 30 the Central Govern-
nment has the power to supersede the Central Board and to
entrust it to such agency as it nay determine It will thus
be seen that the Reserve Bank is an institution established
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for the purpose of carrying on central banking functions and
its nanagenment is entirely in the hands of the Centra
Government or its nom nees.
682
Section 2 of the Banking Companies Act provides that the
provisions of that Act are in addition to and not, unless
expressly so provided, in derogation of the Conpanies Act,
1956, and any other lawfor the tine being in force.
Section 4 gives the Central Governnment the power to suspend
the operation of the Act on the representation of the
Reserve Bank. Section 5 is the interpretation clause. Part
Il deals with "Business of the Banking Conpanies". Section
Il in that Part deals with requirenent as to mnimum paid up
Capital and reserve of banking conpanies. Section 22
enpowers the Reserve Bank to give licences to banking com
panies and prohibits the carrying on of banking business
without a licenceissued by the Reserve Bank which nmay be
i ssued subj ect to such conditions as the Reserve Bank thinks
fit. Every banking conpany in existence at the comencenent
of this Act had to apply for such a licence wthin six
nonths of the comencenent of the  Act and every other
conpany had to apply before comrenci ng banki ng busi ness but
conpanies which were in existence could continue their
banki ng business wuntil the Iicence was granted or it was
ref used. But it could not be refused before the expiry of
three vyears referred to in sub-s. (1) of s. 11 Sub-section
(3) of that section entities the Reserve Bank to inspect
books of the Banking conpany to satisfy itself in regard to
matters contained in that sub-section. Under sub-s. (4) the
Reserve Bank can cancel a licence granted to a banking
conpany provided that before cancelling the licence it gives
an opportunity to the Banki ng Conmpany to show cause why its
licence should not be cancelled. Under ~ sub-s. (5) any
banki ng company aggrieved by the order of the Reserve Bank
cancelling its licence can appeal to the Central Covernment
whose decision is final
Under s. 24 every banking conpany has to nmaintain a
percentage of its assets in cash gold or
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unencumnber ed approved securities and an anount which is not
less than 20% of the total of its tine and demand
liabilities and return to that has to be furni-shed
periodically to the Reserve Bank. Section 25 deals wth
assets of every banking conpany in India, s.27 wth the
maki ng of nmonthly returns by the banking conpanies to the
Reserve Bank and s. 30 with audit. The Reserve Bank under
s. 35 may at any time and on being directed by the Centra

CGovernnment shall cause an inspection to be nmade of.  any
banki ng conpany. Sub-section (4) of that section reads: -
"The Reserve Bank shall, if it has/  been

directed by the Central Governnent ‘to cause
i nspection to be nade, and may, in any | ot her
case report to the Central Government on any
i nspection made under this section, and the
Central Government, if it is of opinion after
considering the report that the affairs of the
banki ng Conpany are being conducted to the
detriment of the interests of its depositors
may, after giving such opportunity to the
banki ng company to make a representation in
connection with the report as, in the opinion
of the Central Governnent, seens reasonable by
order in witing.

(a) prohibit the banking company from receiving
fresh deposits;
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(b)direct the Reserve Bank to apply under
section 38 for the winding up of the banking
conmpany:
Provided that the Central Governnent may
defer, for such period as it may think fit,
the passing of an order under this sub-
section, or cancel or nodify any such order
upon such terns and conditions as it may think
fit to inpose."
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Under s. 35A power is given to the Reserve Bank to give

directions. Wen quoted it reads:

S. 35A(1) "Wher e the Reserve Bank is

satisfied that-

(a) in the public interest; or
(b) to prevent the affairs of any banking
conpany bei ng conduct ed in a manner

detrimental to the interests of the depositors
or in‘a manner prejudicial to the interests of
t he banki ng conpany; or
(c)to secure the proper nmanagenent of any
banki ng conpany generally
it is necessary to issue directions to banking
conpani es generally or to any banking conpany
in particular, it may, fromtinme to tine issue
such directions as it deens fit, and the
banki ng conpani es or the banking conpany, as
the 'case nmay be, shall be bound to conply
wi th such directions.
(2) The Reserve Bank may on representation
made to it or-on its own notion, nodify or
cancel any direction issued under subsection
(1) and in so modifying or cancelling any
direction may inpose such conditions as it
thinks fit, subject to which the nodification
or cancellation shall “have effect."
Section 36 defines further powers and functions of the
Reserve Bank. It has power to caution or to prohibit a
banki ng conpany from entering into any particul ar
transaction or class of transactions, to assist any proposa
for amal gamati on of conpanies, to give l|loans to banking
conpani es, to require banking conmpanies to call a neeting of
the directors for the purpose of considering any matter
relating to or arising out of the affairs of the banking
conmpany
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to depute one or more of its officers, to watch proceedings
at any neeting of the board of directors, to appoint one or
nmre of its officers to observe the manner in. which' the
affairs of the banking conpany are conducted or to require
the banking conpany to nake such changes in the managenent
as Reserve bank may consi der necessary.
Part 11l deals with suspension of business and w ndi ng up of
banki ng conpani es. Section 37 provides that on the
application of a banking conpany the H gh Court nay stay
conmencenent or continuance of all actions against a banking
conpany and nay inpose a noratorium but the application is
not mai ntainable unless it is acconpanied by a report of the
Reserve Bank indicating that in the opinion of the Reserve
Bank the banking conpany will be able to pay its debts if
the application is granted, provided that the H gh Court may
for sufficient reason grant relief under this section even
if the application is not acconpani ed by such report. In
that case the High Court shall call for a report from the
Reserve Bank on the affairs of the banking company and pass
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such order as may be proper in the circunstances. Under
sub-section 3 the Hi gh Court can appoint a special officer
to take into custody or control all assets, books and
docunents of the banking conpany and shall exercise such
ot her powers as it thinks fit having regard to the interests
of the depositors of the banking conpany. Under sub-s. 4 if
the Reserve Bank is satisfied that a banking conpany in
respect of which an order has been so made conducts its
affairs in a manner detrinental to the interests of its
depositors it can nmake an application to the Hi gh Court for
the wi nding up of the conpany and where such an application
is made the H gh Court shall not make any order extending
t he
686
peri od. The inpugned provision of section 38 which deal s
with wi nding up reads: -
S. 38 (1) "Not wi t hst andi ng anyt hi ng
contained in section 391, section 392, section
433 and section 583 of the Conpanies Act, 1956
but-wi thout prejudice to its powers under sub-
section (1) of section 37 of this Act the High
Court shall order the winding up of a banking
conpany- -
(a)if the banking conmpany is unable to pay its
debts ; or
(b)if an application for its w nding up has
been nade by the Reserve Bank under section 37
or this section.
(2) The Reserve Bank shall make, an application
under this section for the winding up-of a
banki ng conpanyif it is directed so to do by
an order under clause (b) of sub-section (4)
of section 35.
(3) The Reserve Bank may nake an application
under this section for the winding up of a
banki ng conpany -
(a) i f the banking conpany -
(i)has failed to comply with the requirenents
specified in section 11 ; or
(ii)has by reason of the provisions of section
22 become disentitled to carry on banking
business in India ; or
(iii)has been prohibited fromreceiving fresh
deposits by an order Under clause. (1) of sub-
section (4) of section 35 or wunder clause (b)
of sub-section 3(A) of section 42 of the
Reserve Bank of India Act, 1934 or
687
(iv)having failed to conply with any
requi r enent of this Act other than t he
requirenents laid down in section 11, has
continued such failure, or having contravened
any provision of this Act has continued  such
contraventi on beyond such period or periods as
I may be specified in that behalf by the
Reserve Bank fromtine to tine after notice in
witing of such failure or contravention has
been conveyed to the banki ng conpany ; or
(b)if in the opinion of the Reserve

Bank- (i) a conpr om se or arr angenent
sanctioned by a Court in respect of the
banki ng conpany cannot be wor ked
satisfactorily wth or without nodifications
or

(ii)the returns, statements or informtion
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furnished to it under or in Pursuance of the
provisions of this Act disclose that the
banki ng conpany is unable to pay its debts or
(iii)the ' Continuance of the banking conpany
is prejudicial to the interests of its
deposi tors.

(4) Wt hout prej udi ce to the provi si ons
contained in section 434 of the Conpanies Act
1956, a banki ng conpany shall be deened to be
unable to pay its debts if it has refused to
meet any |awful demand made at any of its
of fices or branches within two working days if
such demand is nade at a place where there is
an office, branch or agency of the Reserve

Bank or within five working days, if such
demand i s nade el sewhere, and if the Reserve
688

Bank certifies in witing that the banking
conpany is unable to pay its debts.
(5)A copy of every application nade by the
Reserve Bank under sub-section (1) shall be
sent by- the Reserve Bank to the registrar.”
Section 44A |ays down the procedure for amalgamation of
banki ng companies and s. 44B for restriction on the powers
of the H gh Court to sanction conpromise or arrangenent
bet ween a banking company and its creditors unl ess
conprom se or arrangenent is certified by the Reserve Bank
as bei ng capabl e of being worked as not being detrinmental to
the interest of the depositors Section 45 gives to the
Reserve Bank the power to apply to the Central  Governnent
for an order of noratoriumin respect of~ banking conpany
whi ch the Central Governnent nay order and it also gives to
the Reserve Bank the power to prepare a schene for
reconstitution or amal gamati on. Sub-section (1) and (2) of
s. 45 are as follows -
S.45(1) "Notwi t hstanding anything con-
tained in the foregoing provisions /of this
Part or in any other |aw or any agreenent or
other instrunent for the time being in force,
where it appears to the Reserve Bank that
there is good reason so to do the Reserve Bank
may apply to the Central CGovernnent for an
order of noratoriumin respect of a banking
conpany.
(2) The Central CGovernnent, ~after consi-
dering the application nade by the Reserve
Bank under sub-section (1) may make an order
of noratorium staying the comencenent or
continuance of all action and proceedings
agai nst the conmpany for a fixed period of tine
on such terms and conditions as it think fit
and proper and may fromtime to tinme
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extend the period so however that the total
period of noratoriumshall not exceed six
nont hs. "

It wll thus be seen that the Banking Conpanies Act gives
very extensive powers to the Reserve Bank in regard to
banki ng companies. It gives to the Reserve Bank the power
to license existing banking conpanies or the banki ng
conpani es, which want to commence business, and for that
purpose it can inspect the books of the banking company in
order to determ ne whether it is or will be able to pay its
deposi tors. It can cancel a licence in certain
circunmstances but after giving to the banking conmpany, an
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opportunity to be heard. A banking conpanies is required to
keep a portion of its assets in a liquid form the Reserve
Bank can order inspection of any banking conmpany at any tine
it thinks proper and Central Governnent can order the
Reserve Bank to make an inspection of any banking conpany
and on that report drastic steps against the conmpany may
follow The Reserve Bank can give directions as to how the
busi ness of a banki ng conmpany shall be conducted. It can
appoi nt observers and give directions to the directors of a
banki ng conpany as to what they should do or should not do.
Mor at ori um can be i nmposed by the Hi gh Court at the instance
of a banking conpany but the Reserve Bank may have that
order varied and set aside if the order is not in the
interest of the depositors and if the Reserve Bank thinks
that the continuance of a banking company is not in the
interest of the depositors it nay apply to the H gh Court
for winding up of the banking conpany. In regard to
amal gamat i on of banking conpanies through schene of
conprom se and arrangenent the Reserve Bank has a great dea
of control and power. The Reserve Bank may apply to the
CGovernment to-inpose a noratoriumon-any banki ng conpany and
if an application is so nade the
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CGovernment nmay make such an order. But where it conmes to
winding up provisions the Reserve Bank has pre-enptory

powers, in that if it applies for the winding up of’ a
banki ng company the Court is boundto order w nding up
because the words used are "the H gh Court shall" order the

wi ndi ng up. Mreover the Governnent can direct the Reserve
Bank to nmke such an application so that  the Executive
Government can take any banking conpany -into -liquidation
The power given in sub-s. (3)(b)(iii) of s.-38 it; stil
nore drastic because if the Reserve Bank i's of the opinion
that the continuance of a banking conpany is prejudicial to
the interest of the depositors it may apply for winding up
in other words on its subjective satisfaction it may apply
and if it does so the High Court has no option but to order
the winding up it is this provision to which strong
obj ection has been taken by the appellant and is assail ed by
hi m
This provision was sought to be supported on behalf of the
Reserve Bank by the | earned Attorney-General who first drew
our attention to the facts of the present case and to the
various opportunities which were given to the Palai Bank
since 1952 to carry out certain directions and on different
occasi ons the Palai Bank had nade representations and its
Directors had interviewed the officers of the Reserve Bank
and had given explanations till ultimately on July 21, 1960,
the Reserve Bank called upon the Palai Bank to . carry out
certain directions which were enclosed with the letter, The
Reserve Bank there wote as follows :

"The bank should therefore, in the interest of

its depositors renedy within a period of 12

nont hs the features observed in its working."
It was al so stated therein that if the Palai Bank desired to
nake any representation in regard to contents of the
i nspection report it could nake its
691
representation wthin 30 days of the receipt of the letter
and the conplaint of the appellant is that before these
thirty days were over wi nding up application was nmade on
August 8.1960, which the Reserve Bank submits was for very
good reasons, the protection of the interest of t he
deposi tors.
The test of reasonableness has to be applied to each
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i ndividual statute and no abstract standard or genera
pattern can be laid down which will be applicable to al
cases : Patanjali Sastri, C. J., in State of Madras v. V. O
Row (1) observed
"The formula of subjective satisfaction of the
CGovernment or of its officers, which an
advisory Board thrown in to reviewthe nate-
rials on which the Government seeks to over-
ride a basic freedom guaranteed to t he
citizen, my be viewed as reasonable only in
very exceptional circunstances and within the
narrowest limts, and cannot receive judicia
approval as a general pattern of reasonable
restrictions on fundanental rights."
See also Abdul Hakimv. State of Bihar (2) Although the
legislature is the best judge of what is good for the
conmunity ; State of ~Bihar ~v. Kaneshwar Singh(3) the
ultimate responsibility for determning the validity of the
law must, rest with the Court and the Court must not shirk
that final~ duty cast on it by the Constitution. Abdu
Haki m s case (2).
It was subnitted by the | earned Attorney-General that (1)
reasonabl eness of the inpugned | egislation has to be judged
inits own setting and not on any abstract test and (2) that
the absence of judicial scrutiny is not an.inviolable rule.
It can be dispensed within certain circunstances as being
unsuitable or defeating the purpose for which an Act is
passed. In support of the forner he relied upon the
observations of Patanjali Sastri, C  J., in
(1) [1952] S. C R 597,60 7,608, (2) [1961] 2 S.C. R 610.
(3) [19S2] S.C.R 889.
692
State of Madras v. V. G Row (1) where the |earned Chief
Justice observed
"The nature of the right alleged to have been
infringed, the underlying purpose of the res-
trictions inposed, the extent and urgency of
the evil sought to be renedied thereby, the
di sproportion of t he i mposi ti on, t he
prevailing conditions at the tine, should al
enter into the judicial verdict.
and also to the follow ng observation at —p.
608 :
"As pointed out by Kania, C. J.,at p. 121
quoting Lord Finlay in Rex v. Halliday (1917)
A. C. 260, 269, the courtwas t he | east
appropriate tribunal to investigate into
circunstances of suspicion on . which such
anticipatory action nust be largely based."
But in that very case the | earned Chief Justice pointed out
t hat the formula of subjective satisfaction of t he
CGovernment with an Advisory Board thrown in to review the
materials on which the Governnent seeks to override a ‘basic
guar ant eed freedom can be viewed as reasonable only in  very

exceptional circunstances and within the narrowest I|imts
and cannot receive judicial approval as a general pattern of
reasonabl e restriction. |In that case the court did not find

any reasonableness in the claimof the Government to shut
out judicial enquiry into the underlying facts.

In support of the second subm ssion reference was nade to
Virendra v. The State of Punjab (2) where the constitutiona
validity of a Punjab Act which prohibited the publication by
the Editor and Printer of any matter relating to the "Save
Hi ndi" agitation was challenged. The question raised there
was, are the restrictions inposed
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(1) [1952] S.C.R 597, 607, 608.
(2) [1958] S.C.R 308
693
reasonable in view of all the surrounding circunstances. In
other words were they reasonably necessary in the interest
of public order under Art. 19(2) or in the interest of
general public under Art. 19(6). Das, C J., there observed
that the legislature had to ask itself the question as to
who woul d be the proper authority to determ ne at any given
time as to whether the prevailing circunstances required
some restrictions on the right to freedom of speech and
expression and the answer was obvious that the State
Government was charged with the preservation of law and
order ; it alone had in possession all the material facts
and it would be the best authority’ to investigate the
ci rcunst ances and assess the urgency of the situation and
make up its minde as to what anticipatory action nust be
taken for prevention of the threatened or anticipated breach
of peace :
"The court is wholly unsuited to gauge the
seriousness of the situation, for it cannot be
in possession of material which are available
only to the executive Government. Therefore
the determination of the tine when and the
extent to which restrictions should be inposed
on the Press must of necessity be left to the
j udgrent and di scretion of t he State
CGovernment and that is exactly what t he
Legi sl'ature did by passing the statute."
Thi s passage fromthe judgnment of Das, C. J., and the passage
from the judgment of Patanjali Sastri, C'J., in State of
Madras v. V.G Row (1) where reference was nade to the
observations of Kania, C J. were strongly relied upon by the
Attorney-General in support of his contention that the power
given to the Reserve Bank in regard to winding up and the
mandatory provision for the order for winding up by the
court were reasonable restrictions; because the judge of the
urgency and of the neasures to neet the urgency could be the
Reserve Bank or the court;
(1) [1952] sS.C.R 597,607, 608.
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and the legislature had rightly given the power to - the
Reserve Bank, because it was in possession of all the
material facts and was the best authority to investigate the
ci rcunst ances and assess the urgency of the situation. The
anal ogy between Virendra' s case(l) and the present case is,
in our opinion, wholly in apt. |In Virendra s case(l) there

was an agitation by a section of the Punjab public which was
likely to have serious consequences on the public order’ and
the tranquility of the state. It required quick nmeasures to
control it. The order was to neet an energency, the order
Could at the nmost renain applicable for two nonths and there
was a provision for making a representation to t he
CGovernment. In the case of a banking conpany, assum ng that
an urgency like that which existed in Virendra' s case(1)
arises and a proper case is nade out the Court will act with
pronptitude nake such interimorders as the facts of the
case my require e.g. the appointnent of a provisiona
liquidator. There is one essential difference between V. G
Row s case(2) and Virendra's case (1) and the one before us.
In the former two cases executive action of State CGovernnent
was chal | enged. The Court there had not to give a judicia
verdi ct in accordance with the opinions of the executive but
had to determine the constitutionality of action already
t aken. It did not pass an order, judgnment or decree in
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accordance with the subjective determnation of the

Executive but expressed the opinion t hat in t he
circunstances there was no infringenent of constitutiona
ri ghts. In the present case the Court is debarred from

deciding the adequacy of the acts of m snanagenent and the
parlous state of its finances alleged against the Pala

Bank. Besides the conplaint before us is not that the
Reserve Bank should not have filed an application but that
the court could not order liquidation till after it had

heard t he Pal ai
(1) [1958] S.C. R 308.
(2) [1952] S.C.R 597, 607, 608.
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Bank in its defence and had afforded it an opportunity of
nmeeting the allegations inthe winding up petition. In

other words a | aw which authorises a banki ng conmpany to be
condemmed unheard merely on the subjective satisfaction of
one of the suitors even though it was the Reserve Bank is
unconstituti onal

It was ‘next contended that the provision of s.38 of the
Banki ng Conpanies Act were not so unusual and that in other
countries in similar circunstances nuch wider powers had
been given in regard to the w nding up of banki ng conpani es.
Ref erence was nmade to the National Bank Act in the United
States Code, s.191 of which deals, with general grounds for
appoi ntnent of receivers. It provides inter alia that
whenever the Comptroller shall be satisfied of t he
i nsol vency of a national banking association he nay, after
due exami nation of its affairs appoint a receiver who shal
proceed to close up such -association and enforce the
personal liability of the shareholder. |t also enpowers the
Conptroller to appoint receivers for - insolvent nationa
banks and to nake rateabl e assessnments upon the stockhol ders
but do not vest judicial power in-himin violation ' of the
Constitution. The power of the Conptroller is exclusive and
not subject to reviewof all matters properly wthin his
di scretion. A national bank in Anerica is a banking
corporation organised by private persons and operated for
private gain, the power and duties of which are defined and
l[limted by Acts of Congress, providing for creation and
liquidation of such institutions and being established to
aid or pronpote governnmental purpose and to provide nationa
currency they are often regarded as public or quasi-public
institutions.

Ref erence was next nmade to 92 Anerican L.R  (Annotated),
pp. 1257-58, which deals with the constitutionality of the
power given under the
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statute conferring authority upon the Bank Conm ssioner to
wind up the affairs of the Bank. It is there stated that

the fact of insolvency having been discovered the  statute
directs the Bank Conmmi ssioner’s course and the designation
by himof a person to wind up the affairs of the Bank which
is no nore a judicial act than his order to the Board  of
Directors to renmove a dishonest cashier. "H's powers -are
purely admnistrative, and in no way infringe upon the
ancient authority of courts determine rights of person and
property in specific controversies pending before thent

Ref erence was al so made to Corpus Juris Secundum Vol . I X,
p. 844, para 425, where it is stated that under sone statutes
banking officials |iquidating a Bank are not subject to the
directions of a court.

Agai n reference was made to Corpus Juris Secundum Vol. 16A,
pp. 1219- 1220, para. 711, where similar statenent is nade in
regard to the same statutes. But the foll ow ng passage from
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that paragraph is significant:
"Legi sl ation is in contravention of t he

guaranty where it takes away one's property
and | eaves himno remedy whatever by which he
can regain it or obtain redress.”
In Corpus Juris Secundum Vol. 16, p.506, para. 117, it is
stated that appointnent of a receiver, in certain instances,
does not perforce violate constitutional provisions wth
regard to separation of |egislative and judicial powers. So
the appointment of a receiver by the legislature to settle
the affairs of an insolvent bank has been held not to be a
judicial act but where the cause is properly before a court
the appointnent of a receiver constitutes a judicia
function wthout the scope of |egislative control
697
It was then submitted that in America closing the doors of a
bank wi thout awaiting court’s orders is not, a violation of
due process of law. See Title "Guaranty & Surety Company of
Scranton /'v. State of Idaho (1) where it was held that the
State’'s. ‘power to put upon a Bank Conmm ssioner the duty of
closing the doors of State Bank if, on exam nation, it is
found to be insolvent wthout awaiting judicial proceedings
is not a violation of ‘the due process of law, but it appears
that the proposition that such a power was a violation of
the 14th Anendrment had not been argued in the State Court.
The followi ng observations of M. Chief Justice Wite at
p. 569 are significant.
"W 'say this because, in its opinion, the
court - observed that if that was the conten-
tion, it was irrelevant, as the statute did
not authorise |liquidation except as a result
of judicial proceedings although they did
i mpose upon the bank conmm ssioner the duty,
after he found a bank to~ be insolvent, to
close its doors —and prevent the further
transaction of business until, in the  orderly
course of procedure, a judicial |iquidation
m ght be acconplished."
The only question there was whether the State could enpower
the Commi ssioner to close the doors of -a bank.~ It was not a
case where the statute authorised any |iquidation except _as
a result of judicial proceedings. Therefore it was not a
case of liquidation being ordered by an authority other than
a court.
Anot her case relied upon was Bushnell v. Leland (2) ~where
the assessnment made upon stockhol der of a national ‘bank by
the Conptroller of Currency was held to be evidence in an
action brought by the receiver of a bank against a stock-
hol der to enforce paynent of double liability inposed
(1) (1916] 240 U.S. 136. 60 L. Ed. 566.
(2) (1897) 164 U.S., 684. 41 L. Ed 598.
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by law. It was also held that the giving of authority on
the Conptroller empowering himto nake a rateable call  upon
st ockhol der was not tantanount to vesting that officer wth
judicial power. |In Ex parte Johan Chetwood (1) it was held

that the receiver of a national bank appointed by the
Conptroller of Currency is not an officer of any court but
agent and officer of the United States.

The aid of Anerican concepts, |aws and precedents in the
interpretation of our laws is not always without its dangers
and they have therefore to be relied upon with some caution
if not wth hesitation because of the difference in the
nature of those laws and of the institutions to which they
apply. M. Nambiyar relied upon these different concepts
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and subnmitted that in U S.A the right to carry on business
is not a fundanental right but is a "franchise", though, it
has by legal interpretation, been brought wthin the

fourteenth amendnment arid the doctrine of "franchise" has no
place in the Indian Constitution : C S.S. Mtor Service V.
State of Madras (2) approved in Saghir Ahmad v. State of
UP. (3) Sinmlarly the right to forma corporation is in
U S A a "franchise" or a "privilege" which can be
withdrawn. To apply the anal ogy of Banks in U S.A to those
in India or the node of exercise by and extent of the powers
of a Controller of Currency or some simlar authority will
nore |ikely than not |ead to erroneous concl usions.
To support the submi ssion that this procedure for wi nding up
in the case of banking conpanies was not unreasonable, it
was submitted that there are many other corporations and
soci eties which are not wound under the Conpanies Act but
under a different procedure-by the orders of the Centra
CGovernment---e.g. the Life Insurance Corporation, the State
Fi nance Corporation, the State Bank of
(1) [1897] 165 U S. 413 41 L. Ed. 782
(2) I.L.R [1933] Mad. 304.
(3) [1955] 1 s.C R 707, 718.
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India and sone others. They are all owned by the Centra
Government and are therefore not conparable wth the
respondent conpany. Besi des nerely -because sone other
corporations or societies of a different kind can be wound
up in a different manner or under a special ' procedure is
hardl y a ground for hol di'ng in f avour of t he
constitutionality of  the inpugned provision. To further
support the reasonabl eness of the inpugned provision it was
argued that because of the special know edge  of financia
matters possessed by the Reserve Bank and to protect
financial structure of the country special powers have been
conferred on the Reserve Bank and the |earned Attorney-
CGeneral relied on the observations-of Rajagopala Ayyangar,
J., Al India Bank Enployees’ | Association v. /Nationa
I ndustrial Tribunal (1)
"From what we have stated earlier as the
genesis of the legislation now inpugned it
woul d be apparent that Governnment bad to
effect a reconciliation between two conflict-
ing interests ; one was the need to preserve
and maintain the delicate fabric of the credit
structure of the country by strengthening the
real as well as the apparent credit-worthiness
of banks operating in the country."
But that was in a different context. That was a matter in
regard to the provisions s.34A of the Banking Compani es’ Act,
sub-s. (1) of which gives i Mmunity under certain
circunstances to books and accounts of a banking- conpany
agai nst production and inspection in a proceeding before the
Industrial Tribunal and sub-section (2) of which provides
that if in any proceedings in relation to any company other
than the Reserve Bank any question arises whether the anount
of reserves should be taken into account by the authority
bef ore which such proceeding is pending the authority nay
refer the question to
(1) [21962] 3 S.C. R 269, 298.
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the Reserve Bank and the Reserve Bank shall, after taking
into account, the principle of sound banking and other
circunmstances furnish to the authority a certificate,
stating that the authority shall not take into account any
amount as such reserve and such certificate shall be final
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Al that this case laid down was that such a provision
bal anced the interests of the parties and the delicate
fabric of the credit structure of the country. Besides that
provision relates to production and inspection of docunents
and relates to what facts can be taken into consideration by
an Industrial Tribunal or whether a certificate by the bank
is proof of a particular fact or not. Again what is
applicable to a quasi-judicial authority like an |Industria

Tri bunal adjudicating upon industrial disputes seeking to do
social justice nmay be inapplicable to Courts of I aw
adj udi cating upon the rights of a citizen to carry on his
trade and avocation or not.

Next case cited was Sajjan Bank v. Reserve Bank (1).
That was a case where the validity of s. 22 of t he
Banki ng Conpani es Act was chal |l enged on the ground of Art.
19(1) of the Constitution and.it was held not to be wultra
vires on the ground that power-of licensing is not vested
with a nere officer of the bank and the standard for
exerci se of power has been laid down in the section it-self
and the power granted to the Reserve Bank is not an
arbitrary one.

The wvital question for decision is whether a law which
requires the High Court to order winding up because the
Reserve Bank is of the opinion that a banki ng conpany shoul d
be wound up is constitutional. |In other words can a statute
which takes away the power of the Court to proceed in a
normal judicial manner to determ ne a question submitted to
it for its decision on the
(1) [21959] 2 ML.J. 455.
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materials proved before it and requires it to decide it
nerely in accordance with the subjective satisfaction of one
party to the dispute 'and wi thout giving the other party the
right to be heard at any stage of the proceeding and | prove
its defence be called a reasonable restriction under Art.
19(1)(f) and (g)of the Constitution. WII the |aw which
excludes the application of ‘the judicial process, and
conpel s the Court to nerely carry out the behests of one of
the parties by giving effect to that party s subjective
satisfaction and thus to abdicate its judgment to the
opinion of a suitor be valid. Dealing with energence of
j udi ci al power Giffith, CJ., in Witerside Wor ker s’
Federation of Australia v. J. W Al exander Ltd. (1) said
that as soon as nan energed fromthe savage state and forned
settled communities it became necessary to have rules to
regul ate conduct for the enforcenent of which provision was
made and this 'power vested in some person. or- authority
representing the community. Hence arose |aw (givers. and
Judges and as civilisation advanced di stinction began to be
drawmn between the diverse functions of the community and
these functions were called "the judicial power" as- distin-
guished from the legislative and executive powers. The
| earned Chief Justice then defined what ,Judicial power" is.
He said
"Wthout attenpting an exhaustive definition
of the term’,judicial power," it nmay be said
that it includes the power to conpel the
appearance of person before the tribunal in
which it 1is vested, to adjudicate between
adverse parties as to legal clainms, rights,
and obligations whether their origin, and to
order right to be done in the matter."
Lord Macnaght en in Lapointe wv. L’ Associ ation de
Bi enfaisance et de Retraite de la Police de Mntria
(2)condermmed in the case of persons, other than, judges
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perform ng judicial functions,
(1) (1918) 25 C. L. R 434, 442.
(2) [1906] A.C. 535, 539.
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following a procedure "contrary to the rules of the ,society
and above all contrary to the elenmentary principles of
justices."

The inportance of the judicial process, was enphasised by
Patanjali Sastri, C. J. in RamPrasad Narain Sahi v. The

State of Bihar (1), a case where the dispute was between the
State of Bihar and a private individual about the settlenent
of lands belonging to Bettiah Raj :
"This is ‘purely a dispute between private
parties and a matter for determnation by duly
constituted courts to which is entrusted, in
every free and civilised society, the inpor-
tant -~ function of adjudicating on disputed
| egal rights after observing the wel |
est abl'i shed pr ocedur al saf eguar ds whi ch
include the rights to be heard, the right to
produce wi tness and so forth. This is the
protection which the | aw guarantees equally to
all persons and our Constitution prohibits
by Article 14: every State fromdenying such
protection to anyone."
No doubt there the question was raised under Art. 14 ; but
it is the inportance of the judicial process in disputes
between the State ‘and a private individual that was
enphasi sed. At p. 1133 the learned Chief Justice pointed
out the dangers inherent in special enactnents in a system
of Governnent by political —parties depriving particular
naned persons of their |iberty or property. In Mahant Sri,
Jagannath Ramanuj Das v. The State of Oissa (2), objection
was taken to certain provisions in the Oissa Hi ndu
Rel i gi ous Endowrents Act which related to the fram ng of a
schenme. Under those provisions a schene could be settled to
ensure due adm nistration of the endowed properties but the
obj ection
(1) [1953] S.C.R 1129, 1134.
(2) [1954] S.C.R 1046, 1052.
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was that the Act provided for the fram ng of a scheme not by
the Cvil Courts nor under provisions of the Civil Procedure
Code but by a ' Comm ssioner who was nerely an adm ni strative

of ficer. There was no provision for appeal against his
order. Mukherjea, J. (as he then was), said at p. 1052 as
foll ows

"We think that the settling of a schene in
regard to a religious institution by an
executive officer without intervention of any
judicial tribunal anbunts to an unreasonabl e
restriction upon the right of property of the
superior of the religious institution which is
blended wth his office. Sections 38 and 39
of Act nust, therefore, be held to be

invalid."
See al so The Commi ssioner of Hindu Religi ous Endownents v.
Sri Lakshmindra (1). |In Sri Sadasib Prakash Brahmachari v.

The State of Orissa (2) which was a decision in regard to
the same Act after its anmendnment after ss. 38 and 39 had
been declared to unconstitutional. By the amendment
al t hough the schene was to be prepared by the Comi ssioner a
right of appeal direct to the High Court was given against
the determination of the Comm ssioner settling the schene.
It was held that although fromthe litigant’s point of view
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an appeal to the High Court fromthe Comm ssioner’s order is
not the same as an i ndependent right of suit and an appea
to the higher court but in order to judge whether the
operation of the provision was or was not an unreasonable
restriction what had to be seen was whether the person
affected got a reasonable chance of presenting his entire
case before the original tribunal which has to determne
judicially the question raised and whether he has a right to
regul ar. appeal to the ordinary constitution court or courts
to correct the errors if any of the tribunal of first
instance. It was also
(1) [1954] S.C.R 1005, 1037.
(2) [1956] S.C.R 43.
704
enphasised in that case that the Conmi ssioner had to be a
menber of the judicial service and the enquiry before the
Conmi ssioner was -assim|lated to and was governed by the
provisions relating to the trial of suits by enjoining that
as far as it mght be it was to be in accordance with the
provi sions of the Code of Civil Procedure relating to tria
of suits. The framing of ‘a schene in this manner was held
not to be an unreasonable restriction on the rights of the
Mahant under Art. 19(1) (f ). It is inmportant to notice that
there the right of appeal was in very wide and general terns
both on facts and/'on law and it could relate not nerely to
the nerits of the scheme but also to all basic matters the
determi nation of which was inplicit in-the very fram ng of
t he schene.
The i nmportance of the judicial power was pointed out by the
Privy Council in Attorney-General for Australia v. The Queen
and the, Boilernakers’ Society of Australia (1) where it was
held that the function of an industrial ~arbitrator is
conpletely outside the realms of judicial power andis of a
di fferent order. At p. 315 Viscount Sinonds observed as
follows : -
"On the other hand, in a federal system the
absol ute i ndependence of the judiciary is the
bul war k of t he constitution agai nst
encroachnment whether by the legislature or by
t he-executive. To vest in the sane body exe-
cutive and judicial power is to renove a vita
constitutional safeguard”.
A great deal of enphasis was laid by the | earned Attorney-
General on the fact that the Reserve Bank is a body  of
expert bankers which could nore appropriately determne as
to when the continuance of a banking conpany is prejudicia
to the interests
(1) [1957] A.C. 288.
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the depositors than a judicial tribunal. This argunment is
in our opinion fallacious because the |iquidation of banking
conpanies in this country as of any other conpany ' is a
judicial function and therefore within the jurisdiction of
Courts and it has never been seriously suggested that the

Courts have found or will in future find any difficulty in
adjudicating on any technical matter dealing with the
peculiar nature of banking conmpanies. It cannot with any

justification be argued that in dealing with such matters
the exercise of jurisdiction by Courts is less desirable
than any other matters which are litigated before them
Indeed it would be a negation of the rule of law if the
citizen were to be denied to have his rights adjudicated by
an i ndependent tribunal like a Court of lawand it will not
subserve the interests of the Rule of Law in a free
denocratic society, if adjudication of the question of the
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sol vency of banking houses’ was left to the subjective
opi nion of an executive body |like the Reserve Bank even
t hough it my be expert in banking. The fol l owi ng
observations of Lord Mrton, of Henryton in Baldwin &
Francis Ltd. v. Patents Appeal Tribunal (1) which was a case
relating to patents are very relevant :-

"I't would, indeed, be regrettable in. present
times, when certiorari lies to so nmany
tribunals dealing with scientific matters, if
the courts were precluded from considering
whet her there was an errors of |law on the face
of the record because they did not know the
nmeani ng of certain technical terns."

In an Anerican case Chio Valley Water Conpany v. Ben Avon
Borough 2) it was held that w thholding fromcourts power to
deternine question of confiscation according to their own
i ndependent judgnment nust be deemed to deny due process of
I aw.
(1) [1959] A .C 663, 679.
(2) (1920) 253 U 'S. 287, 64 L Ed. 908.
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In Hal shury’s Laws of England, Vol. 7, (Sinponds Edition), at
p. 198 it has been stated that it is the right of a subject
to have any di spute affecting himbrought before a judicia
tribunal and tried in accordance with 'the principles of
natural justice and that no party ought to be condemed
unheard or to have a decision given against him unless he
has been given a reasonabl e opportunity of putting forward
his case.
It was further submtted by the appellant that the Reserve
Bank is entirely an -executive body, and therefore a
mandatory provision like s. 38 (1) and 38(3)(b)(iii)
practically |eaves the question of liquidation of  banking
conpanies in the hands of the Executive. By s. 7 of the
Reserve Bank Act the Reserve Bank is required to act
according to the orders of the Government. The directors of
the Reserve Bank, according to s. (8 are all nominated by the
CGovernment. Under s. 38(2) the Reserve Bank is enjoined to
apply for the liquidation of a bank if it is so directed by
the Central Governnent and therefore any opinion forned by
the Reserve Bank in regard to the insolvency or otherw se of
a bank nust necessarily be the determ nation of an inportant
branch of the Executive and when s.38(1) requires the  court
to order the wnding up of a banking conpany if an
application in that behalf is nade by the Reserve Bank~ then
it is the substitution of executive power in place of
judicial determ nation and judicial decision.is one of the
main features of the rule of law. To quote from Stephen’s
Comment ari es on the Laws of England, Vol. [I1l, p. 565 :
"The i mportance of the judicial elenment in our
Constitution can hardly be exaggerated, for it
rests with the Courts to ensure the confornmty
of Government with law. ................. The
, Rul e of Law which Dicey held to be a | eading
principle of our Constitution, does not
707
involve the decision of every dispute by
Courts of law But it does inply that al
authorities in the State act under the eye of

the Courts, and are liable to have the
legality of their conduct inquired into."
What then is the position in the present case. It is

claimed on behalf of the Reserve Bank that the position of
the Pal ai Bank was very precarious and that its assets were
not sufficient for the purpose of the paynent to its
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depositors in full or to neet its liabilities. It was also
al l eged that on several occasions directions had been given
to the Palai Bank to conduct its affairs in the manner
requi red by the Reserve Bank and that many opportunities had
been given to it to give its explanation as to the defects
and irregularities in its working and to carry out the
directions of the Reserve Bank and it had failed to conply
with them The allegation that the bank was in a precarious
position, unable to nmeet its demands and it had no liquid
assets to pay off it's depositors, has been challenged by
the appellant. The H gh Court woul d have adjudicated upon
that question if it had been conpetent to do into it. That
is exactly what is required in a judicial determ nation and
that is what the Pal ai Bank, has been deprived of and it is
that which affects the constitutionality of the inpugned
statute. The position under s. 38 of the Banking Conpanies
Act is that if the Reserve Bank is of the opinion that the
continuation of a banking conpany is deterinmental to the
interests of the depositors and it makes an application for
wi nding. ‘up, the Court is  bound to order w nding up
i rrespective of whether the banking conmpany has or has not a
good defence. Therefore the Court has to put its judicia

seal on the opinion of another which is absol ute negation of
the exercise of the judicial process. 1t was argued that
the Reserve Bank, 'before it takes action, inspects, gives
instructions, takes explanations and  hears the banking
conpany but it is not bound to do so.
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The vice of the inpugned provision lies in (a). the power
vested in the Reserve Bank to apply to the Hgh Court for an
order winding up a bank exerci sabl e sol ely " on its
subj ective satisfaction as to the existence ~of conditions
prescribed by s. 38, and (b) the obligation inmposed by |aw
upon the High Court to nake the order of w nding up ' wthout
at any tinme enquiring whether the conditions on which the

application is founded do in truth exist. |In adjudging the
reasonabl eness of the restriction inposed by a statute the
Court has to consider its purpose, the evil it intends to

renmedy and it tries to strike a balance between the interest
of the aggrieved citizen and the ‘larger public interest
sought to be served by the statute ; the Court in-each case
considers whether the restriction inposed s appropriate,
fair and reasonable. The Court will not wuphold a res-
triction which is not necessary for achieving the purpose of
the statute or is a arbitrary. Are the circunstances so
conpelling in the present case that unless the provision
requiring a Court to order wi nding up of a banking conpany
because the Reserve Bank feels satisfied that it should be
wound up to protect the interests of the depositors i's’ up-
held the interests of the public cannot be safeguarded ? In
considering this question it may be legitimte to  enquire
whet her the Hi gh Court which normally exercises jurisdiction
in the matter of ordering winding up of conpanies is
i nconmpetent or its procedure inadequate to, examne -the
charges agai nst a banki ng conpany. The credit of a banking

institution is undoubtedly very sensitive. It thrives upon
the confidence of the public in the honesty of its
managenment, and its reputation of solvency. There is

however nothing peculiar in the business of a banking
conpany that it rnust be ordered to be wound up on the
subj ective satisfaction of the Reserve Bank
The Reserve Bank is undoubtedly an expert body wth vast
facilities for making enquiries into

709
the affairs of banking companies in India. But on that
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account it cannot be presuned that the view of the Reserve
Bank that any banking institution should be |iquidated nust
al ways be correct. 1t cannot be said that the Reserve Bank
can never act nistakenly or even negligently. The Reserve
Bank may even be directed by the Central CGovernnment for
reasons of its own to apply for liquidation of a Bank

Under the Constitution the Courts are the custodians of the
fundanental rights of citizens ; but by this extra-ordinary
pi ece of |legislation these Very custodians are nade the
instruments of the Reserve Bank for inposing an order which
prima facie is destructive of a guaranteed fundanenta

freedom Under our Constitution the |egislative and
executive actions are subject to judicial review wthin
certain well defined limts. But by s. 38(1)(b) read wth
ol . (iii) the Court is  not only deprived of its
Constitutional functions but is comuanded to lend its aid in
defeating a fundamental freedom of banki ng conpani es. The
i mpugned provision makes the Reserve Bank the conpl ai nant
and Judge in its own cause ; it authorises the Reserve Bank
on it subjective satisfaction as to the existence of a state
of affairs prescribed by the statute even w thout an enquiry
if it deems, fit, to demand that the H gh Court shall order
[iquidation of a banking company wi thout making any enquiry
as to the sufficiency or even the existence of the materia

on which its satisfaction depends. The provision naking a
[itigant the Judge in his own cause is an absolute negation
of the rule of law. It is the foundation of the edifice of
our judicial systemthat no one shall be condenmed unheard,
however strong the circunmstances agai nst himmy appear to
be. He is entitled to be told., if the freedomof <citizen
is to have any reality, what he has done to nerit puni shnent
or penalty, be nust be afforded an opportunity to deny the
correctness of the charge
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and to set up his plea in denial or extenuation, and also be
afforded an opportunity to persuade the authority inposing
penalty or punishment that the appropriate order is /not the
one proposed against him But by a stroke of the
| egi sl ative pen all these protections which are the
foundation of the rule of Ilaw are destroyed -and the
satisfaction of the Reserve Bank is made conclusive for
entering a verdict for determ nation of the right of a
banki ng conpany to continue to exist.

In our viewit would be a tragedy if by this and simlar
legislation citizens are to be convicted of offences,
penalties are to be inmposed upon them ' their property
sequestered, and their rights tranpled upon without enquiry
by the courts by the sinple expedient of requiring the
courts to lend their aid in inposing their authority and
thereby creating a judicial facade to what is in /truth
exercise of purely executive authority. It is a matter of
no noment that the executive authority invested with the
power to call upon the court to lend its aid, is an expert
body which performs an inportant function directly or
indirectly in the governance of the State. However august
the body so set up may be, a provision of |aw providing for
i mposition of restrictions on a citizen’s fundamental right
pursuant to its subjective satisfaction as to the existence
of a state of affairs, and thereby permanently depriving the
citizen of his right or property is in our judgnent wholly
unr easonabl e.

The plea of constitutionality of a statute infringing a
fundanental right cannot be negatived on the assunption that
the autocratic power of inposing penalty or punishment is
entrusted to the executive authority which will exercise it
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only in proper cases and there will be no abuse of power.
In the larger interest, our Constitution nakers have been
averse to conferral of auto cratic power
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and have tried to protect the citizen against the exercise
of such power by guaranteeing himthe fundamental freedons
and have al so provided protection against infringenment or
those freedons by | egislative or executive action
We are prepared to assune, though counsel for the Palai Bank
very vehemently challenged the truth of the case of the
Reserve Bank, that the affairs of the Palai Bank were
m smanaged and that there was a mounting run on the bank and
it was practically in aninsolvent condition. The wvalidity
of a statute is not to be judged in the Ilight of the
propriety or otherwise of executive action, or its
beneficient effects,” in a given ease. The invalidity of
this statute arises because ~of the exclusion of any
opportunity of ~judicial investigation into the fairness,
propriety and reasonabl eness of executive action involving
deprivation of a fundanental rights. It if; unnecessary to
consi der the steps which it is clained the Reserve Bank had
taken fromtime to time to obtain information and to give
advice and direction and also the allegation that the
application to wind up was submtted because the condition
of the Bank was deteriorating as each day passed. These are
it rmust be observed, matters in dispute. Normally, "it is
the function of the judicial power toinvestigate whether a
banki ng conpany should continue to function or should be
liquidated. By the inpugned provision the exercise of that
judicial power is ‘excluded.” That exclusion is, in our
opi nion, not based on any inappropriateness of exercise of
the judicial power, or existence of other conpel i ng
circunstances in the public interest, and is invalid because
the statute, examined in the light of its repercussion on
the fundamental right of the citizen is unreasonable.
As we have shown above, under the Constitution the courts
are the bulwark for the protection
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of the right of the citizens and they are a check on the
vagaries, negligence and m stakes of the executive or on the
hi gh- handedness of one party before it against another
This Court has enphasi sed that the deprivation of the right
to resort to court is an unreasonable restriction. It is
true that in the present case an appeal to this Court ~has
not been taken away but what is left is a wholly ineffective
ri ght of appeal because if the lawis constitution then al
that a court can do is to act according to the opinion of
the Reserve Bank and abdicate its judicial = function in
favour of the opinion of an executive body.
We are therefore of the opinion that s. 38 is an
unreasonable restriction on the right of the Palai -Bank to
carry on its business and is therefore unconstitutional. W
need express no opinion on the question of hostil e
di scrimnation by the adoption of the procedure prescribed
but the statute, if it be found unreasonable, is liable to
be declared invalid. For these reasons the appeal nust be
al l owed and the order of the Hi gh Court set aside.
BY COURT-1n accordance with the opinion of the majority, the
appeal and the wit petition fail, and are dismssed wth
costs, one set only.

Appeal and petition dism ssed.

713




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 46 of 46




