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| ncome-tax-Hi ndu undivided Fam|ly-karta as  partner of
firmalso getting salary as nanager under partnership deed
capital contribution made by fanmly--if salary incone of
famly or of individual partner.

HEADNOTE

The appellant in CGvil Appeals Nos. 1372 and 1373, 'was a
H ndu undi vided fanily of which V was the karta and was, 1is
such, t partner in a business of lithography and art

printing wth other menbers of the famly including M - who
was the karta of the appellant HUF in Cvil Appeal No. 1371

The capital in the case of both V and M was entirely
contributed by their respective fanilies. ~The ~partnership
was governed by two successive partnership deeds which were
insimlar terms during the relevant period, whereby it was
provided, inter alia, that interest would be payable to each
partner on the anpbunt of capital, that the general ~ mana-
genent and supervision of the business would be in the hands
of V; Mwould be the manager of the works and both he kind V
woul d have power to make contracts, etc. Provision was al so
made for the payment of’ specified anobunts by way of
renmuneration to various other partners out of the gross
earnings of the partnership business. For the accounting
period relating to the assessnment year 1954-55 and 1955-56.
V was paid a sumof Rs. 18,000 in each year and Mwas paid
Rs. 7,500 in respect of the assessment year 1955-56. The
appel l ants, being the assessee H ndu undivided famly in
each of the appeals, showed these ampunts in Section D of
their returns kind it was contended that these ambunts were
not taxable in their hands as they represented i nconme earned
by V and Mfor the services rendered by each of themto the
partnership and constituted their individual incomne. The
Income Tax O ficer rejected this contention and appeals to
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the Appel | ant Assi st ant Conmi ssi oner wer e
di smssed, Further appeals were also dismssed by the
Appellate Tribunal and it held that although V was an
enpl oyee of the firmeven before the fanmly was taken as a
partner, after he was taken as such partner, he Could not at
the sane time be an enpl oyee of the partnership firm the
remuneration received by himnmust therefore be held to be
only an adjustnent of the share in profits of the famly in
the partnership. The High Court, upon a reference, also
hel d agai nst the assessees.

On appeal to this Court,

Held : (By Majority) in Appeals Nos. 1372 and 1373 : The
Hi gh Court had rightly answered the question of |aw against
the assessee and the appeals nust therefore be di snm ssed.
(i)lIt was the investment of the joint fimly funds in the
partnership which enabled V to becone a partner and there
was a real and sufficient connection between that investnent
and the remuneration paid to V under the deed of
partnership. 1t follows therefore that the rermunerati on of
V was not' earned w t hout detrinment to the H ndu joint famly
funds and the case fell directly within the principle laid
down in The C1.T., Wst Bengal v. Kalu Babu Lal Chand,
[1960] 1 S.C.R 320; and in Mathura Prasad v. CI.T., UP
60 |.T.R 428. [74 C E]

63

M s. Piyare Lal Adishwar Lal v. The C/1.T., Delhi, [1960]
3. SSC.R 669; referred to.

The general doctrine of Hi ndu Law is that property acquired
by a karta or a coparcener with the aid or assistance of
joint famly assets is inpresed with the character of joint
famly property., The test of self acquisition by the karta
or coparcener is that it should be without detrinment to the
ancestral --state and before an acquisition can be clained
to be a separate properly, it must be shown that it was made
wi thout any aid or assistance fromthe ancestral or joint
fam ly property. [68B, (C

The finding of the Tribunal that even before the partnership
was fornmed V was receiving the salary from the  business
which was carried on the larger joint fanmly, was not
rel evant for the determnination of the question of lawin the
present case. The salary given to V. before he  becane a
partner had no connection with the rermuneration earned by
himafter the contract of partnership which had it different
character, and which arose out of a different | ega
rel ati onship and was paid to him by -virtue of t he
partnership deed. [73H]

(ii)The conclusion reached by the Tribunal  that V had
earned the remuneration in Question without any detrinment to
the famly funds was not a conclusion on a Question of / pure
fact but was a conclusion on a mixed question of law and
fact. Though this conclusion was based upon primary
evidentiary facts, its ultinmate formhad to he deternined by
the application of the relevant |egal principles of  H ndu
law. In dealing with findings on Questions of nixed | aw and
fact the H gh Court nust no doubt accept the findings of the
Tribunal on the primary questions of fact; but it is open to
the Hi gh Court to exam ne whether the Tribunal had applied
the relevant legal principles correctly or not in reaching
it,, final conclusion; and in that sense, the scope of
enquiry and the extent of the jurisdiction of the H gh Court
in dealing with such point8 is the same as in dealing wth
pure points of law. [74,G 75B]

G Venkataswami Naidu & Co., v. CI.T. 35 T.T.R 594,
referred to

(Per Hegde, J., dissenting) The sumof Rs. 18,000 received
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by V is his remuneration was not rightly included in the
total income of the assessee.

Fromthe fact, found by the Tribunal it was established (i)
that V was attending to the business in question even before
the partnership came into existence and that he was getting
renmuneration for the workdone by him (ii) after the
partnership cane Into existence, he, one out of the severa
partners, was designated as the general nmanager and for that
work he was given a nonthly renuneration of Rs. 1,500; and
(iii) the said renuneration was received by himw thout any
detriment to hi,,, famly. [76H

There was no basis for the conclusion reached by the
Tribunal that the remuneration received by Vwas only "an
increased share in the profits of the firmpaid to him as
representing his HUF." The remuneration received by V had no
rel ationship wth the share capital subscribed by him He
was not appoi nted general manager nerely because he was t
part ner. A cannot be said that his joint famly was the
general manager nor that for any act or omission of his as
the general nmanager his famly could be held responsible.
It was the fam |y which was contending that the income in
guestion was V' s individual income and it was therefore
reasonable to infer that his fanmily had agreed to his
recei ving that income

64

as his individual /income; the assessee’s case would
therefore fall within the rule laid down, in Jugal Kishore
Bal deo Sahi v. Conmmi ssioner of |Income-tax, U.P. [1967] 1
S.C.R 416. [77G H, 85B.E]

Pi yare Lal v. Comm ssioner of Inconme tax [1960] 3 S.C R 669.
Pal ani ppa Chettiar v. Commissioner of Income Tax Bi har and
Oissa CA 1055 of 1966; Sardar Bahadur |Indra 'singh v.
Commi ssi oner of l1lnconme Tax, Bihar and Orissa, 11 |I.T.R  16;
Commi ssi oner of Income tax Bi har and Orissa v. Darsanram and
Os. 13 1.T.R 419; and Commissioner of |ncome Tax, Madras
v. S.N.N. Sankaralinga lyer 18 I.T.R 194: relied upon.

Conmi ssioner of Incone Tax, West Bengal v. Kalu Babu La
Chand, [1960] 1 S.C.R 320; Mathura Prasad v. Conmi ssi oner
of Incone tax U P, 60 I.T.R 428; distinguished.

Pal ani appa Chettiar v. Comm ssioner of income Tax Madras
[1968] 2 S.C.R 55; referred to.

The Tribunal and the H gh Court were wong in thinking that
the partner of the firmcan under no circunstance, be given
remuneration for taking part in the conduct  of t he
partnership business. It is clear froms. 13(a) ’'of the
Partnership Act that by agreement between the partners, one
of the partners can he renunerated for attending to partner-
ship work. [77D

S. Magnus v. Conmi ssioner of Inconme tax Bonbay City, 33
I.T.R

538: distinguished.

The Hi gh Court was wrong in thinking that the finding of the
tribunal that the remuneration received by V was wthout
detriment to his famly is not a finding of fact but a lega
i nference drawn by the tribunal fromthe facts proved. The
tribunal reached that finding on the basis of the facts
pl aced before it and it had given cogent reasons in support
of that finding. The conclusion reached by the tribunal was
therefore a finding of fact. A finding of this character
cannot be considered as a m xed question of |aw and fact as
nol egal principle was required to be applied in arriving

at that concl usion.[77B-C]

Held : In Cvil Appeal No. 1371 of 1966 (Per Wanchoo
C.J., Bachawat, Ramaswami and Mtterr, JJ): The materia
facts in the case of Mbeing alnmost identical with those in
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Cvil Appeals 1372 and 1373 of 1966, tied Hi gh Court rightly
answered the question referred to it and the appeal nust
t herefore he di sm ssed.

(Hegde J. concurred with the decision of the majority that
the appeal should be dismssed but disagreed that the
material facts in the case of Mwere alnost identical wth
those in the case of V).

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 1371-73 of
1966.
Appeal s front the judgnments and orders dated July 23, 1963
and July 23, 1964 of the Bonbay H gh Court, Nagpur Bench in
I ncome-tax Reference No. 5-of 1962 and 85 of 1963.
G L. Satighi, A S. Bobde, P, C. Bhartari and O C. Mathur
for the appellant (in-all the Appeals).
C. K. Daphtaiy, Attorney-General, A N Kirpal and R N
Sacht hey, for the respondent.
65
The judgnment of WANCHOO C.J., BACHAWAR, RAMASWAM AND
M TTER, JJ. was delivered by RAMASWAM J. HEGDE J. delivered
a di ssenting Opinion.

Ramaswam , J. These appeal s are brought, by certificate, on
behal f of the assessee fromthe judgnent of the Bonmbay High
Court dated July 23, 1964 in |Incone Tax Reference No. 85 of
1963.
The appel l ant (hereinafter called the 'assessee’) is a Hindu
Undivided family represented by its Karta, Shri V. D
Dhanwat ey. The assessnent years involved in these appeals
are 1954-55 and 1955-56. For the year 1954-55 there was a
deed of partnership dated April 1, 1951 governing the
rel ati onship of the partners. For the year 1955-56 ' there
was anot her partnership deed dated COctober 1, 1953. There
was, however, no material change in the terns of the two
deeds of partnershinp. The business carried on/ by the
partnership was of lithography and art printing  and was
carried on through a Press under the nane and style of
Shi vr aj Fine Art Litho Wrks. The capital of t he
partnership wunder the partnership deed was Rs. 10,50, 000.
Clause (4) of the partner-ship deed enunerated the share
capital contributed by the partners as follows

1. Baburao alias Vasantrao

Dattaji Dhanwatry. .. Two annas.
2. Marotirao Dattaji
Dhanwat ey. .. Three annas.
3. Shanrao Dattaji
Dhanwat ey. .. Two annas.

three pies.
4, Shankarao Dattaji
Dhanwat ey. .. Two annas.
three pies.
5. Kri shnarao Dattaji

Dhanwat ey.
Two annas.
three pi es.
6. Bal u alias Yeshwantrao
Dattaji Dhanwatey. Two annas.
three pies.
7. Shivaji Vasantrao
Dhanwat ey. Two annas.
Clause (5) states that interest at the rate of 5% per annum
shall be payable to each partner on the anount of the

capital, Cause (7) provides that general managenent and
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supervision of the partnership business shall be in the
hands of Shri V. D. Dhanwat ey

66

Clause (8) states that Marotirao Dhanwatey shall be the
manager incharge of the works and both he and Vasantrao
Dhanwat ey shall have power to make contracts and arrange

terns with constituents or custoners. Cause (10) enpowered
three partners, viz., V. D. Dhanwatey, M D. Dhanwatey and
Shanrao Dhanwatey to appoi nt such person or persons on such
salary as they deemfit for carrying on the work of the
partnership and del egate to them such powers as they think
proper. O ause (15) provided that the various adult menbers
of the, partnership shall devote theirwhole tinme and
attention to the partnership in the sphere of their
respective duties. Cause (16) is to the follow ng effect:
"The said Baburao alias Vasantrao Dattaji
Dhanwat ey ~shall be paid remuneration at the
rate of Rs. 1,250 (Rupees Twelve Hundred
Fifty) per nmonth, the said Marotirao Dattaji
Dhanwat ey shall be paid remuneration at the
rate of Rs. 1,000 (Rupees One thousand) per
nonth, the said Shanmrao Dattaji Dhanwatey
shal | be paidrenuneration at the rate of Rs.
700 (Rupees seven hundred) per month. the said
Shankarrao Dattaji Dhanwatey and Krishnarao
Dattaji Dhanwat ey shall each be pai d
remuneration at the rate of Rs. 500 (Rupees
five' hundred) each out of the gross earnings
of the partnership business. This amount of
renmuneration of Any or all can, however, be
revised at-any tinme if all the partners agree
to revise."
According to this <clause the renuneration paid to the
various partners shall be paid to themout of the  gross
earnings of the partnership  business. The remuneration
provided for Shri V. D. Dhanwatey was later raised to Rs.
1,500 per nonth. For the accounting period relating to the
assessment years 1954-55 and 1955-56 Shri V. D. Dhanwat ey
had been paid Rs. 18,000 in each year. The assessee  showed
the said amount in his return in Section D. It was contended
on behalf of the appellant that the anpunt was not taxable
because it was the incone earned by Shri V. D. Dhanwatey for
the service-, Tendered by him-to the partnership and the
anmount constituted his individual incone and not the incone
of the H ndu Undivided Famly. 1t was urged that the said
amount should be taxed in the hands of Shri V. D. Dhanwatey
in his status as individual and not in his status as Karta
of the Hndu Undivided family. The Incone Tax O ficer
rejected the contention of the, assesse. The appeal s of the
assessee were disallowed by the Appel | ate Assi st ant
Conmi ssi oner of Incone-tax. Nagpur. The assessee took the
matter in further appeal before the Income-tax Appellate

Tribunal in Bonmbay. It was contended by the assessee  that
Shri V. D. Dhanwatey was an

67

enpl oyee of the firmeven before the famly was taken as a
partner. It was said that on partition of the larger Hi ndu

undivided family in 1939 of which Shri V. D. Dhanwatey was
menber, Shri V. D. Dhanwatey representing the snmall Hi ndu
undivided famly of which he became the karta, becane a

partner in the said firmand received salary fromit. " Me
Tribunal, by its order dated Septenber 4, 1962 dism ssed the
appeal of the assessee. The Tri bunal accept ed t he

contention of the assessee that Shri V. D. Dhanwatey was
rendering services to the firmand was getting salary ever
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before his famly becanme a partner in the firm But the
Tri bunal held that Shri V. D. Dhanwatey who was a partner of
the firmcould not at the sane tine be an enployee of the
partnership firmand the renuneration received by him rnust
be held to be only an adjustnent of the share in profits of
the Hndu Undivided famly in the partnershinp. At the
instance of the assessee the Appellate Tribunal stated a
case to the H gh Court under s. 66 (1) of the Incone Tax.
Act, 1922 on the follow ng question of |aw
"Whet her on the facts and in the circunstances
of’ the case, the sum of Rs. 18,000 was
rightly included in the total income of the
assessee-famly for the assessnent years 1954-
55 and 1955-567?"
By its judgnment dated July 23, 1964 the H gh Court answered
the reference agai nst the assessee, holding that the entire
capital contribution was made by the H ndu Joint famly,
that the renmunerationpaid to Shri V. D. Dhanwatey was paid
under '‘a /'clause of the deed of partnership, that the
remuneration paid was only an increased share in the profits
of the firmpaid to Shri V. D. Dhanwatey as representing the
Hi ndu undi vi ded famly and so the said anmount of
remuneration was taxable inthe hands of the assessee. The
H gh Court took- the view that the case was governed by the
decision of this Court in The C.1.T., West Bengal v. Kalu
Babu Lal Chand(1).
On behal f of the assessee | earned Counsel stressed the argu-
ment that the remuneration to Shri- V. D. Dhanwatey was by
reason of his own exertions and it was not earned with the
help of the joint famly assets. It was ~contended that
there was no nexus between the joint famly funds and the
remuneration paid to Shri V. D. Dhanwatey for the services
rendered by himand there was no evidence that any training
had been given to Shri V. D. Dhanwatey at the expense of the
fam ly funds for equi pping himfor the services rendered by
himto the partnership. It was argued that the remuneration
earned by Shri V. D. Dhanwatey could not be said 'to have
been earned by detrinent to the joint
(1) [1960] 1 S.C R 3 20.
68

famly funds. It was therefore said that the H gh Court was
wong in applying the principle laid down by this Court” in
The C.1.T., Wst Bengal v. Kalu Babu Lal Chand(1l) in
deci di ng the present case.

The general doctrine of Hindu law is that property acquired
by a karta or a coparcener with the aid or —assistance of
joint famly assets is inpressed with the character of joint
famly property. To put it differently, it.-is an essentia
feature of self-acquired property that it shoul d. have / been
acquired wthout assistance or aid of the joint” famly

property. The test of self-acquisition by the ‘karta or
coparcener is. that it should be without detrinment 'to the
ancestral estate. It is therefore clear that before an
acquisition can be clainmed to be, a separate property,- it

nust be shown that it was nade without any aid or assistance
fromthe ancestral or joint famly property. The principle
is based on the original text of Yajnavalkya who while
dealing with property not liable to partition, states
"Whatever else is acquired by the coparcener
hinself, wthout detriment to the father’s
estate, as, a present froma friend or a gift
at nuptials, does not appertain to co-heirs.
Nor shall he, who receives hereditary property
which had been taken away, give it wup to
coparceners; nor what has been gained by
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sci ence." (Yajnaval kya 2, verses 119-120).
Conmenting on this text of Yajnaval kya the author of M tak-
shara states

"The author explains what may not be divided

what ever else is acquired by the coparcener

hinself, wth.out detriment to the father’s

estate, as a present froma friend. or a gift

at nuptials, does not appertain to the co-

heirs. Nor shall be, who recovers

ereditary
property, which had been taken away, give it
up to the coparceners; nor what ha,, been
gai ned by science."
The, author sets out in verse 2 the text of
Yajnaval kya in his own words and states in
verse 6 :
(1) [1960] 1 S.C.R 320.
69
"Her et he phrase anything acquired by hinself,
wi thout detrinent to the father’s estate must
be everywhere understood; and it is thus
connected - wi th-each nmenber of the sentence;
what is obtained from a friend, Wi t hout
detriment to the paternal estate; what is
received” in nmarriage, wthout waste of the
patrinony; what is redeened, of the hereditary
estate wi t hout expenditure of ancestra
property; what is gained by science, wthout
use of the father’s goods. Consequently, what
is obtained fromafriend, as the return of an
obligation conferred at the charge of the
patrinony; what 1is received at a nmarriage
concluded in the formterned Asura or the
like; what 1is recovered, of the hereditary
estate, by the expenditure of the father’s
goods; what is earned by science acquired at
the expense of ancestral wealth; all that nust
be shared with the whole of the brethern and
with the father."

The expression 'without determined to the father’'s ~estate’

in the text of Yajnavalkya is : "Dealing wth the same
matter, Devanna Bhttta states in Snriti Chandrika
"27. The principle contained in Yajnaval kya's text i.e.:

"What ever else is acquired by the coparcener hinself w thout
detriment to the father's estate’ is explained by Mnu in
his passage, ’'VWat has been acquired by lTabour ~ w thout
prejudice to the father’s estate.’

28.1n both the above passages, the word father [ signifies
an undivided co-heir generally-'By |abour’ nmeans by  acts
requiring | abour, such as agriculture, etc.. W t hout
prejudi ce,’” means wi thout detrinent.

29. Wasa, too; 'Watever it man gains by his own [labour

wi thout the assistance of the father’'s estate share not be
given by himto the co-heirs.’

30." Wt hout the assistance, neans wi t hout deriving
assistance for the purpose of gaining. The word father s
used to denote ,In undivided co-heir generally". (Setlur’s
translation, Ch. VII, Paragraphs 27 to 30)"

This principle is inplicit in the decision of this Court in
the C 1.T., West Bengal v. Kabu Babu Lal Chand(1l) in which
one Rohatgi, manager of a Hindu undivided famly, who took
over a business as a going concern, pronpted a conpany which
was

(1)[1960] 1 S.C.R 320.

70

h
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to Lake over the business. The Articles of Association of
the conpany provided that Rohati would be the first managi ng
director at a renuneration specified in the Articles. The
shares which stood in the name of Rohatgi and his brother
were acquired with funds belonging to the joint famly and
the famly was in enjoynent of the dividends paid on those
shares, and the conpany was floated with funds provided by
the famly, and was at all material tines financed by the
joint famly. in proceedings for assessnent of the Hindu
undivided fanmily, it was claimed that t he managi ng
director’s remrmuneration were personal earnings of Rohatgi
and could not be added to the income of the H ndu undivided
famly. The contention was rejected by this Court and it
was held that the nmanaging director’ renuneration received
by Rohatgi was, as between himand the H ndu undivided
famly the inconme of the fanmily and should be assessed in it
hands. In reaching that conclusion, the court first

observed that a H nduundivided fam |y cannot enter into

a contract of partnership with another person or persons.
The karta of the H ndu undivided fam |y, however, nay, and
in fact, _does, enter into partnership with outsiders on
behal f and for the benefit of ‘his joint famly, but which he
so, the other menbers of the famly do not, vis-a-vis the
outsiders becone partners in the firm So far as the
outsiders , beconme partners in the firm so far as the
partners are concerned, it is the nanager who is recognised
as a partner. Wether in entering into a partnership wth

out si ders, the nanager acted .. his individual capacity and
for his own benefit, or he did so as representing his joint
famly and for its benefit, is aquestion of fact. |If, for
the purpose of contribution of his share of the capital in
the firm the karta brought in nonies, out of the till of

the Hi ndu undivided famly, then he nmust ~be regarded as
having entered into for the benefit of the H ndu undivided
famly, and the other menbers of his famly he would be al
profits received by himas his share out of profits, and
such profits would be assessable as hands of the Hindu
undi vided famly. The court ‘to consider whether that
principle was applicable to the incone derived by a manager
as a partner of a mmnagi ng agent to renuneration received by
the nanager as the nanaging director of the conpany, and
held that if the manager was appoi nted a nanaging ,director
as representing the Hi ndu undivided famly, the _inconeg,
received would be taxable as the income of the Hindu
undivided family. |In the course of his judgnent, S. R Das,
C. J. speaking for the Court observed as follows at pages
331-332 of the Report

"The karta was one of the pronoters of. the

Conpany which he floated with a viewto /take

over the India Electric Wrks as ~a /going

concern. In anticipation of the incorporation
of that Conpany the karta of the
71

famly took over the concern, carried it - on
and supplied the finance at all stages out - of
the joint famly funds and the finding is that
he never contributed anything out of his
separate property, if he had any. The
Articles of Association of t he Conpany
provided for the appointment as managi ng
director of the very person who, as the Kkarta
of the fam |y, had pronoted the Conpany. The
,acquisition of the business, the floatation
of the Conpany and appoi ntment of the nanagi ng
director appear to us to be inseparably |inked
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t oget her. The joint famly assets were used
for acquiring the concern and for financing it
and in lieu of all that detrinment to the joint
famly properties the joint family got not
only the shares standing in the names of two
menbers of the famly but also, as part and
parcel of the sanme schene, the nmanagi ng
di rectorship of t he conpany when
incorporated..................... The recitals
in the agreenment also clearly point to the
fact of B. K Rohatgi having been appointed
mananagi ng . director because of his being a
pronmoter of the conpany and having actually
taken over the concern of India Electric Wrks
from MIlkhi Rain and others. The finding in
this case is-that the pronotion of the Conpany
and the taking over of the concern and the
financing of it were all done with the help of
the joint famly funds and the said B. K
Rohatgi did not contribute anything out of his
personal funds if any. In the circunstances,
we are clearly of opinion that the managing
director’s remuneration received by B. K
Rohatgi was, as between him and the Hi ndu
undi vided famly, the incone of the latter and
shoul d be assessed in its hands."
The sane principle was reiterated by this Court in a subse-
guent case--Mathura 'Prasad v. C|.T., UP.(1) In that case.
a Hndu undivided fam |y owned considerable ' property and
carried on nmany businesses. There was a partition anion,
the six branches in the famly and a sixth share of the
property was allotted to the smaller H ndu undivided famly
of which Mwas the manner. After partition the managers of
the, six branches entered into an-agreement of partnership
to carry on the businesses. Under the agreenment, M who was
to manage the affairs of one of the offices, was entitled to
a nmonthly allowance of Rs. 1,500, such allowance not
exceeding the profit,,, disclosed at that office. It was
conceded before the Tribunal that M had entered into
partnership as representing, his smaller Hindu undivided
famly for the benefit of the fan-Lily. It was further
found that M becane a partner with the help of joint famly
funds and
1) 60 |.T.R 428.
72
that the allowance received by himwas directly related to
the investnent of the famly funds in the  partnership

busi ness. Accordingly, his allowance was t axed. as
the--income of the smaller H ndu undivided famly in its
hands. The appel | ant thereupon applied for a reference of

the question whether the all owance was the income- of the
H ndu wundivided famly or of Min his personal capacity.
Both the Tribunal and the H gh Court were of the view that
the question sought, to be raised was concluded by the
judgrment of this Court in CI.T. v. Kalu( Babu Lal Chand(1)
and therefore it need not be referred for the opinion of the
Hi gh Court. The assessee preferred an appeal to this Court
from the order of the High Court rejecting his application
for reference. It Was held by this Court that on the
fi ndi ngs recorded by the Tribunal, the question was
concluded by the judgnent of this Court in C1.T. v. Kalu
Babu Lal Chand(1l) and any further elaboration was academc
and that the High Court was therefore right in refusing to
direct a case to be stated under s. 66(2) of the India
I ncome-tax Act, 1922. Reference was made on behalf of the
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appellant to the decision of this Court in Ms. Piyare La
Adi shwer Lal v. The C.I.T.Delhi(1). But that case was
di stinguished and it was pointed out that there was no
anal ogy between a case in which the property of the Hindu
undi vided fam |y was sought to be encunbered for obtaining a
benefit which was essentially personal to the manager, and a
case in which with the aid of the famly funds the nmanager
of the famly was able to enter into a partnership and to
earn allowance, which he would not other w se have been
entitled to receive. In the course of his judgment at page
433 of the Report, Shah, J. speaking for the Court observ-
ed as foll ows:
"In the present cases the Tribunal has found
that Mathura Prasad had becone, a partner in
the firmof. Badri Prasad Jagan Prasad wth
the aid of the funds of the H ndu undivided
fam ly, and as a partner of the firm he was
entrusted w th the managenent of the Agarwa
fromWwdrk,, and he, earned the all owance which
was clained to be salary. The, right to draw
the all owance was, in the view of t he
Tri bunal , ~ made possible by the use of famly
funds. The famly funds enabled himto becone
a partner and to claimthe allowance for the
services  rendered. There was in the view of
the Trisbunal an inseparable connection between
the ' joint famly funds and- the allowance

received. The right to draw the allowance
therefore arose directly fromthe joint famly
funds.

It may be recalled that in the second
paragraph of <clause 8 of the partnership
agreenment, though a nonthly
(1) [1960] 1 S.C. R 320.
(2) [1960] 3 S.C
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Al l owance of Rs. 1,500 was naned as the anount
whi ch Mathura Prasad was entitled to w thdraw,
the amount was liable to be reduced, if the
profits ear ned did not justify the
wi t hdrawal s, and Mathura Prasad was bound to
refund the excess of the w thdrawal s over ~ his
appropriate share in the profits. Theref or g,
by the agreenent it was intended that subject
to a maxi mumof Rs. 1,500 per nmonth, WMathura
Prasad will be entitled to make wi thdrawals
commensurate with the profits of the firm In
the light of the principle laid down by this
Court in Kalu Babu Lal Chand s  case(1960)
[SSCR 320], it nmust be held that ~on the
finding recorded by the  Tribunal. t he
guestion, which it was -clainmed should be
referred to the High Court, was concluded by
the judgnent of this Court."
Now what ire the facts found in the present case" It is not
in dlspute that 'he capital contribution of Shri V. D
Dhanwatey in the partnership belonged to the H ndu undivi ded
famly which he represented. In other words, the entire
capital contribution to the partnership was nmade, by the
H ndu wundivided famly of which. Shri V. D. Dhanwatey was
the karta. It has been found that Shri V. D. Dhanwatey was
in the partnership as represent in the H ndu undivided
fam |y and has becane a partner on account of the investnent
of the joint famly assets in the capital of the
part ner shi p. It is also not disputed that shri V. D
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Dhanwatey got renuneration at the rate of Rs. 1,500 per
nonth by virtue of clause (16) of the deed of partnership

In other words, the paynent was made to Shri ' V. D.

Dhanwat ey because of tile investment of the capital by the
joint famly in the partnership business and had; it not
been for such investnent Shri V. D. Dhanwatey woul d not have
got the remuneration. It was stated by Counsel on behal f of
the assessee that the Appellate Tribunal had found that even
before the partnership was formed Shri V. D. Dhanwatey was
recei ving salary from Decenber 1930 to August 1939 front the
busi ness Which. was carried on by the larger joint famly.
In our opinion, this finding is not relevant for the deter-
m nation of the question of lawin the present case. Even
assum ng that Shri V. D. Dhanwatey was rendering services to
the business before the partnership was formed it does not
necessarily follow that the renmuneration paid to Shri V. D
Dhanwat ey after the formation of the partnership should be
deenmed ~to be individual inconein his hands and did not
belong to the Hindu joint famly of which he is the Kkarta.
The salary given. to Shri V. D. Dhanwatey from Decenber,
1930 to August, 1939 has no connection with the remuneration
earned by himafter the contract of partnership and has a
different character ~and arises out of a different |ega

relationship. 'On the other hand, the remuneration
L10Sup. Cl/ 68-6
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in the present case was given to Shri V. D Dhanwatey by
virtue of the contract of partnership. It should also be

noticed that under cl. (16).of the partnership deed the
amount of remuneration of Shri V. D. Dhanwatey or of any
other partner could be revised at any tine if all the
partners agreed to do so. It has been found. by the
Appel l ate Tribunal that the remuneration received by Shri V.
D.. Dhanwatey was only an increased share of the profits of
the firm paid to himas representing the Hindu undivided
famly and therefore the whole of the paynment nmade to Shri
V. D. Dhanwatey, viz the share in the profits of the firm
and his individual remuneration, was taxable as incone of
the H ndu undivided famly. It is manifest that Shri V. D
Dhanwat ey was nade a partner due to the contributions made
by the 'joint famly funds to the entire share capital  of

the firm In other words, it was the utilisation of the
joint famly funds which enabled Shri V.D. DHANBWATY to
become a partner in the partnership business.” In _our

opi nioun, the remuneration paid to Shri V. D. Dhanwatey was
directely related to investnents fromthe assets of the
H ndu joint famly in the partnership business. In other
words, there was a real. and sufficient connection between
the investnent the Hndu joint famly funds into the
partnershi p business and the renuneration paid to Shri V. D
Dhanwat ey wunder «cl. (16) of the deed of partnershinp. It
follows therefore that the renuneration of Shri V. D
Dhanwatey was not carried without detrinent to the H ndu
joint famly funds and the case falls directly wthin the
principle laid. down by this Court in The C 1.T., West
Bengal v. Karta Babu Chand(1l) and in Mthura Prasad v.
CIl.T., U p. (2

it was finally contended on behalf of the appellant that the
Appel late Tribunal had found that Shri V. D. Dhanwatey had
carried the remuneration wi thout any detrinment to the famly
funds and the finding of the Appellate Tribunal on this
point was a findin- on a question of pure fact and the Hi ndu
Court could not, in a reference under s. 66 (1) of the
I ncome-tax Act, 1922, question: the correctness or the
validity of that finding. W are unable to accept the
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argunent put forward on behalf of the appellant, It is true
that the jurisdiction conferred on the Hi gh Court by s. 66
(1) of the Income-tax Act is limted to entertaining
references on questions of |aw In the present case,
however, the conclusion reached by the Tribunal is not a
concl usion on a question of pure fact but it is a conclusion
on a nixed question of law and fact. In other words,
thouogh the conclusion of the Tribunal is no doubt based
upon primary evidentiary facts, its ultimate fromis deter-
m ned by the application of the relevant |egal principle of
H ndu Law which has been discussed in the course of this

j udgrent . In dealing with findings s on question of m xed
| aw and fact the High

(1) [1960] 1 S.C. R 320. (2) 60 I.T.R 428.
75

Court nust no doubt accept the findings of the Tribunal on
the primary questions of fact; but it is open to the High
Court to examine whether the, Tribunal had applied the
rel evant /|legal principles correctly or not in reaching its
final conclusion; and in that sense, the scope of enquiry
and. the extent of the jurisdiction of the High Court in
dealing with such points'is the same as in dealing with pure
points of law. For exanple, in G Venkataswanm Naidu & Co.
v. C1.T.(1) it was pointed out by this Court - that where
the question is whether a transaction is in the nature of
trade, even if the conclusion of the Tribunal about the
characterof the transaction is treated as a conclusion on a
guestion of fact, in arriving it its final ‘conclusion on
fact,, proved, the Tribunal has necessarily to address
itself to the requirenments associated with the concept of
trade or business. The final conclusion of the  Tribuna
can, therefore, be challenged on the ground that the

rel evantlegal principles have been msapplied by the
Tribunal inreachingits decision on thepoint and such a
chal | enge i s open.

under s.66(1) because it is a challenge on a ground of

[ aw'

For the reason,, expressed we hold that the High  Court
rightly answerd the question of |aw against the assessee and
these appeals nust be dismissed with costs-one set, of
hearing fees.

Hegde, J. | regret that it has not been possible for nme” to
agree with the majority decision

The question for decision in these appeals is "whether ~ on
the facts and circunstances of the case, the sum of Rs.
18,000 was rightly included in the total incone  of the
assessee famly for the assessment years 1954-55-and 1955-
56. "

The facts as found by the tribunal are these : The assessee
is a Hndu undivided famly of which Shri V. D. Dhanwatey
(who will be hereinafter referred to as Dhanwatey) - is the
kart a. He is one of the partners-in a firm engaged in
lithography and printing business. The partnership  came
into existence in August 1939, But that very business was
being carried on by Dhanwatey’'s fam |y before its partition
in 1939. After partition in the bigger famly, severa
nmenbers of the quondamfamily formed a partnership and that
partnership took over the business in question. Dhanwat ey
was attending to that business ever since 1930 and, he was
bei ng renmunerated for the sane. Dhanwatey joined. the firm
as one of its partners but his share of the capital was
subscri bed by his joint famly. Under the deed of
partnership he was desi gnated as the general manager and his
remuneration was fixed at Rs.1,500 per nonth. The High
Court found that he was getting the same remuneration even
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before the partnership came into exitence.
(1)35 1. T.R 594,
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The rel evant findings of the tribunal are found in paragraph
5 of its order. It reads as follows :-

"Even after the partition and the formation of
the firmShri V. D. Dhanwatey was getting a
sal ary for managi ng the said business. These
facts are not disputed by the departnent. We
think, therefore, that the assessee has proved
that Shri V. D. Dhanwatey has been rendering
services to the firmand that as the was
getting the salary even before he becane a
partner (subsequently representing his H UF.)
it cannot be said that the salary now paid to
Shri V. D.  Dhanwatey is because of any
detriment to the joint famly."
Even after coming to that conclusion, the tribunal repelled
the contention of the assessee that the salary received by
Dhanwat ey. was his individual incone on the sole ground, to
gquote it,, own words :
"Dhanwatey is a partner in the said firm
represent inhis HUF. Inlaw he alone is a
partner of the firmand not the H UF. Shri V.
D. Dhanwat ey cannot,  therefore, be an
enpl oyee of the partnership and the alleged
salary received by Shri” V. D. Dhanwatey nust
be held to be only an adjustnent of the share
of the HU F. in the partnership. ~As in this
case no salary can be said to have been paid
to Shri V.. D. Dhanwatey, but what is paid can.
be said to be only an increased share in the
profits of the firm paid to him as
representing his H U-F., and the share in the
partnership being undoubtedly the incone of
the HUF., it is clear that the whole of the
paynment made to Shri V. D. Dhanwatey, viz.,
the share in the profits of the firmand the
alleged salary, all thisis incone of the
H UF. and in our opinion was rightly taxed as
such in the hands of Shri V. D. Dhanwatey _as
the karta of the HUF."
In support of the conclusion that no partner of a firm can
get renuneration for taking part in partnership business,
the tribunal purported to rely on the decision of the Bonbay
H gh Court in S. Magnus v. Commi ssioner of  Incone tax,
Bonbay GCity(1).
From the above findings of fact reached by ‘the tribuna
whi ch were binding on the High Court and are binding on'this
Court, it is established (1) that Dhanwatey was attending to
the business in question even before the partnership cane
into exi stence and that he was getting renuneration for the
work done by him (2) after the, partnership cane into
exi stence, he, one out of the
(1) 33 1.T.R 538.
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several partners, was designhated as the general nmanager and
for that work he was given a nonthly renuneration of Rs.
1,500, and (3) the said renuneration was received by him
wi thout any detrinent to his famly. W have now to see
whet her on the basis of these findings the renuneration
recei ved by Dhanwat ey can be considered as an accretion. to
his famly income. 1In ny opinion the H gh Court went wong
in thinking that the finding of the tribunal that the
remuneration recei ved by Dhanwatey was wi thout detrinent to
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his famly is not a finding of fact but a legal inference
drawmn by the tribunal fromthe facts proved. The tribuna
reached that finding on the basis of the facts placed before
it and it has given cogent reasons in support of that
fi ndi ng. The conclusion reached by the tribunal is a
finding of fact. | respectfully disagree with the majority
that a finding of this character can be considered as a
m xed question of law and fact as no legal principle was
required to be applied in arriving at that concl usion

The appellate tribunal as well as the Bonbay Hi gh Court were
wong in thinking that a partner of a firm can wunder no
circunstance be given renuneration for taking part in the
conduct of the partnership business. In reaching that
conclusion the tribunal as well as the; High Court ignored
s. 13(a) of the Partnership Act, which says that subject to
the contract between the partners, a partner is not entitled
to receive renmuneration for taking part in the conduct of
the business. From that provision it follows that by
agreenment / one of the partners in a partnership firmcan be
remunerated for attending to partnership work.

The tribunal —as well as the H-gh Court erred in thinking
that the Bonbay H gh Court in-the case of S. Magnus had | aid
down that a partner of a partnership firmcannot be given
any -remuneration for taking part in partnership business.
Al'l that decision has l'aid down is that a partner cannot be
an enpl oyee of the partnership. That is not the sane thing
as saying that a partner cannot be renunerated for taking
part in. the conduct of the partnership business. On the
facts found by it there was nobasis for the conclusion
reached by the tribunal that the renuneration received by
Dhanwat ey was only "an increased share in the profits of the

firm paid to himas representing his HUF'. It may  further
be noted that the renuneration recei ved by Dhanwatey had no
relationship wth the share capital subscribed by him It

is in no manner linked with the share capital subscribed by
hi m

On the naterial on record it is not possible to hold nor did
the tribunal hold that Dhanwatey was appointed as the

general nmanager nerely because he was a partner., The
partnershi p deed does not say so either expressly or~ even--
by inplication. |In law he alone is the partner. Therefore
it would not be correct to say

78

that every right Dhanwatey acquired under the partnership
deed was acquired on behalf of the famly.- Under cl. (16)
of the partnership Dhanwatey. as the general manager of the
firm was given a remuneration of Rs. 1,500 per _nonth. It
cannot be said that Dhanwatey’s joint famly was. the
general, manager of the famly, nor could it be  said that

for any act or omi ssion of his as the general nmanager of the
firmhis famly could be held responsible.

Dhanwat ey evidently had great deal of experience in the
busi ness in guesti on. To repeat, even bef ore t he
partnership cane into existence, he was attending to  that
very business and he was drawing a salary of Rs. 1,500 per
nonth. For the capital supplied by his joint famly, it was

getting dividends. It may be, the fact thaT he was a
partner of the firmwas a circunstance that had induced the
other partners to appoint himas the general nanager. But

the Could no have been the determ native circunstance.
There were other partners who had subscribed nore capita
than the done, It nust be renenbered that investnent in a
business is but one of its facets. The know how and
intelligent direction is no less inportant. Busi ness
concerns do not earn profits merely because capital is
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invested in them Mich depends upon ,the person who are in
charge of the business. Captains of industries and business
nmanager s shoul d possess busi ness know edge, tact,
capability, drive and nunerous other qualities. The, ex-
peri ence of Dhanwatey in that particul ar business must have
greatly weighed with the partners in appointing himas the
general manner and entrusting to himthe supervision of the
busi ness. Therefore it can be reasonably concluded that
remuneration paid to himwas a quid pro quo for the -specia
services rendered by him

So far as the partnership is concerned, it was Dhanwatey and
not his joint famly that was the partner. The partnership
had nothing to do with his joint famly. But the capita
i nvested by Dhanwatey being that of his joint famly,
Dhanwatey had to hold that <capital and the accretions
thereto as joint fanmly property. But he need not make over
to his famly his personal earnings. Before an acquisition
made by a coparcener of a Hi ndu fam |y can be considered a,
famly acquisition, as observed in the mmjority judgnent,
there nust- be real and sufficient connection between the
fam |y investnent and the acquisition. On the facts of this
case it cannot be said that the nmanagenent of Dhanwatey
involved any risk to his famly as such. Not- can it be
sai d-except in a very renpote sense-that he took the aid of
the famly funds in making the acquisition
As laid down by the Hindu | aw Texts, whatever is acquired by
a coparcener hinself wthout detriment to the father’'s
estate, does
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not appertain to the co-heirs.~ The tribunal, the final fact
finding aut hority, has found that the paynent of
remuneration to Dhanwatey did not entail any detrinent to
the family assets. Nor could it be said that he nade that
acquisition wth the aid of the, famly assets. The aid
contenmplated by |aw nmust be a real and substantial one and
not any renote connection between the incone earned and the
famly funds. That position is nade clear by the /decision
of this Court in Piyare Lal v. Conm ssioner of |ncone tax
(1) and the decision of this very Bench in Pal angappa
Chettiar v. Commi ssi oner of Income Tax, Madras(2)-.

I n Sardar Bahadur Indra Singh v. Comm ssioner of Income-tax
Bihar and Oissa(3), the inconme realized by the karta of
Hi ndu wundivided famly as the governing director of  a
private conpany of whi ch he was a part ner as
representing his famly, was held to be his personal incone.
A simlar view was taken in Comm ssioner of Income tax,
Bi har and Oissa V. Darsanram and others(1). In
Conmi ssi oner of Incone-tax, Madras v. S. V. N . Sankaralinga
lyer(5) a division bench of the, Mdras Hgh Court

consi sting of Satyanarayana Rao and Vi swanatha Sastri, JJ.
hel d that the remuneration deceived by Sankaralinga |lyer as
the nanaging director of a bank was his individual | income

though be had acquired the shares in the bank which
gqualified himto be a director fromout of the funds of his,
famly of which he was, the karta. It held that the
remuneration received by himas the nmmnaging director’s
remuneration and director’'s sitting fee was earned by himin
consi deration of the services which he rendered. to the
bank, and as, there was no detriment to the famly property
in earning that renmuneration, his income as the nanaging
director of the bank was his personal incone and not the
income of the Hi ndu undivided famly of which Iie was the,
kart a.

Then came the decision of this Court in Conm ssioner of In-
cone-tax, West Bengal v. Kalu Babu Lal Chand(6). On the
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fact.,,, of that case, this Court held that the remuneration
earned by Rohatgi as the nanaging director of a firmwas the
incone of his HUF. The facts of that case were somewhat
peculiar. They are setcut at p. 331 of the report. It
woul d be best to quote the, passage in question which reads: -

"Here was the Hindu undivided famly of which

B. K. Rohatgi was the karta. It becane

interested in

the concern then carried on by MIkhi Ram and

ot hers under the nane of India Electric Wrks.

The karta was one of the pronoters of the

Conpany which he floated with a viewto take

over the India Electric Wrks

(1) [1960] 3 S.C.R 669.

(3) 11 I.T.R 16.

(5) 18 I. TR 194.

(2) [1968] 2 S.C R 5 5.

(4) 13 1.T. R 419.

(6) [1960] 1 S.C. R 320.
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as a going concern. I'n anticipation of the
i ncorporation of that Company the karta of the
famly ~took over the concern, carried it on
and supplied. the finance at all stages out of
the joint famly funds and the finding is that
he never contributed anything out of his
separate property, if ~-he had any. The
Articles of Association of the Conpany
provided for the appointnent = as managi ng
director of the very person who, as the karta
of the famly, had prompted the Conpany
(Enphasis supplied). Theacquisition. of the
busi ness, the floatation of the Conpany and
appoi ntnent of the, managing director appear

to us to be inseparably 1inked together. The
joint famly assets were used for acquiring
the concern and for financing it and/in lieu
of all. that detrinent tothe joint famly

properties the joint famly got not only the
shares standing in the nanes of two nmenbers of
the famly but also, as, part and -parcel of
the same schene, the nanagi ng directorship of
the conmpany when incorporated. It is also
significant that right up to the accounting
year relevant to the assessnment year 1943-44
the incone was treated as the inconme of the
H ndu undivided famly. It is truethat there
is no question of res judicata but the  fact
that the, remuneration was credited to the
famly is certainly a fact to be taken into
consi deration."
It may be noted that it is on the basis of those facts that
this Court came to the conclusion that the renuneration
recei ved by Rohatgi was the income of his HUF.
While dealing wth the decisions in Sardar Bahadur India
Singh(1) and Darsanramis ( 2 ) cases referred to earlier
this Court observed in Kalu Babu' s(3) case
"The case of Sardar Bahadur |Indra Singh v. Conmi ssioner of
Income tax, Bihar and Orissa is clearly distinguishable in
t hat it was expressly provided in the Articles of
Associ ati on of the Conmpany in that case t hat t he
remuneration of the managi ng director would be his persona
incone. In Conmissioner of Incone-tax, Bihar and Orissa v.
Darsanranr, the finding of fact was that the joint famly
property had not been spent in earning the managi ng
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director’s remuneration which was, therefore, held to be
the personal earnings of the karta who had been appointed as
the managi ng director."

(1) 12 1. T. R 16

(2) 13 1. T. R 419.

(3) [1960] 1.S.C. R 320.,
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From t hese observations it follows, that this Court did not
di ssent, fromthe view taken in Darsanram s(1) case. The
facts found by the tribunal in the present case are

identical to those found in Darsanranis(1l) case.

Dealing with Sankarlinga Iyer (2) case, this Court observed

in the aforenentioned Kalu Babu’' s(3) case
"The case of Commissioner of |ncone tax,
Madras v.S. N. N Sankaralinga |Iyer does not
hel p the respondent because of the facts found
in that case. In.that case it was found that
the renmuneration of the nanaging director was
earned by himin consideration of the service,
whi.ch he rendered to the bank and no part of
the fanmily funds had been spent or utilised
for acquiring that remuneration except that

t he necessary shar es to acquire t he
qualification of a managing director were
purchased out of the joint famly funds. It

was said that there was no detrinent to, the
famly property in any nmanner or to any

ext ent, as admittedly the shares ear ned
di vi dends whi ch were included in the incone of
the famly."

| f this Court had observed not hi ng further about
Sankaralinga lyer’s(2) case, the rule laid down in that case
could have been relied on 'by the assessee in this case as
the facts found in the two, cases are inpari materia. But
unfortunately in Kalu Babu’s(3) case this Court went further
and observed

"Wth great respect (to the |earned judges, it
appears to us that they overlooked the
principles [ aid down by the Judicial

Committee in Gokul Chand - v. Hukum Chand Nath
Mal (48 |1.A 162) where it was pointed out
that there would be no wvalid distinction
between the direct use of the joint famly
fund and’ the use which qualified the nenber
to make the gains on his own efforts. The
menber of the joint famly entered into the
Indian Civil Service no doubt by reason of his
intelligence and ot her attainnents. He
certainly entered into a personal. agreenent
with the Secretary of State in Council and he
received his salary for rendering his persona
servi ce. But all that was rmade possible by
the use of the joint famly funds ‘which
enabl ed him to acquire the necessary
qualifications and that fact nade his earnings
part of the joint famly properties. That
apart, those decisions do not clearly govern
the case now before us."
(1) 13. 1. T. R 419.
(2) 181 T. R 1940
(3)[1960] 1 S.C. R 320..
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The above observations, which are purely obiter dicta have
led to a great deal of m sunderstanding about the true | ega
posi tion. It is well known that the decision in Goku
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Chand’ s(1) case gave rise to great deal of public
di ssatisfaction and the legislature was constrained to step
in and enact the H ndu Gains of Learning Act 1930. (Act 30
of 1930) which nullified the effect of that decision. The
observation in Gokul Chand s(1) case that there is no valid
di stinction between the direct use of the joint famly fund
and the use which qualified the menber to nmake the gains on
his own efforts, if | may say so with respect, is an unduly
wide statenment of the law. It does not flow from the
relevant text referred to earlier. Further the sai d
observation is wholly out of tune with our present day
soci oeconom ¢ conditions. Hence that decision should not be
allowed to influence our judgnent. 1In Piyare Lal’s(1l) case
this Court ignored the rule laid down by the Judicia
Conmittee in Gokul Chand' s(1l) case and this very Bench did
not allowitself to be influenced by that rule in Pal ani ppa
Chettiar’s(3) case:
Deal i ng wiith Sankaral inga Iyer’s(4) case this Bench observed
thus in Pal aniyappa Chettiar’s(3) case
"W~ consider it also necessary to state that
the decision of Madras High Court in C1.T.,
Madras v.~S. N N Sankaralinga Ilyer(4) was
not. inpliedly overruled by this Court in
C.1.T., West Bengal v. Kalu Babu Lal Chand(5).
It was nerely pointed out that the nmmteria
facts /of that case were different from those
of Kalu Babu Lal Chand’ s(5) case. It was, for
i nstance, found in C1.T., Madras v. S. N. N
Sankarlinga lyer(1l) that the remuneration of
the managi ng di rector was earned by rendering
services to the bank and no part of the famly
funds were utilised except that the necessary
shares to acquire the qualification of a
managi ng director were purchased out of ' joint

famly funds. It was held that there was no
detriment to the fam ly property in any manner
or to any extent.  In viewof this finding it

follows that the renuneration of the  mmnagi ng
director could not be treated as an accretion
to the inconme of the joint fam ly and taxed in
its hands. The process of reasoning of the
Madras High Court in C.1.T., Madras v. S.- N
N. Sankaralinga Iyer(3) nay not be wholly
sound but, in our opinion, the actual decision
in that case is correct and is supported by
the principle that there is no detriment to
the famly property and no part of the famly
funds had been spent or utilised for acquiring
the renuneration of the nanaging director."
(1) 48 1, A 162.(2) [1960] 3 S.C R
669.(3) [1968] 2 S. C R 5 5.

(4)18 1. T. R 194.

(5) [1960] 1 S. C R 320.
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From these observations, it follows that this Court has

accept ed the correctness of the rule laid down in
Sankaralinga lyer's case. | amunable to discover any rea

basis to distinguish the facts of the present case from
those found in Sankaralinga lyer’'s case. Hence, in ny

judgrment the ratio of that decision fully applies to the
facts of this case.

This takes nme to the decision of this Court in Mthura
Prasad v. Conmi ssi oner of Income tax, U.P.(1). The facts
found in that case are nore or less simlar to those found
in the Kalu Babu's case. Those facts as conceded before the
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tribunal are Mathura Prasad, the manager of his HUF had
entered into a partnership as representing his famly of
whi ch he was the Kirta and for the benefit of the famly.
There was also no dispute that In the firmof Badri Prasad
Jagan Prasad the assets of the assessee fanmly wer e
i nvest ed. The tribunal found that Mathura Prasad the
manger becane a partner in the firmwith the help of joint
famly funds and as partner he was entrusted wth the
managenment of the Agarwal lron Wrks. On the basis of those
facts it was held that the allowance received by Mathura
Prasad was therefore directly related to the investnent of
the famly funds ill the partnership business. In the course
of the judgnent, it was observed:
"it was suggested that Mathura Prasad earned
the allowance sought to be brought to tax
because  of the special aptitude he possessed
for ~managing the Agarwal Iron Wrks and the
al ' owance cl ained by himwas not earned be,

the use of the joint famly funds. But no
such contention was raised before the High
Court. W have been taken through the

petition tiled in the Hi gh Court under section
66(2) of the Act, and there is no avernent to
the effect that Mathura Prasad had any specia
aptitude for managenent of the Agarwal from
Works, / and what was agreed to be paid to him
was | as remuneration for performng services
because of such aptitude."

From these observations it is clear that in that case this

Court was not considering a case wherein the facts found

were simlar to those before us in this case. [ do not

think that the rule laid down by this Court either in Kalu

Babu's (2) case or in Mathura Prasad’ s(2) case is applicable

to the facts of the present case.

It is unnecessary to go into the decisions rendered by the

H gh Courts after the decision of this Court in Kalu Babu's

2) ~case. Most of them we were told, are pending /in this

Court in appeal. Further, they were decided on their own

facts. Some of them

(1) 60 I.T.R 428.

(2) 1960 1 S.C.R 320.

(3) 60 1.T.R 428.
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appear to have been greatly influenced by the observations
in Kokul chand' s(1) case quoted wth approval in Kal u

Babu’ s(2) case.

The contention that if a coparcener of a Hindu joint famly
t akes any aid from his famly funds in maki ng an
acquisition, however, slender that aid mght be, the
acquisition in question should be considered as a famly
acquisition, stands repelled by the decision of this Court
in Piyare Lal Adishwary Lal’s (3) case. Therein, one | Shee
Chandra who was the karta of his HUF consisting of hinself
and his younger brother, furnished as security his famly
properties for being appointed the treasurer of a bank. He
woul d not have been appointed treasurer of the bank but for
the security given. |In that case also, it was contended on
behal f of C I.T. that the salary earned by Sheel Chandra was
a famly incone and is liable to be taxed as such. That
contention was negatived by this Court. Fromthat decision
it follows that it is not any and every kind of aid received
fromfamly funds which taints an incone as famly incone.
Before an incone earned by the exertions of a co-parcener
can be considered as a famly income, a direct and
substantial nexus between the income in dispute and the
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famly funds should be established. The ratio of the
decision of this Bench in Pal ani appa Chettiar’'s case also
| eads to the sane conclusion. Pal aniappa Chettiar woul d not
have becorme the director of the firm Trichy-Sri Ranga Trans-
port Conpany Ltd. but for the shares acquired by him from
out of the funds of his joint famly. But yet this Bench
held that the remuneration received by himas the nanaging
director of the conmpany was his individual income. | see no
real distinction between the relevant facts found in
Pal ani appa Chettiar’s case and those found in the present
case. In rmy opinion, both these cases stand on the sane
footi ng.

Law is a social nechanismto be used for the advancenent of
the society. It should not be allowed to be a dead weight
on the society. Wi l'e interpreting ancient texts, the
courts nust give thema liberal construction to further the
interests of the society, Qur great comentators in the past
bri dged the gulf between law ,is enunciated in the Hi ndu | aw
texts 'and the advancing society by wisely interpreting the
original " texts -in such a way as to bring them in harnony
with the prevailing conditions. ~To an extent, that function
has now to be di scharged by our superior courts. That task
i s undoubtedly a delicate one. |In discharging that function
our courts have shown a great deal of circunmspection. tinder
nodern conditions legislative nodification of laws is bound
to be confined to major changes. Gradual and orderly
devel opnent of law can only be acconplished by judicia

i nterpretation.

(1) 48 1. A 162.

(2) [1960] 1 S. C.R 320.

(3) [1960] 3 S.C.R 669.
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The Suprenme Court’s role in that regard i's recognised by
Art. 141 of our Constitution

On the facts found in this case, it is clear that Dhanwatey
was treating the remuneration received by him as his

i ndividual income with the consent of his family. As
pointed out earlier, he was getting the sane remuneration
when his quondam joint famly was running the business. He

could not have received the sane on behalf of the fanmly.
There was no point in the famly giving remuneration to him
in one hand and taking it back in the other. Therefore, the
remuneration drawn by himprior to 1939 nust be heldto be
his individual inconme. That renuneration quite clearly nust
have been paid to himw th the consent of the nmenbers of the
famly. Factually there was no change in the position after
the partnership came in to existence. Dhanwatey has al ways

been treating that income as his individual  incone. In
these cases it is the famly which is contending that the
income in question is Dhanwatey’s individual incone. From

these facts it is reasonable to infer that his fanily had
agreed to his receiving that income as his individua
income. |If that is so, the assessee’s case falls within the
rule laid down by this Court in Judge Kishore Bal deo Sahi v.
Conmi ssioner of Income tax, U P.(1) It is true that at  no
stage the assessee,had put forward the contention that
Dhanwatey was getting the remuneration in question as his
i ndi vidual incone wth the consent of the nmnenbers,of his
famly, but that conclusion clearly flows from the facts
found by the tribunal and such a conclusion is not outside
the scope of the question referred to the H gh Court.

For the reasons nentioned above, | allow these appeals and
answer the question referred under s. 66(1) of the Incone
Tax Act 1922 in favour of the assessee, i.e.,, on the facts

and circunstances of the case the sumof Rs. 18,000 received
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by Dhanwatey as his remuneration was not rightly included in
the total income of the assessee for the assessnent years
1954-55 and 1955- 56.

ORDER
In accordance with the opinion of the majority the appeals
are dismssed with costs. One hearing fee
C. A 1371 of 1966.
Ramaswami, J. This appeal is brought, by certificate on
behal f of the assessee fromthe judgnent of the Bonbay Hi gh
Court dated July 23, 1963 in Income Tax Reference No. 5 of
1962.
The appellant (hereinafter called the "assessee is a Hindu
undivided famly of which Shri M D. Dhanwatey is the Karta.
The
(1) [1967] 1 S C. R 416.
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assessment year involved in this appeal is 1954-55, the
correspondi ng accounting year being the year ended Septenber
30, 1953. sShri M D. Dhanwatey was a partner in the
partnership~ firm carrying on business under the nane and
style of Ms. Shivraj Fine Art Litho Wbrks. The share
capital of Shri M D. Dhanwatey was entirely contributed by
the assessee Hindu undivided famly. The rights of the
partners were governed at the relevant tinme by a partnership
agreenment dated April 1, 1951. According to the agreenent,
the partnership was of l|ithography and art printing and was
carried on by neans of a press under the nanme and style of
"Shivraj Fine Art Litho Wrks'. Cause 4) of the partner-
ship deed enunerated various capital contributions of the
partners. The share contribution of Shri M~ D. . Dhanwatey
was shown as Rs. 1,96,875/-. It is admtted that this
amount bel onged to the Hindu undivided fanmly. Clause (5)
provided for payment of interest at a Certain rate to the
partners on the share contribution. Clause (7) provided
that general managenent and supervision of the partnership
busi ness shall be in the hands of “Shri V. D. Dhanwatey.
Clause (8) stated that Shri M D. Dhanwatey shall / be the
nmanager in charge of the. work-, ‘and both be and Shri V. D
Dhanwat ey shall have power to nake, contracts. and arrange
terns with constituents or custoners Clause (10) enpowered
three partners, viz., V. D. Dhanwatey, M D. Dhanwatey and
Shanr ao Dhanwatey to appoi nt such person or persons on -such
salary as they deemfit for carrying on the work of the
partnership and del egate to them Such powers as they think
proper. Cause (15) provided that the various adult nenbers
of the Partnership shall devote their whole tinme and
attention to the partnership in the sphere of the respective
duties. Cause ( 16) is the material clause and it provides
for various anpbunts to be paid by way of renuneration to
the partners. The renuneration provided to be paid to Shr
M D. Dhanwatey under cl. (16) is Rs. 1,250 per nonth. For
the relevant accounting year Shri M D. Dhanwatey was paid
Rs. 7,500 as renuneration. For the assessment year 1954-55
the assessee showed the said anpbunt In Section D of’ the
return. It was contended that the salary received by Shri
M D. Dhanwatey, the karta of the assessee famly was
received by himlIn his individual capacity and that it was
not taxable in the hands of the assessee. The I ncone-tax
Oficer, Special Investigation Circle "B, Nagpur, by his
assessnment order dated May 28, 1955 negatived the contention

of the assessee. The assessee took the matter to, the
Appel | ate Assi st ant Conmi ssoner but the appeal was
di smi ssed. The assesee preferred a further appeal to the

appel l ate Tribunal which rejected the contention of the
assessee that the amount of Rs. 7,500 was earned by Shri M
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D. Diianwatey in his individual capacity and that it should
not have been included. in the taxable income of the
assessee. As directed by the High Court, the Appellate
Tri bunal stated a case on the follow ng
87
guestion of |aw under s. 66(2) of the Indian Income-tax Act,
1922 :
"Whet her on the facts and circunstances of the
case, the paynent of Rs. 7,500 (Rupees seven
thousand five hundred) paid to Shri M D
Dhanwat ey for rendering services to the firm
could be included in the total incone of the
assessee fam|y?"
The Hi gh Court answered the reference in favour of the
Income tax Departnment and agai nst the assessee. The High
Court observed that Shri M D. Dhanwatey was one of the
partners in the partnership a,; representing H ndu undivided
fam |y consisting of himself and his two mnor sons. There
was no evidence, whatever to show that Shri M D. Dhanwatey
was in. ‘the service, of the partnership firm in his
i ndi vi dual-_ capacity and the Hi gh Court held that what was
paid to himin the formof renuneration was only form the
purpose of adjustment of the rights inter se between the
partners. The remuneration paid to karta was there-fore the
i ncomre of the Hindu undivided famly and it cannot be said,
on the facts found in the case, that the remuneration paid
to Shri M D. Dhanwatey was wi thout any detrinment to the,
joint famly property. It was also found that the share
capital contributed by Shri M D. Dhanwate came from the
joint famly assets.
The material facts of the present case are alnpbst  identica
with those in Shri V. D. Dhanwatey v. Conm ssioner of |ncone
Tax A P. Nagpur(1) judgnent in which has  been pronounced
today. For the reasons, elaborately set out in that case we
hold that the decision of the question of law in the present
case is governed by the decisions of this Court 'in The
C.1.T. Wst Bengal v. Kalu Babu Lal Chand ( 2 )/ and in
Mat hura Prasad v. C I.T.UP.(3).
We are accordingly of the opinion that the question referred
to the High Court was rightly answered agai nst the assessee
and this appeal mnust be dism ssed with costs.
Hegde, J. | agree with the concl usion reached by ny |earned
br ot hers. For the reasons stated in ny judgrment in~ Cvi
Appeal s 1372 and 1373 of 1966 (Shri V. D. Dhanwatey  v.
Conmi ssioner of Inconme Tax, MP., Nagpur)-l am unable to
subscribe to the observation 'in the majority judgnent that
the material facts of the present case are alnobst - identica
with those in Shri V. D. Dhanwatey v. Conm ssioner of |ncone
Tax, M P., Nagpur
R K. P.S.
Appeal dism ssed
(1) Gvil Appeals Nos. 1372 & 1373 (,r 1966.
(2) [1962] 1 S. C R '320.
(3) 601. T. R 4,28.
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