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ACT:

Madhya Pradesh Prathm k M ddle School Tatha Madhhyam k
Shi ksha (Pathya Pusthakon Sanbandhi Vyavast ha) Adhi ni yam
1973. (MP. Act No 13 O 1973). Ss. 2(d), 3, 4 and 5-Wet her)
state has power to 'conpile and distribute ‘its own text
books. Mention of topics in bare outline whether constitutes
"syllabi’ in S 2(d).

Mer e comuni cati on to concer ned officials or
Depart nents whether sufficient for 'publication” in's. (3).

HEADNOTE:

The M P. Prathmk Mddle  School Tatha Madhyam k'
Shi ksha (Pathya Pusthakon Sanbandhi Vyavastha) ~Adhi ni yam
1973 enpowered the State Government to prescribe text books
according to syllabus laid down and to -undertake the
preparation, printing and distribution of text books.

Section 2(d) of the Act defines "syllabi" as a docunent
contai ning courses of instructions for each standard of
primary, mddle school and secondary education. Section 3
enpowers the State Governnent, in the case of primary and
m ddl e school education, and the Board in the -dace of
secondary education, to lay down the syllabi and publish the
same. Section 4 lakes the State Government the conpetent
authority to prescribe the text-books in accordance with the
syl labus laid down under s. 3. Section 5 enpowers the State
CGovernnment to undertake the preparation, printing and
distribution of text-books itself or cause themto be done
through such agency as it deems fit and on such terns and
conditions as may be prescri bed.

The appellant (State Government) exercised its power
under s. 5 of the Act and produced the necessary text-book
for "Rapid Reading" an itemin the syllabus for secondary
schools and distributed it amng the students in many
schools. Until then, the books of the respondent, 2 private
publ i sher were in use

The respondent challenged the action of the State
CGovernment in the High Court on the ground that the State
Government had not given consideration to the availability
of text-books in terns of the "syllabi" wth private
publishers as required by s. 5 of the Act, before it
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produced and distributed the text-books conpiled by itself
anmong the students of the secondary schools. The Hi gh Court
upheld the challenge and held that the statutory exercise
envi saged under the Act had not been carried out before
preparing and distributing the Government text books.

In the State Governnment’s appeal to this Court it was
contended that (I) as s. 2(d) envisages syllabus as a
docunent containing courses of instruction, a broad outline,
a demarcation if the topic would be sufficient conpliance
and that there need not be particularisation of details, and
(2) 'publication” of the syllabus, essential under s. 3
means conmuni cation by the Board to the Governnent or the
concerned authorities. On behalf of the respondent it was
submitted that the nmere nention of topics in bare outline,
as in the instant case did not constitute ’'syllabi’ as
defined in s. 2(d) and that to fulfil, 4-196SClI/79
42
the statutory requisites a syllabus for a subject nust
concretise and constellate courses of instruction, short of
which it is no syllabus in the eye of |aw

Al owi ng the appeal in part,

N

HELD: 1. The syllabus® for ’'Rapid Reading’ , suffers
i nval i dation under s. 3 because it has not been published.
The publication nust precede the Prescription of text-books
under s. 4 or their preparation under s.” 5. [56(

In the instant case the syllabus was published only on
June 30, 1978 while the text-books were ‘prescribed in
Cct ober, 1977. So ss. 3 and 4 have been breached and a fresh
deci sion by Governnent prescribing text books for ’'Rapid
Readi ng’ must be taken. [56D]

2. The State CGovernment shall take a fresh  decision
under ss. 4 and 5 read Together. |f publishers of text-books
or pro bono publico representationi sts comunicate rel evant
matters bearing on the sel ection of text-books, their nerits
will be exam ned departnentally. If, thereafter, Governnent
considers it proper to take over the text-books /business
under s. 5 it 1is free to do so. The private sector has no
"right’ and Governnment’'s jurisdiction is w de, although the
State need not be allergic to private publishers if books of
excel | ence, inexpensive and well-designed, are readily
avai |l abl e. [56G H]

3. The laying down of the syllabus is a condition
precedent to the prescription of text-books, because the
courses of instruction follow upon and should be in
conformty wth the syllabus and text —books are in
i mpl enentati on of the courses of instruction. [508]

4. To fulfil the statutory requisites, a syllabus for a
subj ect nust concretise and constel l ate cour ses of
instruction, short of which it is no syllabus in the eye of
[ aw. [51D

5. No private publisher has a right under s. 4 that his

text-book shall be prescribed or necessarily considered by
Government. No such right as is clained by the respondent-
publ i sher has, therefore, been violated by the State

CGovernnent. [54C
6. The syllabus for ’'Rapid Reading’ is not bad as

falling short of definitional needs, although it is
desirable for the Board to be npbre expressive - i when
laying it down. WIful vagueness in syllabi will invite an

adverse verdict. [56A]

7. A syllabus nmay helpfully give general features but
may not cease to be so solely because only an outline is
sil houetted. 'Courses of Instruction” in s. 2(d) sinply
means the rubric for teaching, not nore. It nust be a
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syl l abus of courses and so the courses must be spelt with
rel evancy, even though with brevity. [51G 52A]

8. Functionally the syllabus nmnust tell the publisher
and pundits in the concerned field sufficient to enable them
to help GCovernment under s. 4 to choose text-books. If this
mnimmis not conplied wth the court will use the |ancet
and issue an appropriate wit. [52C D

9. The expression "syllabi" nust be so interpreted as
to fulfil the purpose of ss. 3 and 4 which neans there nust
be sufficient information for those concerned to know
general | y what courses of instruction are broadly covered
43
under the heading nentioned, so that they may offer text-
books for such A courses. |If there is total failure here the
el ements of syllabi may well be held to be non-existent,
even though experts mght —claimotherwi se. The law is what
the Judges interpret the statute to be, not what the experts
in their nmonopoly of wi sdom assert it to be. [52E-F]

10. Publication’ nmeans nore than nmere communi cation to
concerned officials or departnents. The purpose of s. 3
ani mates the meani ng of the expression "publish’
"Publication is "the act of publishing anything; offering it
to public notice, or  rendering it accessible to public
scrutiny.... an advising of the public; a nmaking known of
sonething to themfor a purpose." [52H, 53A-B]

11. The legislative objective isto ‘ensure that when
the Board lays down the 'syllabi’ it nmust publish 'the sange’
so that when the 'stage of prescribing text-books according
to such syllabi arrives, both the publishers and the Stab
CGovernment and even the educationists anong the public may
have sone precise conception about the relevant syllabi to
enabl e Governnment to decide upon suitable text-books from
the private nmarket or conpiled under s. S by the State
CGovernment. [53(

12. "Publication® to the ~educational world is the
connotation of the expression. Even the student and the
teaching conmunity nmay have to( know what the /'relevant
syl labus for a subject is, which neans wi der publicity than
m ni mal communi cation to the departnental official dom|[53D

Only when they conme to know about the syllab
prescribed representatives in the educational field or in
the public sector may be able to tell the State Gover nnment
what type of text-books are available, what kind of books
will make for excellence in teaching and what nanner -~ of
material will pronote the interests of the students in the
subj ects of study [53H 54A]

13. CGovernnent has plenary power under s. 5to produce
its own text books in tune with the syllabi prescribed under
s. 3. No private publisher can quarrel with it on the ground
that his profit is affected or that the State sector
acquires a nonopoly in text book production. The |egislature
has enpowered the State to do so and there is no vice of
unconstitutionality whatever. The caveat built into s. S by
the legislature is that it authorises GCovernnent to enter
the text-book field as a nmonopolist "if it considers so to
do." [54E-F]

14. Nationalisation of the activity of preparation
printing or distribution of text-books is a serious step and
resort to that neasure calls for a policy judgnment. [54QF

15. The Court should not sit in judgnent over
Government decisions in these matters save in exceptiona
cases. The lawis conplied with if Governnent has, before
undert aki ng action wunder s. 5, bestowed consideration on
matters of relevance which may vary fromtinme to tinme and
fromsubject to subject. CGovernnent may l|like to avoid
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expenditure from the public exchequer if books, inexpensive
and qualitatively acceptable, are easily available. The
decision is that of the Government and it has a wde
di scretion. Publishers have no right to conplain, and if the
m nd of the Government has been relevantly applied to the
subj ect, courts rmust keep their hands off. [55B-(C

Nar ai ndas | ndutkhya v. State of MP. & Os., [1974] 3
SCR 624; Black’s Legal Dictionary, p. 1386, referred to.
44

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal Nos. 2062-
2063/ 78.

Appeal s by Special Leave fromthe Judgnment and Order
dated 20-9-78 of the Madhya Pradesh H gh Court in GCivi
M sc. Petition No. 403/78.

A K/ Sen, K K Adhikari, = S. K Ganbhir and Mss B
Ranri khyanai® for the Appell ant.

N. C._ Upadhaya, K _P. Gupta and B. B. Tawakley for
Respondents 1-2.

The Judgrment of the Court was delivered by

KRI SHNA | YER, J.-I1f King Mdas suffered fromthe course
of turning into gold “everything he touched, Indo-Anglian
| egalismsuffers fromthe pathology of nmaking mystiques of
sinmple words of common usage when they are found in the
Corpus Juris. W cannot afford this luxury of |egalistics,
the besetting sin of  lawin-action. This acid comrent is
provoked by the prolonged debate carried onwth |ogomachic
dexterity in this appeal against a neticulous judgnent where
the semantic conplexity and definitional intricacy of
i nnocent words |ike 'syllabus’, 'courses of instruction’ and
"publish’ and the procedural mechanics for prescribing text-
books for secondary education set out in a fasciculus of
sections have been investi gated.

Law, in a denocratic, pluralist society spreads over
vast spaces where the Constitution of devel opi ng countri es,
like ours, commands the Slate to adventure into-a profusion
of welfare neasures and commits to the judicial process the
interpretation of legislation, not to obfuscate but to
objectify the neaning of enactrments. The Justice System
ceases to be functional if courts do not nake the technol ogy
of statutory construction serve the betternment of society.
In Cardozo' s lofty diction:

"W may figure the task of the judge, if we
pl ease, as the task of a translator, the reading of
signs and synbols given fromw thout. None the |less, we

will not set men to such a task, unless  they / have
absorbed the spirit, and have filled thenselves with a
| ove, of the | anguage they nmust read ." (1)

If a broad and viabl e readi ng of statutory | anguage were not
adopted by Judges filled with the wish to make things work
according to social justice courts may be classed with the
di nosaurs.
(1) The Nature of the Judicial Process by Benjamin N
Cardozo. P. 174,
45

The State of Madhya Pradesh, alive to its obligation to
promote education in wdest comopnalty, wth accent on
quality and cost, anbng the inpressionable generation
undertook the task of statutory regulation of teaching
material for 'primary education’, 'mddle school education’
and 'secondary education’ . Then followed, in conformance
with the rule of l aw, executive action, |egislative
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neasures, regulatory pr ocedur es and i nfra-structures,
necessary for the incarnation of a State-directed but
expert-oriented schene of pre-university education. A
pai nst aki ngl y accurate and conpr ehensi vel y detail ed
statement of the project, with an integrated anal ysis of the
statutory provisions and erudite enunciation of the law, is
found in the judgnent of Bhagwati, J. in Naraindas(1l), if we
nmay say so with respect, that a repeat perfornmance here
again may be supererogatory. W read that ruling into this
j udgrment by i ncorporations, as it were, and content
ourselves with a skeletal projection of the legislation with
special reference to the Kkey sections, viz, ss. 3, 4 and 5
of the Madhya Pradesh Act No. 13 of 1973. Its title is
Prat ham k, M ddle School Tatha WMdhyam k Shiksha (Pathya
Pust akon Sanbandhi Vlyavast ha) Adhi niyam (hereinafter
referred to, for short, as the 1973 Act).

The respondent” before us who was the petitioner before
the High Court-is a private publisher. It may be cynical to
say that ~'textbooksare comobdity for consuners of schoo
education and there is bignoney in the trade especially
when the private sector _in the book E business has been
enjoying a ready market- provided by the proliferation of
schools and the obligatory purchase of text-books, once

CGovernment prescribes them So, behind the veil of
educational excellence formulation of syllabi and conpetent
text-books is the / vast profit pouring into private
publishers. In our system unal l'oyed public interest
litigation, through organisations crusading in the field, is
yet 'a consunmation devoutly to be wshed , and private

vested interests are the vociferous ventriloquists of public
causes. Denocratic participation in the justice process
gains reality only when popular organs blossom from the
desert and enter the litigative oasis with fighting faiths.

Here the respondent successfully challenged before the
Hi gh Court the validity of the prescription of the State’s
text-book for ’'Rapid Reading’, anitemin the syllabus for
secondary schools. Once Governnent books were chased out,
the respondent filled the vacuumsince prior to the entry of
the State his book on the subject had adnmittedly been
legally in vogue. The State has, by special 1eave, cone up
in appeal and secured a stay of operation of the judgment of
the High

(1) Naraindas Indurkhva v. State of Madhya Pradesh &
Os. [1974] 3 S.C.R 624.
46
Court, and its books are back in circulation in the schools.
brief cal endar of events shows that since the ~opening of
schools this academ c year Governnment text-books have been
in use wuptil now, barring for about a nonth between the
judgrment of the High Court and the stay ordered by this
Court. This bears upon nmoulding the relief since the benign
power under Art. 226 is a special instrument of justice
which, wth flexible pragmatism and genius for equity
inhibits social trauma even while upholding individua
rights. The wit jurisdiction is geared to community good.

There is a trichotonmy of school education in Madhya
Pradesh as in many other States-Primary, Mddle and
Secondary. W are concerned in this case with the text-book
controversy for secondary schools. The Board of Secondary
Educati on, Appellant No. 2, was constituted under Act No. 23
of 1965 which also conferred power on it to prescribe
courses of instruction in such branches of secondary
education as it deenmed fit. |Indeed, the Board was a
functional entity wth expert capability and entrusted with
secondary education in its many facets. Even the power to
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make regul ations was given to the Board and it did make such
regul ations providing for appointnent of Committees on
Courses which, in turn,- could lay down syllabi in the
various subjects and reconmmend suitable text-books when
required. The courses approved by the Conmittee went to the
Board and when sanctioned by the Board found their way in
the printed prospectus which served as the guide-book for
study and exam nation for the students. Al that we need
enphasi se here is that the provisions of the 1965 Act and
the regulations framed by the Board took good care of the
Rul e of Law as agai nst behavioral caprice of administrative
organs in this branch of educati on.

In 1973 the legislature enacted Act 13 of 1973,
referred to earlier in this Judgnment. The provisions of this
Act form the basis of the powers clainmed by the appellants
and the nidus of rights of the respondent alleged to have
been vi ol at ed.

The schenme ~of the statute runs as follows: Section 2
contains definitions and we are concerned particularly with
s. 2(d) . ‘which tells wus what the legislature neans by the
expression 'syllabi’. The Section al'so defines ’'text-book’
al t hough there is not much quarrel about its connotation in
the case before us. One of the basic disputes between the
parties turns on the conceptual clarity of ’'syllabi’ as
defined in 2(d). Section 3 clothes the State Governnent and
the Board wth powers vis-a-vis |aying down of syllabi. To
narrow the scope of the dispute we may straightway state
that s. 3(2) enmpowers the Board

47
to lay down 'syllabi’ in the case of secondary education. W
may have to take a close-up of this provision a little

later. But suffice it to say for the present that the
syl labus for "Rapid Reading’, wh ch is the 'bone of
contention before us, is within the province of the Board to
| ay down.

We may vivify the discussion by quoting the provisions
of direct concern in this case and they are ss. 2(d), 3 and
5.

"2.(d) syllabi" nmeans —a docunent ~ containing
cour ses of i'nstructions for each
standard of primary education, mddle
school education and secondary
educati on;

3.(1) Subj ect to the provisions of sub-section
(2) the State Government may, fromtine
to tine, in rel ation to primary

education and mniddle school ~ education
and the Board may, fromtinme to time, in
relation to secondary education | ay down
syl labi and publish the same in/ such
manner as nmay be prescri bed.

(2) The syl | abi laid down under t he
authority of the State Government .in the
case of primary education and mniddle

school education and by the Board, in
the case of the secondary education and
in force i medi ately bef ore t he

appoi nted day shall be the syllabi laid
down and published for the purpose of
sub-section (1).
4. (1) The State Governnent nmay, by order

prescribe the text books according to
syl labi laid down under section 3:

Provi ded that t ext books for
secondary education shal | not be
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prescribed without prior con sultation
with the Board.

(2) The text books prescribed by the State
Covernment or the Board according to the
syllabi referred to in sub-section (2)
of section 3 and in force inmediately
before the appointed day shall, till
they are changed in accordance with the
provisions of this Act, be the text
books prescribed for the purpose of sub-
section (1).

48

(3) As from the appointed day, no books
other than the text books prescribed
under sub-section (1) or referred to in
sub-section (2) shall be wused in any
approved school or recogni sed school for

imparting instructions in accordance
with syllabi in primry education
m ddl e school education or secondary
education.
5. The State Governnent nay, if it considers it
necessary SO to do, undert ake t he

preparation, printing or distribution of text
books itself or cause the text books to be
prepared, printed or distributed through such
agency as it may deemfit on such terns and
condi tions as may be prescribed."

Secti on 2(d) conceput al'i ses "syllabi’; S. 3
statutorises the nbpdus operandi -~ for fixing the "syllabus’.
Once the syllabus is fixed, the followup is the
prescription of text books in accordance w th the syll abus.
Section 4 nmakes the State Governnment, the conpetent
authority, to prescribe text-books in accordance wth the
syllabus laid down under s.~ 3. O course, even the
provi sions of text books for secondary education nust be
made by Governnent only after prior consultation /with the
Board. This is obviously intended to ensure the quality of
the text books which sonetines suffers at the hands of
unenl i ghtened departnental officers or  unheeding politica
bosses too hubristic to listen to experts in the field.

It is vital to notice that until valid prescription of
t ext -books under s. 4 (1) the books prescribed and in vogue
i medi ately before the change shall continue; that is to
say, the Ilegislature has taken care to avoid -a gap when
there would be no text books for the students to study and
take their exam nations.

The scheme of s. 4 is for the State Government to
prescribe text books. This may be done in one of the two
ways. Governnment may select fromthe private sector/ when
text books are offered by publishers, if they  satisfy
quality control, price, social perspective and  other
rel evant aspects. |ndeed, many publishers conpete in the
text - book market because it assures purchasers and profit.
However, for a variety of good reasons the State Governnent
may consider it necessary to depart fromthe practice of
pi cking and choosing fromthe private sector. May be, books
are of sub-standard quality; may be, the paper on which they
are printed or the manner and design nmay be unsatisfactory;
may be the cost is such that the poor children may be
49

priced out. It may also be that Governnent thinks that nore
excel l ence and better educational direction may be inparted
to the i mpressi onabl e generation of students at the

secondary school level by the public sector getting such
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t ext -books conpiled in conformty with the syllabi |aid down
by the concerned authority. Section 5, therefore, nakes it
perfectly legitimate for the State Governnent to n undertake
the preparation, printing and distribution of text-books
itself or cause themto be so done through such agency as it
may deem fit and on such terns and conditions as nmay be
prescribed. In short, the relevant provision creates a
facultative public sector for text-book production and
distribution. What is significant to note is that the
departure from the private sector and the "nationalisation”
of text- book manufacture nay be undertaken only if the
State Governnent "considers it necessary so to do". Once it
cones to that judgnent, the conpetence to deprive the
private sector and entrust. to the public sector is beyond
chal | enge.

In the present case, one of the subjects of secondary
education is "Rapid Reading". -~ The syllabus has to be laid
down in this behal f. = Text-books need to be prescribed in
conformty with the syllabi and then a decision has to be
taken by " the Governnent either to choose extant text-books
fromthe private publishers or  take over the operation
itself if it considers it necessary so to do. The first
appel lant, in the present case, chose to exercise its power
under s. 5 and produced the necessary text-book for "Rapid
Readi ng" and distributed it anbng the students in many
schools. "Until then, the respondent’s books were in use for
"Rapid Reading". Naturally, when his custoners vani shed and
his profit was extinguished he came up to the Court
contending that the statutory exercise had not been carried
out before preparing B and distributing the text books
under s. 5 and that, for that reason, the Governnent text-
books had to be withdrawn as invalid and his books, instead,
resuscitated for circul ation

The specific grounds of invalidation relied on by the
Wit Petitioner are many and the |ong Judgrment of the High
Court has | avished discussion on these aspects. Counsel have
sought to repeat the rival contentions before us. But we do
not think that it is necessary to enbark ‘upon the
| abyrinthine details or prolix analyses which have engaged
the | earned Judges of the Hi gh Court. Nor do we think that
extensive or intensive consideration of the decision .in
Nar ai ndas’s case (supra) is called for since its ratio is
clear and does not cone in for serious applicationin the
present dispute. In this view, we proceed to specificate the
preci se issues pertaining to the decision as to whether
50
the production and distribution of text-books by the State
CGovernment, on its own, is liable to be voided on the score
of any fatal statutory infirmty.

The laying down of the syllabus is a condition
precedent to the prescription of text-books, because the
courses of instruction follow upon and should' be in
conformty wth the syllabus and text-books are in
i mpl enentation of the courses of instruction. The first
gquestion that falls for consideration, therefore, is as to
whet her there has been a |legally sustainable |aying down of
the syllabus for "Rapid Reading". If there has been, the
second crucial issue of inportance is as to whether the
State CGovernnent has given consideration to the availability
of text-books in terns of the "syllabi’ with the publishers.
I f such publishers have offered their text-books, Governnent
may consider themfrom many angles and reach a concl usion
that it is necessary for the Governnment itself to undertake
the preparation, printing and distribution of text-books in
this regard or entrust these operations to a choosen agency.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 14

The question is whether such a consideration had been
bestowed by the Governnent as required by s. 5 before it
produced and distributed the text-books conpiled by itself
among the students of the secondary schools. Assuming there
is any breach, the next question is whether such non-
conpl i ance spells invalidation of the text-books altogether
Finally, assumng all the poi nts agai nst the State
CGovernment, should the Court nmmke a realistic appraisal of
the situation as it exists currently and rmould the relief
appropriately so that the student community, which has to
take the exam nations in a couple of nmonths or so, nmay not
be obliged to switch text-books belatedly in taking their
exam nations. The wultimte concern of the judicial process
is not to guarantee the profit of the private producers or
to condone every executive sin but, wthin statutory
paranmeters, to pronote the  educational welfare of the
student comunity.

The core of the  controversy turns on whether there is
statutorily solemised syllabus at all under s. 3(2) of the
1973 Act ‘and, whether the State has the facultative power to
conpile and distribute its own text books under s. 5, even
if there are private publishers in the field with ready-nade
t ext - books Thi s dupl ex challenge once di sposed of, the other
di sputes do not nerit much discussion. ' Naraindas (supra),
heavily relied on/'by “the respondent, is inpeccable |aw but
i nappl i cabl e here.

True many points arise, according to counsel. But
abbrevi ati on, without anputation, does justice to the lis
and avoids forensic prolixity, ~and so we turn the focus on
these two points and, in the light of
51
Qur answers, structure the relief to pronote the interests
of the invisible and inarticulate student sector for whose
sake the law was made. The real party, in many litigative
battl es under Art. 226, is the conmmunity whose processua
participation is alien to the adversary system inherited
froman individualistic legal culture. The judges are the
guardi ans of that silent sector wuntil our system of
procedure is re-structured. This observati on assunes
promi nence as we shape the remedy finally.

Section 3 as well as s. 5 must now come under the | egal
m croscope. Before that, we nust bestow attention on a
prelimnary plea which respondent’s counsel, encouraged by
his success at the H gh Court level, has urged before us. He
argues that the nmere nmention of topics in bare outline, such
as has been done here by the Board of Secondary Educati on
does not constitute 'syllabi’ as defined in s.~ 2(d). To
fulfil the statutory requisites, a syllabus for a subject
must concretise and constellate courses of instruction
short of which it is no syllabus in the eye of law. If this
be valid, no syllabus, no text-book; and no text-book, the
status quo ante; and the book of the respondent | being
admttedly extant inmediately before, it gains legal re-
incarnation and all the students shall have to do ’rapid
readi ng’ of his book for which they nust first buy them

The Board is the legislative instrunent for |aying down
the syllabi and nust be presuned to possess academc
expertise sufficient to understand what is a syllabus. Wrds
of technical inport whose signification is faniliar for
specialists in the field should not be petrified by courts
based on verbalism A little learning is a dangerous thing
and courts should not ’'rush in', tenpted by definitiona
attraction, where experts 'fear to tread . Section 2(d)
tells us that a syllabus is a docunent containing courses of
instruction. A broad outline, a brief indication, a
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demarcati on of the topic may well neet wth lexica
approval . Moreover, s.  2(d) speaks of a ’'course of
instruction’. This can be a bare outline, a bald nmention of
the matter and does not conpel particularisation of details,
even if it be desirable. That part is taken care of by the
next step of prescription of text-books. A syllabus nmay
hel pfully give general features but may not cease to be so
sol ely because only an outline is silhouetted. For instance,
"music’ without nore, is not syllabus, because it may range
wildly from weird noises which nake nusic anpong African
tribes but to an Indian ear may offensively anpbunt to ’'sound
and fury signifying nothing’ to a concord of sweet sounds or
continuous flow of mcro-notes which thrills the West and

the East. But if ’'sitar’ or ’'violin is nmentioned it
illumnes, although it still |eaves much for inmagination to
fill in a hundred details for instructionto be actually
imparted in the class.

52

"Courses of Instruction” in s. 2(d) sinply neans the rubric
for teaching, not nore, although treacherous vagueness which
di sabl es -t extbook producers from respondi ng to t he
CGovernment by offering their books may be bad. It nust be a
syl l abus of courses and so the courses nust be spelt out
with rel evancy, even though wth brevity. To exenplify

again, 'Justice’ is not enough, Indian Justice System may
fill the bill. Brief' may be, but not blank. Wile courts,
will not surrender their decisional power to the vagarious
experts non-interference by courts infields of specialists,
save in gross cases, is a wiserule of guidance. Fromthis
angle, we are not satisfied that for so elusive a subject as
"Rapid Reading’, ’'particularise or perish should be the

test. The absence of syllabus cannot defeat the case of the
State. W stress, however, that, functionally speaking, the

syllabus rmust tell the publishers and pundits in the
concerned field sufficient to enable themto hel p CGovernment
under s. 4 to choose text-books. “If this mninumis not

conplied with the court wll use the lancet and/issue an
appropriate wit.

Language permitting, the appropriate interpretationa
canon rmust be purpose-oriented. Therefore, the expression
"syllabi" must be so interpreted as to fulfil the purpose of
ss. 3 and 4 which means there nust be sufficient information
for those concerned to know generally what courses of
instruction are broadly covered under the headi ng nenti oned,
so that they may offer text-books for such courses. |f there
is total failure here the elenents of syllabi may well be
held to be non-existent even though experts mght claim
otherwise. The lawis what the Judges interpret the statute
to be, not what the experts in their nonopoly of w sdom
assert it to be.

Now we nove on to s. 3 to verify what flaws vitiate the
laying down of syllabi. |In this case if we predicate the
exi stence of syllabus the next ingredient it its publication
"in such a manner as may be prescribed." Publication of the
syl labus is thus essential under s. 3 and when confronted by
this requirenent, Shri A K Sen, counsel for the State
sought to construe that expression to mean conmuni cation by
the Board to the Government or other concerned authorities.
To publish, according to him is to make known to those
concerned. On the contrary, Shri Upadhyaya, counsel for the
respondent, argued that "to publish" was nore than to
conmuni cate to the Governnment Departnents and really neant
maki ng known to the community or the concerned section of
the conmunity. Contextually speaking, we are satisfied that
"publication” neans nore than mere conmuni cation to
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concerned officials or Departnents. To publish a news item
isto
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make known to people in general; "an advising of the public
or making known of sonething to the public for a purpose”
(Black’s Legal Dictionary, p. 1386). In our view, the

purpose of s. 3 animates the neaning of the expression
"publish’. "Publication’” is "the act of publishing anything;
offering it to public notice, or rendering it accessible to
public scrutiny.. an advising of the public; a maki ng known
of something to them for a purpose."” Logomachi c exercises
need not detain us because the obvious |egislative object is
to ensure that when the Board lays down the "syllabi’ it
nmust  publish "the sane’ so that when the stage of
prescribing text-books ~according to such syllabi arrives,
both the publishers and the State Government and even the
educationi sts anong the public my have sone precise
conception about~ the relevant syllabi to enabl e Governnent
to decide upon suitable text-books fromthe private narket
or conpil'ed” under s. 5 by the State Government itself. In
our view, therefore, "publication" to the educational world
is the connotation of the expression. Even the student and
the teaching conmmunity nmay  have to know what the rel evant
syl labus for a subject i's, which means wi der publicity than
m ni mal communi cation to the departnmental official dom

If this view be sound, the State Governnent has failed
to conply with the requisite of publication of the syllabus
bef ore prescribing the text-books. On that ground atone the
order of the Governnent prescribing text-books rmust fai
because the condition preceding  such prescription, nanely,
publishing of the syllabi has not been conplied wth. W
confine our observations only to the itemrelating to "Rapid
Reading’’ so that there is no need for - reopening other
subj ects and syllabi and to create chaos or uncertainty.

What should be the followup action that the Court
shoul d adopt in issuing the necessary direction on this
finding that, for want of publication of the syllabus, the
prescription of text-books even under s. 5 rmust fail ?

Necessarily publication is inmportant and  we should
insist that the State CGovernment should not dismss it as a

ritual of little noment. As we have earlier indicated, but
may repeat for enphasis that there is an object in
publishing the syllabi and this public purpose wll be

stultified to the prejudice of the school-going community if
the syllabi ar not made known to the public generally. Only
when they conme to know about the syllabi prescribed,
representatives in the educational field or  in‘the public
sector may be able to tell the State Governnment what type of

text-books are avail able, what kinds of books will make for
excell ence in teaching and what manner of naterial/ wll
pronot e
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the interests of the students in the subjects of study. If
there are exi sting text-books, CGover nient may give

consideration for themor may invite opinion of experts on
their worth. Governnent nay pay attention to the cost of the
books so made available, their readability, their design and
arrangenent, the inpression that they may produce on the 8
plastic mnds and a host of other factors. Al these
possibilities may be frustrated if the syllabi are not
publ i shed.

What has been done in the present case by the State
Covernment is to exercise its power under s. 5 to prepare,
print and distribute text books of its own conpilation
Certainly, this is well within the power of Government under
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s. 5. To dispel m sapprehensi on we enphasi se that no private
publisher has a right under s. 4 that his text-book shall be
prescribed or necessarily considered by Governnent. No such

right as is claimred by the respondent-publisher has,
therefore, been violated by the State Government. W upset
Covernnent’s text-books, not because the respondent -

publ i sher has a right to have his books necessarily
consi dered by the Governnent, but because the syllabi have
not been published prior to the prescription of text-books.

We nust erase another possible confusion. Governnent
has plenary power under s. 5 to produce its own text-books
intune wth the syllabi prescribed under s. 3. No private
published can quarrel 13 with it on the ground that his
profit is affected or that the State sector acquires
nmonopoly in text-book production. The legislature, inits
wi sdom has enpowered the  State to do so and there is no
vice of unconstitutionality whatever. But there is a caveat
built into s. 5 by the Ilegislature. Before the State
Gover nnent undertakes the preparati on, printing or
di stribution of text-books or causes themto be so done by
any other - _agency, it must bestow appropriate attention on
the wi sdom of the policy in the given circunstances. Section
5 authorises Governnent to enter the text-book field as a
nmonopolist "if it considers it necessary so to do." These
are wei ghty wor ds and cannot be slurred over.
Nati onal i sation of the activity of preparation, printing or
di stribution of text-books is a serious step and resort to
that nmeasure «calls for a policy judgnment. Government mnust
consider it necessary so to do-and this consideration mnust
imply advertence to relevant - factors. Mriad mtters,
material to a right decision, may be thought of since books
are nore than collection of information but. menta
conpani onship for good or evil. School children require
uplifting books, not such as pollute their nminds or inject
prurience. Their creativity nust-be kindled and not stifled.
The presentation of subjects nmust be appetising, not
i nhibiting. The cost nust be within the nmeans of the
55
poor Indian parent. Availability of sufficient ~ nunber of
books within easy reach so as to avoid a scarcity situation
may be yet anot her criterion. Indeed, it s beyond
exhaustive enunmeration to catal ogue the considerations. W
do not think that the Court should sit in judgnent over
CGovernment decisions in these matters save in exceptiona
cases. The lawis conplied with if Governnent has, before
under- taking action under s. 5, bestowed consideration on
matters of relevance which may vary fromtime to tinme and
fromsubject to subject. We need hardly say that CGovernnent
may like to avoid expenditure fromthe public exchequer if
books, inexpensive and qualitatively acceptable, are easily
avail abl e. The decision is that of the Government and it has
a wide discretion. Publishers have no right to conplain, and
if the mnd of the Government has been relevantly applied to
the subject, courts nust keep their hands off.

The construction we have put upon s. 5 gives Governnent
power which 1is also a responsible power. Indeed, all public
power is a public trust and in that spirit ss. 4 and 5 nust
be executed. On this basis, the direction that we give is
that the State Government will publish, wunder s. 3, the
syllabus for ’'Rapid Reading’ as a first step. Thereupon
representations from any relevant quarters, if received,
will be considered under s. 4 so as to reach a decision on
the prescription of the text-books according to the
syl labus. This decision nay be either to choose some text-
books available in the field or to conmpile text-books on its
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own. If the decisionis the latter, Governnent is perfectly
free to undertake preparation, printing and distribution

It may be right to caution the State while choosing
text-books from the private sector or preparing such books
on their own to remenber the vital constitutional val ues of
our nation. Social justice is the corner stone of our
Constitution. Freedom of expression is basic to our
denocratic progress. The right to know, awareness of the
i mplications of a sovereign, secular, socialist republic and
its menmbership and the broad national goals incorporated in
the Constitution are fundanmental. Wen education is a State
obligation, when prescription of syllabi and text-books
falls wi thin the gover nrent al function, when the
constellation of values nandated by the Constitution is
basic to our citizenship, the play of ss. 3, 4 and 5 nust
respond to this script. Instruction at the secondary schoo
| evel must be pronotional of these paramount principles.
Utimtely, it is Youth Power that nakes for a Human
Tonorrow. ' The ~ felt necessities of our cultural integration
and constitutional creed are fostered essentially at the

school |evel. Books are not nerely the best conpani ons but
make or mar the rising generation
56

W have reached the final. Wiat remains is to

crystallise the conclusions and to fornul ate the directions.
The syllabus for 'rapid reading’ is not bad as falling short
of definitional needs, although it is desirable for the
Board to be nmore ‘expressive when laying it down. WIful
vagueness in syllabi will invite an adverse verdict. ’'Rapid
Reading’, as a rubric, in itself, sonewhat slippery as a
substantive topic and so the syllabus for it also nay share
that trait. The new plea urged specifically for the first
time at the argunment stage in this Court (and controverted
by the State) that no syllabus has been laid down, as a
fact, for 'Rapid Reading’ is toolate to be permitted.

The syllabus for 'Rapid  Reading’ suffers invalidation
under s. 3 because it has (not been published. The
publication must precede the prescription af text-books
under s. 4 or their preparation under s. 5. Here the case of
the State show that the syllabus was published only on June
30, 1978, while the text-books were prescribed-in Cctober
1977. So ss. 3 and 4 have been breached and a fresh decision
by Government prescribing text-books for ’'Rapid Reading
must be taken.

We are not disposed, even as in the case of ‘the plea of
no syllabus for "Rapid Reading’, to consider the nascent
di scovery of Sri Upadhyaya, counsel for the respondent, that
the two text-books prescribed for 'Rapid Reading were not
even in printed existence when they were prescribed.
Judi cial proceedings, especially at the earlier stages,
should not ordinarily be allowed to becone the “scene of
new y discovered poi nts of contention. There is no
substitute for proper briefs and good home-work. Never can
controverted facts he raised de novo here. W disallowthe
contention of non-existence of text-books in print- - or
ot herwi se, when they were prescribed.

Reverting to the project of providing for the future
course of action and to obviate the untowardness of a void
in the syllabus and text-books, we hold that the State
Government shall take a fresh decision wunder ss. 4 and 5
read together. |If publishers of text-books or pro bono
publico representationists conmuni cate relevant natters
bearing on the selection of text-books and the wi sdom of the
State itself wunder taking the task, Government will give
thought to them There is no need to wait idefinitely for
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such representations. |If within one nonth from they are
received, their nmerits will be exam ned departnentally. If,
thereafter, Governnent considers it proper to take over the
text book business under s. 5 it is free to do so. W nake
it clear that the private sector has no "right" and
CGovernment’s jurisdiction is wide although the State need

not be allergic to private publishers if books of
excel | ence, inexpensive and well-designed, are readily
avai | abl e.
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These directions take care of the future. But what
about the current academic vyear ? To change horses md-
stream may be di sastrous. Throughout the better part of the
year, except for around a nonth, Governnent text-books have
been in wuse. The exaninations are inpending. To harass the
young alumi by putting themthrough fresh books of the
respondent (though-in circulation |ast year) is an avoi dable
infliction. Therefore,~ for the 'nonce, CGovernnent books for
"Rapid Reading” w.ll continue in this vyear's classes. W
direct so. Before the next acadenmi c year begins, Governnent
will decide, —under ss. 4-and 5, on preparing text-books
itself or selecting from the private sector. This will be
done on or before March 31, 1979. If the decision taken is
ei ther way, the books shall be well-stocked by the end of
May .

We allow the appeal in part and dismiss in part and as
a corollary, ing dates and nonths but governmental processes
are often ' paper. 'l ogged’. "The fear that the State
Government may not be sufficiently conscious of the due
priority to be given to the tasks now set before it has
persuaded us to issue these time-bound directions.

We allow the appeal in part and dismiss in part and as

a corollary, order the parties “to bear their costs
t hr oughout .
N. V. K. Appeal allowed in part.
5-196SCl/ 79
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