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HEADNOTE

JUDGVENT:

BHARUCHA, J:

1. Speci al | eave granted.

2. The appeal is directed against the judgnent and ' order
of a Division Bench of the High Court of Gujarat. The Hi gh
Court upheld the conviction of theappellants for offences
puni shabl e under Section 20 of { The Narcotic Drugs and
Psychotropic Substances Act, 1985 (NDPS Act) and ‘the pun-
i shrent i nposed on each of themtherefore, namely, rigorous
i mprisonnent for a termof ten years and fine of Rupees one,
I akh; in default of paynent of the fine, ri gorous
i mprisonment for a further termof two years. It wupheld
al so the conviction of the appellants under the provisions
of Sections 65 and 66 of the Bonmbay Prohibition Act, 1949,
in respect whereof no Separate punishment had been i nposed.
3.1t was the case of the prosecution that on 18th Cctober,
1986, Police Sub-lInspectors Rathod and Rana recei ved
information that the first appellant was doing the business
of selling ’'charas’ in Vagharivad, opposite  Renbasera,
Ahrmedabad. Along with other police personnel, PSIs and Rana
rai ded the area. Upon search 55 grans of 'charas’ “was found
from the first appellant and 10 grans fromthe and third
appel l ants. The appellants were
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charge-sheeted, tried by the Additional Cty Sessions Judge,
Ahmedabad, and convicted and sentenced as af oresai d.

4.1t was contended by |earned counsel appearing for the
appel l ants before the Hi gh Court that, under the provisions
of Section 50 of the NDPS Act, the appellants were required
to be inforned of their right to be searched in the presence
of a Gazetted Oficer or Magistrate and there was no
evidence to show that PSI Rathod or PSI Rana had i nformed
the appellants accordingly; there being a breach of the
provi sions of Section 50, the appellants were entitled to an
acquittal. The learned Additional Public Prosecutor pointed
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out to the Hgh Court that this argunent had not been made
before the trial court and he submtted that a question of
fact could not be permitted to be raised for the first tine
in appeal. He also subnitted that, by reason of Section 54
of the NDPS Act, the burden was on the appellants to prove
that they had not comm tted of fences under the NDPS Act and
this they had failed to do. In the alternative, he
submitted that the act of inform ng the accused of their
right to be searched in the presence of a Gazetted Oficer
or a Magistrate under Section 50 of the NDPS Act was an
official act to be performed by a police officer and the
Hi gh Court should raise a presunption under the provisions
of Section 114, illustration (e) of the Indian Evidence Act,
1872, to that effect. The Hi gh Court noted the judgnent of
this court in the case of State of Punjab v. Balbir Singh
(1994) 3 S.C.C. 299, and observed that it was an inperative
requirement that -a police officer intending to search a
person  for the possession of articles covered by the NDPS
Act should informhimthat he had a right to be searched, if
he so chose, inthe presence of a Gazetted O ficer or a
Magi strate. The Hi gh Court then stated
“I'n nutshell we nmay say that both PSI Rathod
and PSI' Rana have stated each and everything
in their evidence regarding the information
received” by them calling for the Panchas
going to the place of offence, searching the
accused and on search finding of nuddama
"Charas" of 55 granms from accused No.1 and 10
grans each from accused Nos. 2 and 3. Wat is
not stated by them before the Court is that
they had inforned the accused -about their
right under section 50 of the NDPS Act to be
searched in presence of a gazetted officer or
a magistrate. in our opinion, M. | Shelat,
| earned Add. P.P. was night in submtt  that
the Court has to raise presunption that PSI
Rathod and PSI Rana nust have informed the
accused about their such a right to be
searched in presence of a gazetted officer or
a magistrate before the search-as it “was an
official act............
5. The High Court went on to state
"To informthe accused about his right to be
searched in presence of a gazetted officer  or
a magi strate under Section 50 of the NDPS Act
is an official act. Therefore, ordinarily it
is not deposed by police officer before the
Court that he had informed the accused about
his right to be searched in presence of a
gazetted officer or a nmgistrate under section
50 of the DPS Act since is to be presuned...
We may further say that in the case under the
NDPS Act, it is the duty of the Court to raise
presunption under section 114(c) of the
Evidence Act, if the police officer has not
deposed in his evidence before the Court and
i f t he Court does not rai se such a
presunption, then it would be failing in its

duty."
6. Section 50(1) of the NDPS Act reads
493
t hus :

"When any officer duly authorised under
Section 42 is about to search any person under
the provisions of Section 41, Section 42 or
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Section 43, he shall, if such person so
requires, take such person w thout

delay to the nearest CGazetted Oficer of any
of the departments nmentioned in Section 42 or
to the nearest Magistrate.”
7.This court in the case of Balbir (ibid) held:
"18. ... In the context in which this
ri ght has been conferred, it must naturally be
presuned that it is inperative on the part of
the officer to inform the person to be
searched of his right that if he so requires
to be searched before a gazetted officer or a
nmagi strate. To us, it appears that thisis a
val uable “right given to the person to be
searched in the presence of a gazetted officer
or amagi strate if he so requires, since such
a search would inpart much nore authenticity
and creditworthiness to the proceedings while
equal ly providing an.inportant safeguard to
the accused. To afford such an opportunity to
the person to be searched, he nmust be aware of
his right and that can be done only by the
aut hori sed of ficer i nform ng hi m The
| anguageis clear and the provision inplicitly
nakes it obligatory on the authorised officer
to inform the person to be searched of his
right...........
19. Under the Act” wide powers are conferred
on the officers and deterrent  sentences arc
al so provided for the offences under the Act.
It is obvious that the legislature while
keeping in viewthe menace of illicit drug
trafficking deened it fit to provide for
correspondi ng ‘safeguards to check the m suse
of power thus conferred so that any harm to
the i nnocent persons is avoided /‘and to
m ni m se the allegations of planting or
fabricating by the prosecution, Section'50 is
enact ed.
22, Therefore, it is to be taken
as an inperative requirenent on the part  of
the officer intending to search to inform the
person to be searched of his right that if  he
so chooses, he wll be searched in t he
presence of a gazetted of ficer or a
magi strate. Thus the provisions of “Section 50
are nmandatory.
8. It is to be noted that under the NDPS Act . punishnent
for contravention of its provisions can extend to rigorous
i mprisonnent for a termwhich shall not be less.-than 10O
years but which May extend to 20 years and also to fine
which shall not be |ess than Rupees one |akh but which my
extend to Rupees two |akhs, and the court is enpowered to
i npose a fine exceeding Rupees two | akhs for reasons to  be
recorded in its judgnent. Section 54 of the NDPS Act shifts
the onus of proving his innocence upon the accused; it
states that in trials under the NDPS Act it may be presuned,
unl ess and until the contrary is Proved, that an accused has
conmitted an offence under it in respect of the articles
covered by it "for the possession of which he fails to
account satisfactorily". Having regard to the grave
consequences that may entail the possession of illicit ar-
ticles under the NDPS Act, nanely, the shifting of the onus
to the accused and the severe puni shment to whi ch he becones

unnecessar




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 5

liable, the legislature has enacted the safeguard contained
in Section 50. To obviate any doubt as to the possession by
the accused of illicit articles under the NDPS Act, the
accused is authorised to require the search for such
possession to be conducted in the presence of a Gazetted
Oficer or a Magistrate. W endorse the find-
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ing in Balbir Singh's case that the provisions in this
behal f are mandatory and the | anguage thereof obliges the
of ficer concerned to informthe person to be searched of his
right to demand that the search be conducted in the presence
of a Gazetted Oficer or a Magistrate.

9. Havi ng regard to the object for which the provisions of
Section 50 have been introduced into the NDPS Act and when
the | anguage thereof obliges the officer concerned to inform
the person to be searched of his right to be searched in the
presence of a Gazetted Oficer or a Magistrate, there is no
room for drawi ng a presunption under Secti on 114,
illustration (e) _of the Indian Evidence Act, 1872. By
reason of Section 114 a court "nay presune the existence of
any fact whichit thinks likely to have happened, regard be-
ing had to the conmon course of natural events, human
conduct and public and private business, in their relation
to facts of the particular case." It may presunme " (e) that
judicial and official acts have been regularly perforned."
There is no room for /'such presunption because the possession
of illicit articles under the NDPS Act has to be
satisfactorily established before the court. The fact of
sei zure thereof after a search has to be proved.. Wen evi-
dence of the search.is given all that transpired in its
connection nmust be stated. Very relevant in this behalf 1is
the testinmony of the officer conducting the search that he
had informed the person to be searched that he was ‘entitled
to demand that the search be carried out-in the presence of
a Gazetted Oficer or a Magistrate and that the person had
not chosen to so demand. |f no evidence to this effect is
given the court nust assune that the person to be /searched
was not inforned of the protection the |aw gave hi m and nust
find that the possession of illicit articles under the NDPS
Act was not established.

10. W& are unable to share the High Court’s view that in
cases under the NDPS Act it is the duty of the court to
raise a presunption, when the officer concerned has not
deposed that he had followed the procedure nandated by
Section 50, that he had in fact done so. Mhen the officer
concerned has not deposed that he had foll owed the procedure
mandat ed by Section 50, the court is duty bound to conclude
that the accused had not had the benefit of the protection
that Section 50 affords; that, therefore, his possession of
articles which are illicit wunder the NDPS Act is not
established; that the pre-condition for his having to
satisfactorily accounted for such possession has not. been
met; and to acquit the accused.

11. The Hi gh Court relied upon the fact that the argunent
that Section 50 had been conplied with had not been nade
before the trial court and held that a point of fact could

not be taken for the first tinme in appeal. The protection
that Section 50 given to those accused of being in posses-
sion of illicit articles under the NDPS Act is sacrosanct

and cannot be disregarded on the technicality that the point
was not taken in the court of first instance.

12. Finding a person to be in possession of articles which
are illicit under the provisions of NDPS Act has, as we have
sai d, the consequence of requiring himto prove that he was
not in contravention of its provisions and it renders him
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i mprisonnent and a fine of Rupees two |akhs or nore. It s

necessary, there-
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fore, that courts dealing with offences under then NDPS Act
should be very careful to see that it is established to
their satisfaction that the accused has been inforned by the
concerned officer that he had aright to choose to be
searched before a Gazetted Oficer or a Magistrate. It need
hardly be enphasi sed that the accused nmust be made aware of
this right or protection granted by the statute and unless
cogent evidence is produced to show that he was nade aware
of such right or protection, there would be no question of
presum ng that the requirenents of Section 50 were conplied
with. Instructions in this behalf need to be issued so that
i nvestigation officers take care to conply wth t he
statutory requirenent and drug peddl ers do not go scot free
due to non-compliance thereof Such instructions would be of
great value in the effort to curb drug trafficking. At the
sanme tinme, those accused of possessing drugs shoul d, however
hei nous their offence nay appear to be, have the safeguard
that the | aw prescribes.

13.For the reasons -aforestated, the <conviction of the
appel l ants under the NDPS Act and the sentence inposed upon
them for the same must be set aside.

14. For the conviction of the appellants under the provisions
of the Bonbay Prohibition Act no separate punishnent was
awar ded. The Hi gh Court has not dealt with the aspect of
these offences. W find that the panchas did not support
the evidence of PSlIs Rathod and Rana, which further weakens
the case that 'charas’ was found in the possession of the
appel l ants. W cannot, therefore, sustain their conviction
under the Bonbay Prohibition Act.

15. The appeal is allowed. The judgnent and order ' under
appeal is set aside. The accused ate acquitted and shall be
di scharged forthwth.

498




