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ACT:

Rai | way Establi shnment Manual : Para 283 |--Enpl oyees of
Rai | ways established statutory and non statutory recognised
cant eens- Whet her railway servants.

HEADNOTE:

The petitioners in this group of ‘Wit “Petitions are
workers in canteens run in different railway establishnents.
The relief claimed in all the petitions is that the workers
concerned should be treated as railway enpl oyees and should
be extended all service conditions which are available to
the railway enpl oyees.

For conveni ence sake, the canteens have been classified
into three categories, viz., (i) Statutory canteens; (ii)
Non-statutory Recognised Canteens, and (iii) - Non-Statutory
Non- Recogni sed cant eens.

Chapter XXVIII of the Railway Establishment Mnua
contains the necessary instructions for running the can-
teens. Paragraph 2829 of Chapter XXVIII of the Manual refers
to the provisions of Section 46 of the Factories Act, 1948
and under-wites the fact that under these provisions, there
is a statutory obligation on the Railway Administration to
set up canteens in Railway establishments which are governed
by the said Act and which employ nore than 250 persons.
Par agraph 2831 | ays down the principles governing the set-
ting up of the canteens which apply also to the non-statuto-
ry canteens provided for under paragraph 2830. Paragraph
2832 inter alia states that although the Adm nistrati on can
enpl oy as agent a Staff Committee or a Co-operative Society
for managenent, the legal responsibility for proper nanage-
nment rests not with the agency but solely with the Railway
Admi ni stration.

The Departnent of Personnel & Training, Mnistry of
Personnel, Governnent of India, had issued Administrative
Instructions on Departmental Canteens in Ofices and | ndus-
trial Establishments of the Government. It is made clear in
these instructions that the orders issued under the said
Instructions are applicable to all Canteens/Tiffin Roons
functioning or to be set up in any Mnistry, Departnent,
Est abl i sh-
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nent, O fice, or Installation of the government of India
(I'ndustrial or non-industrial), including those functioning
under the Mnistries of Defence, P & T and Railways unless
these three Mnistries had previously decided to exenpt any
of the said Instructions due to specific reasons.

It was contended on behalf of the petitioner-workers
that, in view of the docunents on record there is no reason
why the enployees in the canteens concerned should not be
given the status of the railway enployees with all conse-
guenti al benefits.

On the other hand, it was contended on behalf of the
Rai | ways that (i) the canteen enpl oyees are appointed by the
Staff Managi ng Committees or Co-operative Societies and not
by the Railway Adm nistration and as such there is no rela-
tionship of master and servant between the Railwasy Adninis-
tration and the Canteen enpl oyees, and in no case can they
be deemed as holders of civil posts, either for Article 309
or for Article 311 of the Constitution; (ii) the contro
exercised by the Railway adm nistration is only to ensure
that the _canteens are run in conformty with certain re-
quirements; (iii) the Railways have a primary objective of
carryi ng goods and passengers and the welfare activities are
ancillary to the mai'n objective; (iv) the canteens continue
at the discretion of the Railway Adm nistration, and at any
stage the Governnent can change the formof this welfare
neasure and choose to have another set-up; (v) the Railways
undertake varied welfare activities, and if it is decided to
treat the enployees engaged in the canteens as railway
enpl oyees, it wll be difficult to resist the claim from
enpl oyees of these other institutions for a sinmlar status;
and (vi) the Railway Establishnent Manual~ contains the
necessary instructions for running the canteens, and hence
the Railway Administration should be deemed to have been
exenpted fromthe operation of the Admi nistrative Instruc-
tions on Departmental Canteens in Ofices and Industria
Establi shments of the Governnment, issued by the Departnent
of Personnel & Trai ning.

Allowing the petitions filed by the enployees of the
statutory canteens and non-statutory (recognised) canteens.
and dismssing those of the non-statutory (non-recognised)
canteens. this Court.

HELD: Statutory Canteens

(1) In terns of the Rules made by the State Governnents
under Section 46 of the Factories Act, 1948 it is obligatory
on the Railway Administration to provide a canteen in an
est abl i shnment whi ch enpl oys
689
nore than 250 persons. The provision of the canteen is
therefore, deenmed by the statute as a necessary conconitant
of the manufacturing activity. [692C, G

The enployees of the departnmental canteens/tiffin
rooms were declared as holders of civil posts wunder the
Government of India Notification dated Decenmber 11, 1979
which is annexed to the Admnistrative Instructions  on
Departnmental Canteens in Ofices and Industrial Establish-
ments of the Governnent. That Notification states that al
posts in the said canteens/tiffin roons are to be treated as
posts in connection with the affairs of the Union, and hence
the incunmbents would qualify as holders of civil posts.
Accordingly, service rules were framed under Article 309 as
per the notification issued by the Governnent of |India,
Department of Personnel & Training on Decenber 23, 1980.
[ 705H;, 706A- B]

(3) The provisions contained in the Admnistrative
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Instructions, show that the Government has a conplete con-
trol over the canteens and the workers enployed therein "are
hol ders of civil posts within the nmeaning of Article 311 of
the Constitution. There recruitnent and service conditions
are governed by the rules applicable to the enpl oyees of the
Department/ O fice/ Establi shnment to which the canteens are
attached. [701E]

(4) Athough there is nothing expressly on record to
show that the railway canteens are exenpted from the said
Admini strative Instructions, but even assuning that the
railway canteens are exenpted by virtue of the relevant
provisions of the Railway Minual, the fact remains that
there are as yet no notifications on the |ines of Decenber
11, 1979 and Decenber 23, 1980 issued for the benefit of the
enpl oyees in the railway canteens. [706E-F]

(5) I't cannot be argued that there is any difference in
the work perforned by the enployees in the canteens run in
the establishnents of the Mnistries. If the said two noti -
fications are applicable to the enployees in the canteens
run by ‘the other departnments of the Governnent of India,
there is no reason why the sane should not apply also to the
enpl oyees in the canteens run by the Railways. In the cir-
cunstances, it would be highly discrimnatory not to apply
the said two notifications to the enployees in the Railway
canteens. It woul d/'be violative of Articles 14 and 16 of the
Constitution. The enpl oyees in the Statutory canteens of the
Rail ways will therefore have to be treated as Railway serv-
ants. [706F-H 707A]

690

(6) Thus the relationshipof enployer and enployee
stands created between the Railway Adnministration and the
canteen enpl oyees fromthe very inception. Hence, it . cannot
be gainsaid that for the purposes of the Factories Act the
enpl oyees in the statutory canteens are the enpl oyees of the
Rai | ways. [707B]

Order dated 22.10.1980 in Givil Appeal No. 368 of @ 1978
(Supreme Court); Madras Hi gh Court; Wit Appeals Nos. 414-
415 of 1978. referred to.

(7) If by virtue of all these facts the enployees are
entitled to the status of Railway enployees they cannot be
deprived of that status merely because sone other ~ enpl oyees
simlarly or dis-simlarly situated may also claimthe sane
status. The argunment to say the |least can only be described
as one in terroram and as any other argunent of the kind
has to be di sregarded. [ 708E]

Non- St at ut ory Recogni sed Cant een

(8) These canteens are run in the establishnments which
enpl oy 250 or |less than 2.50 enpl oyees; and are | established
with the prior approval and recognition of the Railway
Board. There is hardly any difference between the statutory
canteens and non-statutory recogni sed canteens. “The only
material difference is that while one is obligatory | under
the Factories Act, the other is not. However. there ‘i's no
difference in the managenent of the two type of canteens.
[71 1 G 712C

(9) The Admnistration Instructions on Departnenta
Canteens in Covernment Ofices and Covernment Industria
Establ i shments do not make any difference between the two so
far as their applicability is concerned. Hence, it cannot be
seen why any distinction be made between the enpl oyees of
the two types of canteens so far as their service conditions
are concerned. For this very reason, the two notifications
of Decenmber 11, 1979 and Decenber, 23, 1980 should also be
equally applicable to the enpl oyees of these canteens. [7
12G H|
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(10) If that is so, then these enpl oyees would also be
entitled to be treated as railway servants. A classification
nmade between the enployees of the two types of canteens
woul d be unreasonable and will have no rational nexus wth
the purpose of the classification. Surely it cannot be
argued that the enpl oyees who otherw se do the same work and
work under the sane conditions and under a sinmlar nanage-
nent have to be treated differently nerely because the
cant een happens to be
691
run at an establishment which enpl oyees 250 or |ess than 250
menbers of the staff. [712H;, 713A- B]

Non- St at ut ory Non- Recogni'sed Cant eens

(11) These canteens are run at establishnments which
enploy 100 or less than 100 enpl oyees, and are established
wi t hout prior approval or recognition of the Railway Board.
[ 692E]

The  Canteens are run nore or |ess on ad hoc basis, the
Rai | way Adm ni'stration having no control of their function-
ing. They are not required to be nanaged either as per the
provi si ons _of the Railway Establishment Manual or the Adm n-
istrative Instructions.” In the circunstances the workers
engaged in these canteens are not entitled to claim the
status of the railway servants. [713H 714A]

JUDGVENT:

ORI G NAL JURI SDI CTI ON:

Wit Petitions (C) Nos. 2275-86 of 1982 Etc.
(Under Article 32 of the Constitution of India)
W TH

Speci al Leave Petition (C) No. 4090 of 1985.

From the Judgnent and Order dated 4.12. 1984 of the
Madras Hi gh Court in WA. No. 414/78.

B. Datta, Additional Solicitor General, G Ramaswany,
Additional Solicitor General, MK Ramanmurthy, V.M @ Tar-
kunde, Gobind Miukhoty, S.C. Manchanda, G B. Pai, K/K Venug-
opal, Ms. Shyanala Pappu, MA. Krishnamurthy, M. Chandan
Ramanmurthy, J.D. Jain, MsS. Kanwaljit Kochhar, K. B. Rohtagi
B.R Agarwal a, Ms. Sushnma Manchanda, R.B. Hathi khanwal a, Ms.
Sunita Sharma, P.H Parekh, S.S. Khanduja, Y.P. Dhingra,
B.K. Saluja, H'S. Parihar, Vipin Chandra, R K. Mheshwari,
Pranod Dayal, R P. Saxena, D.K. Garg, A D. Sanger, Pranod
Swarup, Krishna Prasad, P.C. Kapur, A N Badriyar, MP. Jha,
V. N. Sharnma Petitioner-inperson, B.B. Sahoo, S. Srinivasan
Vi neet Kumar, M. Urmla Kapoor, Ms. S. Janani, Dalveer
Bhandari, C. Ramesh, G D. Gupta, L.K Gupta, G Venkatesh
Rao, Ms. A. Subhashini, M. Sushma Suri, C V. Subba Rao, P
Par meshwaran, J.R Das, S.K. Patri, M. Lira
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Goswami, D.N. Mshra, V.J. Francis, NM Popli, S. K. | Dhin-
gra, K. J. John, Y.P. Rao, Mhabir Singh, Ms. Bharti ' Anand,
I ndra Makwana and S.K. Jain for the appearing parties.

The Judgrment of the Court was delivered by

SAWANT, J. This group of petitions concerns the workers
in canteens run in the different railway establishments. The
relief claimed in all the petitions is that the workers
concerned should be treated as railway enployees and should
be extended all service conditions which are available to
the railway enpl oyees.

2. For our purpose, these canteens have to be classified
into three categories, viz. (i) Statutory Canteens--These
are canteens required to be provided conpul sorily in view of
the provisions of Section 46 of the Factories Act, 1948
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(hereinafter referred to as the Act) since the Act admitted-
Iy applies to the establishnments concerned and t he enpl oyees
working in the said establishnments exceed 250; (ii) Non-
Statutory Recogni sed Cant eens--These canteens are run in the
establ i shnents which may or may not be governed by the Act
but which admittedly enpl oy 250 or |less than 250 enpl oyees,
and hence, it is not obligatory on the railways to nmmintain
them However, they have been set up as a staff-welfare
neasure where the enployees exceed 100 in nunber. These
canteens are established with the prior approval and recog-
nition of the Railway Board as per the procedure detailed in
the Railway Establishment Manual; and (iii) Non-Statutory
Non- Recogni sed Cant eens--These canteens are run at estab-
lishments in category (ii) above but enploy 100 or |ess than
100 enpl oyees, and are established without the prior approv-
al or recognition of the Railway Board

3. The present petitions concern enployees in all the
three types of  canteens. It wll be convenient to dea
separately wth the enployees in the three types of can-
teens, because, the history of litigation and the argunents
advanced in respect of each of the categories are different.

4.(i) Statutory Canteens: Section 46 of the Act which
makes it obligatory on an occupier of a factory as defined
under the Act, to provide a canteen or canteens where nore
than 250 workers are ordinarily enpl oyed runs as foll ows:
"Canteens: (1) The State Governnent nay make rul es
693
requiring that in.any specified factory wherein nore than
two hundred and fifty workers are ordinarily ‘enployed, a
canteen or canteens shall be provided and nmaintained by the
occupi er for the use of the workers.
(2) Wthout prejudice to the generality of ~the foregoing
power, such rules nay provide for--
(a) the date by which such canteen shall be provided;
(b) the standards in respect of construction, accomvbdati on,
furniture and ot her equi pment of the canteen
(c) the foodstuffs to be served therein and the charges
whi ch may be nmade t herefore;
(d) the constitution of a managi ng comittee for the canteen
and representation of the workers in the nanagenment of the
cant een;
(dd) the itens of expenditure in the running of the canteen
which are not to be taken into account in fixing the cost of
foodstuff and which shall be borne by the enpl oyer;
(e) the delegation to the Chief Inspector, subject to  such
conditions as may be prescribed, of the power to nake rules
under cl ause (c)."
It is evident fromthe aforesaid provision that the occupier
of a factory (a railway establishnment for the purposes of
the said provisions is a factory within the neaning of the
Act) is not only obliged to run a canteen where nore than
250 workers are enployed but is also obliged to abide by the
rul es which the concerned Government may nake, including the
rules for constitution of a managing commttee for running
the canteen and for representation of the workers in the
managenent of the canteen. The occupier nmay al so be required
to bear a part of the expenses of running the canteen and to
conply wth the rules prescribing standards in respect of
construction, accomopdation, furniture and other equipnent
of the canteen the foodstuffs to be served and the prices to
be charged for them In other words, the whol e paraphernalia
of the canteen has to conformto the statutory rules made in
that behalf. As is pointed out on behalf of the Railways, it
appears that there are 89 such statutory canteens function-
ing in the railway premi ses.
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5. It appears that the workers working in the statutory

canteen at Loco-Carriages and El ectrical Wrkshops of the
South Eastern Railways Wrkshop, Kharagpur had preferred a
wit petition in the Calcutta High Court praying for a
direction to the Union of India to recognise themas rail way
enpl oyees and grant them all service conditions available to
the railway enployees. A |learned Single Judge by his deci-
sion dated 7.8. 1973 disnmissed the said petition holding
that the workers were not entitled to the reliefs clainmed by
them Against the said decision, the workers preferred an
appeal before the Division Bench of the said Court and the
Di vi sion Bench by its decision of July 16, 1974, allowed the
sanme and directed the respondent Union of India to recognise
the workers as enpl oyees of the Railway Adm nistration under
the Factories Act, but rejected the demand to pay salary and
al  owances to themas if they were railway enpl oyees. On the
ot her hand, the Hi gh Court held that the enploynment of the
workers must -~ be deened to be on the basis of appointnent
letters '‘and that they had no statutory or legal right and
the Railway Adm nistration had no correspondi ng statutory or
legal obligation to pay salaries etc. above the mininum
wages, or dearness al l'owances as clained by them The court
held that their service conditions were in the realm of
contract or depending on a policy followed by the Railway
Adm nistration, at /its discretion. Being aggrieved, the
Union of India had cone in appeal to this Court being Cvi
Appeal No. 368 of 11978. This Court by its order of October
22, 1980 di sposed of the appeal as foll ows:
"The benefits accruing to the workers under the decision of
the Calcutta Hi gh Court do not require to be interfered with
in this appeal. Prima facie we are inclined to agree that
the H gh Court decision is right. Mreover, the |earned
Attorney GCeneral agrees to apply the Act as if it were
applicable to canteen enployees. Inthis view, a fina
pronouncenment on this question by this Court need not be
given in the present case. W leave it open to Union of
India in an appropriate case to raise the point and seek a
pronouncenent . "

The Act referred to in the aforesaid order obviously
nmeans the Factories Act. Therefore, what was confirmed by
this Court was the declaration given by the Calcutta Hi gh
Court that the enployees of the Statutory Canteens were
rai |l way. enpl oyees for the purposes of the Factories Act —and
that their service conditions were determined by the  con-
tract as incorporated in their appointment letters or by the
policy decision of the Railway Adm nistration ~which was
di scretionary. It is
695
necessary to note this fact at the very outset.

It has further to be remenbered that the Cal cutta High
Court had given the aforesaid declaration in favour of the
statutory canteen workers notw thstanding the fact that the
canteens were managed by the Committee of Managenment nomi -
nated by the Railway Adm nistration or by a nanaging commt-
tee el ected or nonminated by the enpl oyees or by the Corpera-
tive Society relying on the express provision contained in
Chapter XXVIII* O ’'the Railway Establishnent Manual. It
may, however, be mentioned that the High Court had taken
into consideration Note 2 of Para 2834(2) of the Mnua
which had declared that in cases where the canteens were
being run on cooperative basis either by the Co--operative
Society or the nanaging committee of the staff, the canteen
staff shall not be treated as railway servants because in
that case nmaster and servant relationship existed between
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the Co-operative Society (through its nanaging comittee)
and the concerned enpl oyees. The Hi gh Court had relied upon
the fact that even in such cases the entire cost of the
staff was reinbursed by the Railway Administration to the
Co-operative Society managing conmittee and that over-al
control over the canteen and the staff, vested in the Rail-
way Administration. In fact, the direction under para 2832
of the Railway Establishnent Manual was that where even a
Co-operative Society was running the canteen, the bye-I|aws
of the Society should be suitably amended to provide for
such overall control by the Railway Adninistration since the
I egal responsibility for the proper managenent of the can-
teen vested not with the agent like the Co-operative Soceity
but solely with the Railway Adm nistration

6. 1t is undoubtedly true, however, that this Court in
its Order dated Cctober 22, 1980 had reserved the right to
the Union of India to raise the question as to whether the
enpl oyees of the Statutory canteens were the enployees of
the Railway Establishnent, finder the Factories Act and get
a pronouncerrent on the sane. It appears that after the said
order of this Court, the Railway Board had issued a letter
dated May 22, 1981 to the General Manager, South Eastern
Rai | way, Cal cutta Conveyi ng the decision of the Mnistry of
the Railways that the enpl oyees of Kharagpur Wrkshop Stat u-
tory Canteen, (whichenployees were a party to the said
decision) should be deened to be railway servants wth
effect from Cctober 22, 1980 and till ~ Governnent decided
ot herwi se, the said workers woul d continue to be governed by
the conditions of « service and enoluments as  existed on
Cctober 21, 1980. It was also stated therethat  what was
stated in the letter had the sanction of the President and
the letter was issued/wth
696
the concurrence of the Finance Directorate of the Mnistry
of Railways. Subsequently, the Board issued another circular
letter of June 8, 1981 addressed to the General Managers of
all Indian Railways stating therein that it was decided that
enpl oyees of all other statutory canteens on the railways
irrespective of the type and nanagenent of the canteens
shoul d al so be deened to be railway servants w. e.f. ~ Cctober
22, 1980 and that till Governnent decided otherw se, the
staff of the statutory canteens would continue to be -gov-
erned by the conditions of service and enolunments as existed
on Cctober 21, 1980.

7. On March 11, 1982, the Railway Board.issued a letter
and referred to its earlier conmunication of June 8, 1981
and Septenber 18, 1981. In this, letter, it was stated that
pursuant to the said two earlier conmmunications (where it
was stated that the question of pay scale and  retirenent
benefits were under consideration and that a separate comu-
ni cation would follow), a Schedul e showi ng revi sed pay scal e
applicable to the enpl oyees of the statutory canteens of the
rail ways was enclosed for necessary action. The letter
stated that the existing enpl oyees of these canteens would
be entitled to exercise an option under Rule 2019 (F.R 23)
and Rule 1|l either to retain their existing pay scale as
presently applicable to themor opt for the revised pay
scal e. However, on pronotion such enpl oyees woul d be compul -
sorily brought on to the revised pay scales. It was nade
clear that those who opt for the revised scal es woul d not be
eligible to other facilities/perquisites admssible to them
in their existing pay scale such as free food, snacks,
comm ssion etc. A period of three nonths was given for
exercising the option and it was stated that if no option
was exercised it would be assunmed that the enployees con-
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cerned had elected to be governed by the revised pay scales
w.e.f. COctober 22, 1980. The Schedul e annexed to the letter
nmentioned, anobng other things, that the canteen enployees
will be entitled to the dearness allowance, house rent
all owance and city conpensatory all owance as per the in-
structions issued by the Railway Mnistry; that the age of
retirement of enployees would be 58 years as in the case of
other railway enployees; and that the enployees of the
canteen would be entitled to the benefit of productivity
i nked bonus on the principles applicable to the stall of
the officel/establishnent to which they were attached from
the date of their being declared as railway servants.

8. In a decision of this Court reported in 1988 (4) SCC
478, this Court directed that for the purpose of calculating
pensionary benefits, the service rendered by the said em
pl oyees prior to Cctober 22, 1980 should al so be conputed.
By its letterr dated May 13, 1983 addressed to
697
all the General Managers, the Mnistry of Railways placed on
record the  fact that pursuant to the Order of this Court
dated Cctober 22, 1980 the enployees of all the statutory
and 11 Del hi based nonstatutory canteens had been treated as
railway servants w e.f. COctober 22, 1980, and the revised
pay scal e applicable to the enpl oyees had been comruni cated
vide the Railway Board” s letter dated March 11, 1982.

9. On Decenber 4, 1984, a Division Bench of the Madras
Hi gh Court delivered a Judgnent in Wit Appeal No. 414 of
1978, Railway Board & Anr. v. Parthasarthy and Anr., and in
Wit Appeal No. 415 of 1978 relying upon the worder dated
Cct ober 22, 1980, passed by this Court and held that can-
teen-enpl oyees will have to be treated as railway enployees
for the purposes of the Factories Act, in view of th, con-
cession nmade by the Railways before this Court and also the
con cession made by the counsel appearing for the Railways
bef ore the Hi gh Court.

10. W have then on record an Ofice Order dated  July
27, 1983 issued to an enpl oyee of a statutory canteen con-
veying to himappointnent as a TY/ O eaner in a scale of pay
plus wusual allowances we.f. January 12, 1983. In this
order, it is stated that the enployee would be eligible for
house rent allowance under the Rules in force fromtine to
time, that he will be on probation for a period of one -year
and that the appointnent would be term nated with 14 days’
notice on either side. It is, however, added that ~no such
noti ce would be required, for the term nation of service as
and by way of renmoval or dismissal as a disciplinary nmeasure
effected after conpliance with the provisions of clause (2)
of Article 311 of the Constitution of India. It 1is also
stated that the enpl oyee should take oath of allegiance to
the Union of India and that he should apply for allotnent of
quarters within 7 days fromthe date of his appoi ntnent and
then al one should apply for house rent all owance.

11. It is now necessary to refer to the relevant ' provi-
sions of the Railway Establishment Manual which deal  wth
the canteens. Paragraph 2829 of Chapter XXVIII of the Manua
refers to the provisions of Section 46 of the Factories Act
1948 and underwites the fact that under these provisions,
there is a statutory obligation on the Railway Administra-
tion to set up canteens in Railway establishments which are
governed by the said Act and which enploy nore than 250
persons. The paragraph further nentions that Railway Adm n-
istration should strictly abide by the rules which are
franed by the respective State
698
CGovernments under sub-section 2 of the Act regarding the
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constitution of the Managing Committees of such canteens.
Paragraph 2832 then ordains that the staff served by the
sai d canteens should be actively associated in their nmanage-
ment, and for this purpose a Conmittee of managenment of the
staff should be formed in accordance with the rules framed
by the concerned State Governnent. The paragraph further
states that although the Admi nistration can enploy as agent
a Staff Committee or a Co-operative Society for nmanagenent,
the legal responsibility for proper managenment rests not
with the agency but solely with the Railway Administration.
In case the managenent is entrusted to a consumer co-opera-
tive society the bye-laws of the society are directed by the
said paragraph to be anended suitably to provide for an
overall ~control by the Railway Admnistration. Paragraph
2834 deals with the incidence of cost of the canteens. As
regards the statutory canteens, the paragraph directs that
in addition to the facilities which are given to the non-
statutory  canteens, -the Admnistration will have also to
bear the expenditure on the entire paraphernalia including
the furniture as well as the salaries of the cook and the
canteen staff. Note 2 of the said paragraph then states that
where the canteens are being run on co-operative basis
either by co-operative society or by Managing Comrmittee of
the staff and there subsists a relationship of master and
servants between /the society/ managing conmittee and the
workers, i.e. where the canteen staff has been enpl oyed by
the society/ managi ng comittee and not by the Admi nistration
as such, the canteen-staff are not to be treated as railway
servant even though the cost of this staff is reinbursed by
the Admi nistration.

12. W have also on record the second edition (1988) of
"ADM NI STRATI VE | NSTRUCTI ONS ON DEPARTMENTAL CANTEENS IN
OFFI CES AND | NDUSTRI AL ESTABLI SHVENTS OF © THE GOVERNMENT"
issued by the the Deptt. of Personnel & Training, Mnistry
of Personnel, Public Gievances & Pensions of the Govt. of
India, first published in 1980 (hereinafter briefly called
as the Instructions). They are applicable to:

(a) Canteens/Tiffin Rooms set up on departnental basis and
run as per schene issued by the Deptt. of Personnel and
Trai ni ng;

(b) Canteens/Tiffin Roons set up on Co-operative basis by a
Soci ety of CGovernnent enployees with the Head of the Deptt./
O ficel/ Establishment or his nonminee as Chairman; and

(c) Canteens/Tiffin Rooms set up in |Industrial Establish-
ment s

699

(other than those covered under Section 46 of the  Factories
Act) of the CGovernnment and which have not been exenpted from
following the rules in the said Instructions due to the
availability of a separate and distinct set of rules and
gui delines franmed by the controlling Mnistries/Departnents.
(para 1.3)

It is nmade clear in these Instructions that the ' orders
i ssued wunder the said Instructions are applicable to al
Canteens/Tiffin Roons functioning or to be set up in -any
M nistry, Department, Establishnent, Ofice, Installation of
the Government of India (industrial or nonindustrial) which
shoul d be centrally registered with the office of the Direc-
tor of Canteens, Deptt. of Personnel & Training, New Del hi
i ncl udi ng those functioning under the Mnistries of Defence,
P & T and Railways, unless these three Mnistries had previ-
ously decided to exenpt any of their Canteens/Tiffin Rooms
from the purview of the said Instructions due to specific
reasons, and they had framed or they propose to frane a
separate set of instructions for the exenpted canteens.
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(para 1.4). The Instructions further state that the policy
matters and coordi nati on on canteen matters will be central -
Iy done by the Deptt. of Personnel and Training (Director of
Canteens) (para 1.14). To be entitled to subsidy all the
departmental canteens have to get thenselves registered
centrally wth the Director of Canteens and Training (Para
1.15). The <canteens are entitled to subsidy on wages and
gratuity payable to the workers enployed in the canteens and
for their wuniforms as well as to capital and replacenent
grants for equipnent including utensils, crockeries, cutt-
lery and furniture and also to interest-free loans. 1In
addition to subsidy for equi pnent, the canteens are also
entitled to other facilities such as accompdati on on nomi -
nal rent of Rs. 1 electricity, water etc. The Instructions
internms state that since the canteens are run departnental -
ly as a neasure of staff welfare, the beverages, snacks and
neal s etc. have to be nmade available to the staff at econom
ic rates and for this purpose the Governnent has to provide
necessary accommodation at the nom nal rent and provide the
necessary grants, subsidy and |oans. (Para 1.2). In, addi-
tion, the concerned Departnent/Office has to bear the elec-
tricity and water bills. In chapter V which deals with the
personnel in the canteens, the Instructions lay down the
entitlenment of Canteens/Tiffin Roonms to the nunber and
cat egori es of enployees according to the gr ades of
Canteens/ Tiffin Rooms. Wth regard to the recruitnment rules,
conditions of service, status and the scal es of pay of the
canteen workers, ‘the procedure for taking  disciplinary
action against themas well as for giving training to them

the chapter makes it clear that since the canteen workers
have acquired the status of the holders of civil posts
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w.e.f. October 1, 1979, their recruitnment and conditions of
service etc. would be governed by the rules framed ' under
proviso to Article 309 of the Constitution contained in GSR
54 issued under CGovernment of |ndia, Departnment of Personne

and Training Notification dated 23rd Decenber, 1980. It s
nade clear that the said rules also apply to the ‘enployees
of the Canteens run by the Co-operative Societies in con-
junction wth the bye-laws of the Society and |ocal co-
operative laws in force. It is further made clear that the
workers in the non-statutory departnmental and co-operative
Canteens/ Tiffin Rooms will be paid the pay and al |l owances at
the same rate and on the sanme basis we.f. 26.9. 83 on which
the enpl oyees of the statutory canteens are paidthe sane.

The chapter al so nentions that before taking any disci-
plinary action against any canteen worker procedure as set
out in chapter 1V (Conduct and Discipline) of GSR of 1954
dat ed 23rd Decenber, 1980 published in the Gazette of ~ India
Part Il Section 3, sub-Section (1) dated 17th January, 1981
will be followed. The chapter further directs periodica
training progranmes to be arranged by the Director of Can-
teens for managerial, personnel and other canteen staff.

113. Chapter VI contains guidelines for constituting the
Managi ng Committees of the canteens. This chapter ordains
that the Chairman of the managi ng committee should prefera-
bly be the Head of the Departnent/Oifice himself or his
Deputy, and that the Honorary Secretary of the nanaging
conmittee should normally be the Wlfare Oficer or the
Admi ni strative Oficer of the Department/ Ofice of the
m nimum rank of a Section Oficer or a Major or equivalent
in services, who shall be nom nated by the O fice/Establish-
ment, and in the case of Co-operative Canteens nmay be el ect-
ed as per the bye-laws of the Society. One of the officials
who shoul d be of the rank of Section Oficer/Mjor or above
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is to be nominated on the nmanaging Committee by the Chair-
man. Paragraph 6.11 defines the Legal Status of the Managi ng
Conmittee. It says that the Conmittee functions in the
Deptt./ O ficelestablishnent of the Government of India for
the welfare of the Govt. enployees, under the orders of the
Government of India and its functions are connected with the
affairs of the Union. The Commttee, therefore does not
enj oy an autononous status. Wth respect to the contractua

obligations, it functions "for and on behalf of the the
President of India". The proceedings of the Conmittee wll
not be conducted or decided on resolutions or voting system
but the official decision will rest with the Chairman of the
Managi ng Conmitsee or the Head of the Departnent/Oifice. In
the case of canteens run by the co-operative societies, this
provision is to apply as per the

701

bye-laws of the society and the co-operative law in force

The presence of the Chairman and the Hony. Secretary is
necessary to-constitute the quorumfor holding the neeting
of the Managi ng Committee. The Head of the Departnent/Ofice
is given power to depute a Covernment servant of the rank of
Section Oficer/equival ent or below if he can be spared, for
part tine or whole tinme assistance to the Managing Commt-
tee. The Departnment/ O fice concerned is required to provide
stationery, stencils, cyclostyling facilities, post age
stanps, office assistance etc. to enable the Managing Com
mttee to conduct its business.

14. The annual \ accounts of the Canteens have to be
submitted to the Financial Advisers of the Department/Ofice
concerned wth copies thereof 'to the Director of = the can-
teens, and the audit of the accounts of the Canteens/Tiffin
Roons is to be carried out by the Departnentalised Accounts
Organi sations of the concerned Mnistries/Departnents/ O -
fices. Qut of the surplus of net profits of the Canteens,
1/3 amount is required to be remtted to the Director of
Canteens Funds for welfare of the canteen enployees in
gener al

15. Al the aforesaid provisions apply to all types of
Tiffin Roons classified into Type B and A where the strength
of the Department/Office is between 25-49 and 50-99 respec-
tively and to the Canteens classified in Types D, C, B and A
where the strength is between 100-249, 250-499, 500-699  and
700- 1200 respectively. Wiere the strength is above 1200 a
further higher classification is given to the Canteens.

16. These provisions contained in the Instructions,
therefore, show that the Government has a conplete contro
over the canteens and the workers enployed therein are
hol ders of civil posts within the nmeaning of Article 311 of
the Constitution. Their recruitnent and service  conditions
are governed by the rules applicable to the enpl oyees of the
Government Deptt./ O fice/ Establishment to which the canteens
are attached.

17. It is against this background that we have to  con-
sider the question as to whether the staff enployed in the
statutory canteens ni the Railway Establishnment, industria
or non-industrial, are railway enployees or not. According
to the workers, in view of the aforesaid docunents on record
there is no reason why the enployees in the canteens con-
cerned should not be given the status of the railway enpl oy-
ees with all consequential benefits. On the other hand, the
702
contention advanced on behalf of the Railways is that the
docunents in question show that the enpl oyees of the statu-
tory canteens are to be deened railway enployees only for
the purpose of the Factories Act and for no other purpose.
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In no case, they can be deened as holders of «civil posts
either for Article 309 or for Article 311 or for any other
pur pose.

18. On behal f of the enpl oyees, a prelimnary objection
was raised, nanely, that in view of the order of this Court
dated Cctober 22, 1980 in GCvil Appeal No. 368 of 1978 and
another, it 1is not opento the Railways to agitate the
guesti on whether the enployees in the statutory canteens are
railway enployees or not, and further whether they are
rail way enpl oyees for the purposes of the Factories Act. W
are not inclined to entertain this objection for it is clear
from the said order that the Court had left open even the
guestion as to whether the enpl oyees of the statutory can-
teens were railway enployees for the purposes of the said
Act. Hence, the question whether they are enployees of the
railways for all purposes necessarily remains res integra.
We rmay reproduce here the said order which is clear enough
on the subject:

"The ~ benefits accruing to the workers under the
decision " of the Calcutta High Court do not require to be
interfered with in this appeal. Prima facie we are inclined
to agree that the High Court decisionis right. Moreover,
the |learned Attorney General agrees to apply the Act as if
it were applicable to canteen enployees. In this view a
final pronouncenment on'this question by this Court need not
be given in the present case. W |eave it open to the Union
of India in an appropriate case to raise the point and seek
a pronouncenent .

Leave granted in the petition flied by Railway
Cant een Karmachari Associ ation

We have in C A No. 368 of 1978 passed an order and
the point raised by the workmen in this _appeal ' closely
resenmbles the one raised in the sister case just ‘referred
to. We apply the sanme principle as has been decided by the
Calcutta High Court to this case also and the worknen will
be given the sane benefits. W, however, nake it clear here
also that the Union of India will be free in an appopriate
case to chall enge the correctness of the |egal point
703
decided by the Calcutta High Court. It will be equaly open
to the workmen to challenge the decision of the Delhi High
Court if it becones necessary. Wth these —observations we
di spose of both the appeals. The appellants in C_A No.
368/ 1978 will pay the costs of the respondents."”

It nust be remenbered in this connection that both the
Calcutta and the Madras Hi gh Courts had taken the view that
the enployees in the statutory canteens were the  enpl oyees
of the Railways for the purposes of the said Act. The Delh
Hi gh Court had distinguished the decision of the Calcutta
High Court on the ground that, that decision did not /apply
to the enployees in the non-statutory canteens with-which it
was concerned, and had held that the enpl oyees of the non-
statutory canteens were not railway enpl oyees for any ' pur-
pose. It is in this circunstance that this Court had given
liberty to the Railway Admi nistration as well as the enploy-
ees to challenge the respective decisions of the Calcutta
and Del hi High Courts. It will not, therefore, be correct to
say that this Court had pronounced its final opinion on the
said issue by the said order. It has also to be remenbered
in this connection that the issue before this Court in those
matters was whether the enployees either of the statutory or
non-statutory canteens were the railway enployees for the
purposes of the Factories Act. The larger issue whether they
were railway enployees for all purposes was neither dis-
cussed nor even tentatively decided in those proceedi ngs. W
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are, therefore, of the viewthat both the said issues are at
large in the case of the enployees of the statutory as well
as of the non-statutory canteens.

19. Before us therefore two issues arise for considera-
tion, viz. (a) whether the enployees of the statutory can-
teens are railway enployes for the purposes of the said Act?
and (b) whether they are railway enployees for all other
pur poses as well?

20. As regards the first contention, nanely, whether the
sai d enpl oyees are the enployees of the Railway Adm nistra-
tion for the purposes of the said Act, according to us the
view taken by the Calcutta H gh Court in that behalf is
correct. Section 2(1) of the Factories Act defines "worker"
as follows:

"Worker" rmeans a person enployed, directly or through any
agency (including a contractor) with or without the know -
edge of the principal enployer; whether for renuneration or
not in any manufacturing process or in
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cl eaning " any part of the machinery or premnmises used for a
manuf act uring process, or in any other kind of work inciden-
tal to, or connected wi th, the manufacturing process, or the
subj ect of the manufacturing process but does not include
any menber of the armed forces of the Union;"

Since in terns of the Rules nade by the State Govern-
nents under Section 46 of the Act, it is obligatory on the
Railway Administration to provide a canteen, and the can-
teens in question have been established pursuant to the said
provision there is no difficulty in holding that the can-
teens are incidental to or connected with the manufacturing
process or the subject of the manufacturing process. The
provision of the canteen is deened by the “statute as a
necessary conconitant of the manufacturing activity. Para-
graph 2829 of the Railway Establishnent~ Manual recogni ses
the obligation on the Railway Adm nistration created by the
Act and as pointed out earlier paragraph 2834 nakes provi -
sion for neeting the cost of the canteens. Paragraph 2832
acknow edges that although the Railway Adm nistration may
enpl oy anyone such as a Staff Conmmttee or a Co-operative
Society for the managenent of the canteens, the legal re-
sponsibility for the proper nanagenment rests not with such
agency but solely with the Railway Admi nistration. |[|f the
managenent of the canteen is handed over to a consuner
cooperative society the bye-laws of such society have to be
amended suitably to provide for an overall-control by the
Rai | way Adm ni strati on.

21. In fact as has been pointed out earlier the Admnis-
trative Instructions on departnmental canteens in terns state
that even those canteens which are not governed by the / said
Act have to be under a conplete adm nistrative control of
the concerned Departnent and the recruitnent, service condi-
tions and the disciplinary proceedings to be taken ‘against
the enployees have to be taken according to the rules  made
in that behalf by the said Departnent. In the circunstances,
even where the enpl oyees are appointed by the Staff Commt-
tee/ Cooperative Society it will have to be held that their
appoi ntnent is nade by the Departnent through the agency of
the Committee/ Society as the case may be. In addition, as
stated earlier, the Railway Board by its circular dated June
8, 1981 had conmunicated that it was decided to treat the
enpl oyees of all statutory canteens, as railway servants
irrespective of the type and nmanagenent of the canteens, and
to extend to themthe conditions of service and enolunments
of the railway servants as existed on October 21, 1980,
w.e.f. 22nd October 1980. No doubt it was stated in this
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letter that the said decision would
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prevail till Governnent decided ot herw se. Subsequently on
March 11, 1982, the Board al so prescribed the pay-scales,
dearness al |l owance, house rent allowance, city conpensatory
al  owance and productivity bonus, and fixed the age of their
superannuation. As also pointed out earlier, this court in
its decision reported in 1988 (4) SCC 478, subsequently
directed that for the purpose of calculating pensionary
benefits the service rendered by the said enpl oyees prior to
Cct ober 22, 1980 would be conputed. What is further, the
Mnistry of Railways by its letter of May 13, 1983 pl aced on
record the fact that not only the enployees of all the
statutory canteens but the enpl oyees of eleven Del hi based
non-statutory canteens had been treated as railway servants
with effect from Cctober 22, 1980. It nust be remenbered in
this connection that neither the Railway Mnistry nor the
Rai |l way Board had stated in their letters/orders that the
enpl oyees of the statutory canteens and of the eleven Delh

based non-statutory canteens were being treated as railway
servants only for the purposes of the Factories Act or that
they were to be so treated till further decision of this
Court.

It is possible to place a liberal construction on these
letters/ orders and interprete the rel evant direction nane-
ly, "till further directions fromthe Governnment" as being
the directions after the decision of this- Court in the
present matters, and for the sake of argunent we nay proceed
on that basis while dealing withthe present contention. The
admtted facts, however, are that these canteens have been
in existence at their respective places continuously for a
nunber of years. The premises as well as the entire para-
phernalia for the canteens is provided by the Railway Adm n-
istration and belong to it. The enpl oyees engaged in the
cant eens have al so been in service uninterruptedly for nany
years. Their wages are reinbursed in full by the Ry. Adm n-
istration. The entire running of the canteens including the
work of the enployees is subject to the supervision and
control of the agency of the Railway Adm. whether the
Agency is the staff-committee or the society. In fact, as
stated by the Ry. Administration in its Establishnment
Manual the |legal responsibility for running the canteen
ultimately rests wth it, whatever the agency that nay
i ntervene. The nunmber and the category of the staff  engaged
in the canteen is strictly controlled by the Adnministration
As has been pointed out earlier, nuch before the order of
this Court dated October 22, 1980, the enployees of the
departmental canteens/tiffin rooms were declared as holders
of civil posts under the Government of India Notification
No. 6(2)/23/77-Wel fare dated Decenber 11, 1979 which notifi-
cation is an annexure-4 to the Administrative Instructions
706
referred to above. That notification stated that all  ‘posts
in the said canteens/tiffin roons are to be treated as posts
in connection with the affairs of the Union, and according-
Iy, present and future incunbents of such posts would quali-
fy as holders of civil posts under the Central CGovernnent.
The notification further stated that necessary rul es govern-
ing the conditions of service of the enployees would be
franed under proviso to Article 309 of the Constitution to
have retrospective effect from Cctober 1, 1979. Accordingly
the service rules were framed under Article 309 as per the
Notification No. GSR-54 issued by the Govt. of India, Deptt.
of Personnel & Training on Decenmber 23, 1980. These rules
contained both the recruitment rules and conditions of
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service of the said enployees including the procedure for
disciplinary action to be taken against them As stated
earlier the Adnministrative Instructions are applicable to
the canteens/tiffin rooms run by all the Mnistries includ-
ing the Railway M nistry unless they had previously decided
to be exenpt fromthemand had framed their own rules in
that behalf. On behalf of the respondents, one Shri Sud,
Joint Director of Establishnment, Mnistry of Railways has
filed an affidavit contending that Section F of Chapter
XXVII1 of the Railway Establishment Manual (to the relevant
par agraphs of which we have nmade a reference earlier) con-
tains the necessary instructions for running the canteens
and hence the Railway Adm nistration should be deened to
have been exenpted fromthe operation of the said Adm nis-
trative Instructions. Although there is nothing expressly on
record to show that the railway canteens are exenmpted from
the said Instructions, we wll proceed on the assunption
that they are so exenpted by virtue of the relevant provi-
sions of the Railway Manual. But the fact renmmins that there
are as yet no notifications on the lines of Decenber 11

1979 and  Decenber 23, 1980 issued for the benefit of the
enpl oyees in the railway canteens. Watever the differences
in the nature of work performed by the order staff in the
different Mnistries, it cannot be argued that there is any
difference in the work perforned by the enployees in the
canteens run in the establishments of the Mnistries. Hence,
we are of the viewthat if the said two notifications are
applicable to the enmpl oyees in the canteens run by the other
departnments of the Governnent of India, there is no reason
why the sane shoul d not apply al'so to the enployees in the
canteens run by the Railways. On behal f of the Railway Adm.
no material has been placed before us to treat the enployees
in their canteens as a class separate fromthe enpl oyees in
the canteens run by the other departments of the CGovernnent.
In the circumstances, it would be highly discrimnatory not
to apply the said two notificationto the enployees in the
Rai |l way canteens. It would be violative of Articles 14 and
16 of
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the Constitution. W are, therefore, of the view that the
enpl oyees in the statutory canteens of the Railways will

have to be treated as Railway servants.

Thus the relationship of enployer and enployee ~stands
created between the Railway Administration and the canteen
enpl oyees from the very inception. Hence, it~ cannot be
gainsaid that for the purposes of the Factories Act the
enpl oyees in the statutory canteens are the enpl oyees of the
Rai | ways. The decision of the Calcutta and Mdras  High
Courts (supra) on the point, therefore, are both proper and
val id.

22. The next question is whether the said enpl oyees are
railway enployees for all purposes. M. Ramaswany, the
| earned counsel appearing for the Railways contended  that
the Railways wundertake varied welfare activities in the
nature of handicrafts centres, cooperative stores, banks,
housing societies, credit societies, educational institu-
tions etc. and the Railways spend about a hundred crores
annually on these activities. He submitted that if it is
decided to treat the enpl oyees engaged in the canteens as
railway enployees it will be difficult to resist the claim
from enpl oyees of these other institutions nunbering over
27,500 for a simlar status. He also subnitted that the
Rai | ways provi de financial assistance to various non-Railway
institutions such as non-Railway schools. But teachers and
ot her enpl oyees working in these schools are the enployees
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of the respective organisations and cannot be treated as
rail way servants. Since, according to him the canteens are
run for the benefit of the staff, the Governnent has only a
general responsibility to see that the Iabour laws are
properly followed and not infringed. He further submtted
that an indentical responsibility also devolves on the
Rai lways in regard to contractors who execute works for the
Railways with their own labour. In addition, the Railways
have nearly 2.3 |akh casual |abourers who are normally
enpl oyed on works which are of seasonal nature, internitant
or extendi ng over short periods. These enpl oyees are engaged
by the contractor to whomthe execution of work is entrust-
ed. In case the enployees of the canteens are to be treated
as Railway servants, simlar demands will be made from such
casual |abourers. Hi s next contention in this behalf was
that the Railways have a primary objective of carrying goods
and passengers, and the welfare activities are ancillary to
the min objective. Hence, the canteens continue at the
di scretion of the Railway Administration where there have
provided ' 70% subsidy to the managenent of the statutory
canteens. If at any stage the Governnment so decides, it can
change the formof this welfare nmeasure
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and may choose to have another set-up which in their view
may prove nore convenient and financially workable such as
engaging a contractor or an established agency |ike Tea
Boad, Coffee Board, Wnen's Organisation, etc. to run the
canteens. For all these reasons, he subnmitted the enployees
in the statutory canteens should not be treated as the
Rai | way enpl oyees.

23. Wiile discussing above the contention ‘that the
enpl oyees in the statutory canteens cannot be treated as
Rai | way enpl oyees even for the purposes of the said Act, we
have referred to the various devel opnents, and docurments on
record including the court decisions. It is not necessary to
repeat themhere. In view of the sane, the contention ad-
vanced by M. Ranmaswany that the Railway Adm. is engaged in
varied welfare activities, and the enployees engaged in
these activities wll also have to be treated as Railway
enpl oyees, in case, the canteen enployees are recogni sed as
Rai | way enpl oyees does not appeal to us. We express no
opi nion on the subject as to whether the enployees engaged
in other welfare activities will or will not be entitled to
the status of the Railway enpl oyees, since neither they nor
the facts pertaining to themare before us. Qur - conclusion
that the enployees in the statutory canteens are entitled to
succeed in their claimis based purely on facts peculiar to
them as discussed above. If by virtue of all « these facts
that they are entitled to the status of Railway enployees
and they cannot be deprived of that status nerely because
sonme ot her enployees simlarly or dis-simlarly situated may
also claimthe same status. The argunment to say the | |east
can only be discribed as one in terroram and as any ot her
argunent of the kind has to be disregarded.

24. (ii) Non-Statutory Recogni sed Canteens: Paragraph
2830 of the Railway Established Manual enjoins upon the Ry.
Administration to take steps to develop their canteen organ-
isation to the maxi mum possi bl e extent as a neasure of staff
wel fare preferably by encouragi ng the devel opnment of can-
teens for staff on co-operative basis. This injunction is
for provision of canteens in addition to the canteens as
required by the Factories Act for which provision is nade in
par agraph 2829 of the said Manual . Paragraph 2831 | ays down
the principles governing the setting up of the canteens
which apply also to the nonstatutory canteens provided for
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under paragraph 2830. It says, anpbng others things, that a
regul ar canteen shoul d be provided where the strength of the
staff is 100 or nore and a schenme for provision of a new
canteen should be subnitted to the Railway Board for approv-

al indicating financial inplications duly vetted by the
F. A. C. O Paragraph
709

2833 contains provisions for the nanagenent of such non-
statutory canteens. Anmong other things, it states that such
canteens can be run either by a Cormmittee of Managenent to
be fornmed for the purpose or by a Consumer-Cooperative
Society. The Comm ttee of Managenent shoul d consist of the
duly elected representatives of the staff and where it s
run by a Cooperative Society, it should consist of the
representati ves of the share-holders of the Society. Howev-
er, in either of the cases, a representative of the Railway
Admi nistration is to be nom nated either as a Chairman or a
Secretary or as a Menber of the Conmttee. This nom nee of
the Railway Adm nistration is under an obligation to bring
to the 'notice of the Administration any decision of the
Managi ng Cormttee which islikely to-affect the interests of
the Railway Adm. in its capacity as an owner of the prem
i ses and of the furniture, equipment, etc., or if the deci-

sion is likely to be of considerable harmto the staff. In
such cases, the Managenent Conmittee cannot take action on
the particular decision till the General Manager of the

Rail way has recorded his decision thereon. - The paragraph
further ordains that where the canteens are managed by a
co-operative society, the society should make —a suitable
provisions in its bye-laws for supervision of the canteen by
the Conmittee of Managenent. The paragraph al so makes provi -
sion for granting |loans to such canteens as initial " capita
from the Staff Benefit Fund. Paragraph 2834 then details
various facilities which are extended to such canteens which
i ncl ude the necessary acconmpdation, sanitary and ’electric
installations, furniture and cooking utensils. The  Railway
Adm. is also required to bear rent on sanitary and electric
installations, service taxes and charges for the electricity
and water consuned. These canteens are also entitled to
subsidies at present to the extent of 70% of the wages of
the enpl oyees engaged therein.

25. It is further an admtted position that for the
purposes of giving subsidy for wages, the rates of pay and
al l owances as obtaining in July 1963 were adopted as a
basis. In Septenmber 1967, on account of @& representation
recei ved fromthe canteen enpl oyees, the Railway Board |eft
the question of revision of the scales of pay and dearness
al  owance to the Managi ng Conmittees. However tol ensure that
the canteen enpl oyees functioning at the Metropolitan Cties
were not affected adversely, the Board prescribed a  ninimm
dearness allowance relief to the said enployees:— In My
1970, the Board revi ewed the question of scales of pay, and
deci ded to enhance the dearness allowance relief in respect
of enployees working in the Metropolitan Cities, and also
fixed the scales of pay of the enployees working in al
non-statutory canteens (vide a Railway Board's letter No.
E(W 69
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C.N. 1-12 dated 29-5-1970). These scales of pay were again
revised in Decenmber 1979, including dearness allowance for
enpl oyees working in the Metropolitan cities as well as for
those working in cities other than Metropolitan cities wth
effect from1-10-1979 (Railway Board' s letter No. E-(W/79-
C.N 1-12 dated 14-12-79). A further revision of pay scales
was elfcoted by the Board in May 1983 (Railway Board's




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 18 of 21

letter No. E(W/83/C N 1-8 dated 13-5-1983 to ensure com
pliance with the interimdirections given by this Court on
April 22, 1983. The direction of this Court was to the
effect that the salary and all owances of the enployees of
the non-statutory canteens (recogni sed) should be at the
same rate and on the same basis as applicable to the enpl oy-
ees of the statutory canteens deened as railway servants
with effect from Cctober 22, 1980. This direction was on the
basis of the decision of this Court given on OCctober 22,
1989 (supra). It is further an adnmitted fact that the Board
has made applicable to these enpl oyees the scales of pay as
recormended by the Fourth Pay Commission with effect from
January 1, 1986.

26. The enpl oyees in these canteens are also entitled to
free medical treatment as out-door patients in railway
hospitals, to railway passes/PTO s, one increment as an
incentive for adoption of a small family. They are also
governed by the provisions of the Enployees’ Provident Fund
Act. The Board hasalso framed recruitnment rules for these
enpl oyees vide its letter dated June 7, 1978. These rules,
among other things, lay down minimm qualifying age for
recruitnment, and superannuation age, mininum educationa
qualifications, the node of recruitment and eligibility for
promotion for various posts. The nom nee of the Railway
Adm nistration on/the Managing Comrmttee of the canteen is
to be the Appointing Authority. At present there are about
173 non-statutory recogni sed canteens enpl oyi ng about 2145
wor ker s.

27. As pointed out earlier, fromthe decision dated March 7,
1980 of the Delhi High Courtin Wit Petition No. 269 of
1980 filed on behalf of the enployees of eleven Delhi based
non-statutory recognised canteens, the Railway Cant een
Karanchari Association had filed a special” |eave petition
before this Court being SLP No. 4132 of 1980 which was
di sposed of by this Court by its decision of October 22,
1980 (supra). By that decision, thi's Court had di sposed of
the said appeal in ternms of the order which was passed in
another simlar Cvil Appeal No. 368 of 1978, and  the em
pl oyees were given the sane benefits by accepting the prin-
ciple laid down by the Calcutta Hi gh Court. Thus by the said
deci si on, the enpl oyees of the non-statutory
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canteens were directed to be treated on par with the enpl oy-
ees of the statutory canteens, although by giving liberty to
the Railway Administration to agitate the point that neither
the enployees of the statutory nor of the non-statutory
recogni sed canteens were railway enpl oyees either for the
pur poses of the Factories Act or for any other purpose.

28. Shri Ramaswany advanced t he sane contentions in the
case of these enpl oyees as he advanced in the case of the
enpl oyees of the statutory-canteens. He submitted that these
enpl oyees are appointed by the Staff Mnagi ng Conmittee or
Co-operative Societies and not by the Rly. Administration
that their service in the canteen is purely in the nature of
a private enploynent as in a private sector undertaking -and
that the recruitnment procedures differ widely from canteen
to canteen and they are not akin to the procedure followed
by the Railways. The Managi ng Conmittee which appoints the
enpl oyees, supervises and controls the canteens is a non-
CGovernment body. The said Conmittee functions as a separate
entity independent of the Railway Admi nistration and the
control when exercised by the Railway Administration is only
to ensure that the canteen is run in conformity with certain
requi renents. There is no relationship of master and servant
between the Rly. Adm nistration and the canteen enployees.
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The letters of appointnent issued to the enpl oyees make it
expressly clear that the enploynent is non-Governnmental and
purely tenmporary and does not carry any pensionary or gratu-
ity benefits. The enpl oyees recruited further are not sub-
jected to rigorous standards as to age limt, educationa
qgualifications, medical fitness, character verification etc.
He further subnmitted that the order dated Cctober 22, 1980
passed by this Court in the case of the enployees of the
el even Delhi based non-statutory canteens is expressly
subject to the liberty given to the Railway Adm nistration
to contend in a future appropriate case that they are not
rail way enpl oyees and hence it cannot act as a precedent. He
al so contended as he did in the case of the statutory can-
teen enployees, that if the enployees engaged in these
canteens are treated as Railway servants, the enployees
engaged in other welfare activities, casual |abourers etc.
may have also to be treated as such

29. These argunents can be dealt with together. In the
first instance, there is hardly any difference between the
statutory canteens and non-statutory recognised canteens.
The statutory canteens are established wherever the railway
establ i shnents enpl oy nore than 250 persons as is nandatory
under the provisions of Section 46 of the Act while non-
statutory canteens are required to be established under
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paragraph 2831 of the Railway Estb.. Manual where the
strength of the staff is 100 or nore. In terms of the said
par agr aph, the non-statutory canteens to be recogni sed have
to be approved of by the Railway Board in advance. Every
Ry. Admnistration seeking to set up such canteens is
required to approach the Railway Board for ~their prior
approval /recogni tion i ndi cating fi nanci al i mplications
involved duly vetted by the Financial Advisor and Chief
Accounts O ficer of the Railway concerned. It is only when
the approval is accorded by the Railway Board that the
canteen is treated as a recogni sed non-statutory canteen. By
the sanction, the details in regard to the nunber of 'staff
to be enployed in the canteen, recurring and non-recurring
expenditure etc. are regulated. The only naterial difference
between the statutory canteen and non-statutory recognised
canteen is that while one is obligatory under the said Act
the other is not. However, there is no difference in - the
managenent of the two types of canteens as is evident from
the provisions of paragraphs 2832 and 2833 which respective-
Iy provide for their management. Regardi ng the incidence of
cost to be borne by the Railways again, as far as the Manua
is concerned, the only additional obligation cast on the
Admi nistration, in the case of the statutory canteens is
that in addition to the facilities given to the non-statuto-
ry canteens, the Adnministration has also to neet the statu-
tory obligations in respect of the expenditure for “providing
and rmaintaining canteens arising fromthe said Act and the
rules franed thereunder. A perusal of the relevant provi-
sions shows that the said Act and the rul es made thereunder
do not nake demands on the Adm nistration for nore expendi-
ture than what is provided for in the Railway Manual for the
non-statutory canteens. W have already referred to the
service conditions applicable to the enpl oyees of the statu-
tory and non-statutory canteens. Besides, while discussing
the case of the enployees in statutory canteens we have
pointed out the relevant provisions of the Administrative
Instructions on Departnmental Canteens in Governnment Officers
and Govt. Industrial Establishnents. These Instructions are
applicable to both statutory and nonstatutory recognised
canteens. The Instructions do not nake any difference be-
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tween the two so far as their applicability is concerned. In
fact these Instructions require that the canteens run by
engagi ng solely part-tinme daily-wage workers may be convert-
ed to departmental canteens (para 1.3). Hence we donot see
why any distinction be made between the enpl oyees of the two
types of canteens so far as their service conditions are
concerned. For this very reason, the two notifications of
Decenmber 11, 1979 and Decenber 23, 1980 (supra) should also
be equal ly applicable to the enpl oyees of these canteens. If
this is so, then these enpl oyees would also be entitled to
be treated as rail -
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way servants. A classification mde between the enpl oyees of
the two types of canteens would be unreasonable and wll
have no rational nexus wth the purpose of the classifica-
tion. Surely it cannot be argued that the enployees who
otherwi se do the sane work and work under the same condi-
tions ~hand under a simlar managenent have to be treated
differently nerely because the canteen happens to be run at
an establ'i shnent whi ch enpl oys 250 or |ess than 250 nenbers
of the staff. The smaller strength of the staff may justify
a smaller nunber of the canteen workers to serve them But
that does not make any difference to the working conditions
of such workers.

We have already dealt with the other arguments advanced
by Shri Ranmaswany while dealing with the cases of enployees
in statutory canteens. It is not necessary to repeat the
said discussion here. We are, therefore, of the view that
the case of these enpl oyees should be treated on par wth
that of the enployees in the statutory canteens . and they
shoul d al so be treated for all purposes as railway servants.
This is apart fromthe fact that by an order of this Court
t he enpl oyees of el even Del hi based non-statutory recogni sed
cant eens have al ready been directed to be treated as rail way
servants for all purposes.

30. (iii)Non-Statutory Non-Recognised Canteens: The
difference between the non-statutory recognised and non-
statutory nonrcognised canteen is that these canteens are
not started with the approval of the Railway Board as re-
qui red wunder paragraph 2831 of the Railway Establishment
Manual . Though, they are started in the prem ses - bel onging
to the Railways they are so started with the perm ssion of
the local officers. They are not required to be nanaged
either as per the provisions of the Railway Establishnent
Manual or the Adm nistrative Instructions (Supra). There is
no obligation on the Railway Adm nistration to provide them
with any facilities including the furniture, utensils,
electricity and water. These canteens are further not enti-
tled to nor are they given any subsidies or |oans. They are
run by private contractors and there is no continuity either
of the contractors or the workers engaged by them \Very
often than not the workers go out with the contractors.
There is further no obligation cast even on the 1local of-
fices to supervise the working of these canteens. No rules
what soever are applicable to the recruitnent of the workers
and their service conditions. The canteens are run nore or
l ess on ad hoc basis, the Railway Adm nistration having no
control on their working neither is there a record of these
canteens or of the contractors who run them who keep on
changi ng, much |ess of the workers engaged in these can-
teens. In the circunstances we are of the view of
714
that the workers engaged in these canteens are not entitled
to claimthe status of the railway servants.

31. The result, therefore, is that the workers engaged
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in the statutory canteens as well as those engaged in non-
statutory recogni sed canteens in the Railway Establishnents
are railway enployees and they are entitled to be treated as
such. The Railway Board has already treated the enpl oyees of
all statutory and el even Del hi based non-statutory recog-
ni sed canteens as railway enpl oyees w. e.f. Cctober 22, 1980.
The enpl oyees of the other non-statutory recogni sed canteens
will, however, be treated as railway enployees w.e.f. Apri
1, 1990. They would, therefore, be entitled to all benefits
as such railway enployees with effect fromthe said date
according to the service conditions prescribed for them
under the rel evant rul es/orders.

The Wit Petitions and appeals of these enployees are
allowed to the above extent accordingly with no order as to
cost s.

32. As far as the enployees in non-statutory non-recog-
ni sed canteens are concerned their petitions are dism ssed.

There will, however, be no order as to costs.
R S. S Petitions and Appeals
al | oned.
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