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S. Rajendra Babu, D.M Dharmadhi kari & G P. Mat hur

JUDGVENT:
JUDGVENT
(Wth C. A No.8395 of 2002)

G P. vat hur, J.

These appeal s are directed agai nst the judgnent and order dated
18. 4.2000 of a Division Bench of Patna H gh Court, by which the Wit
Petition preferred by Ms J.MD. Alloys Ltd. was partly allowed and the
Bi har State Electricity Board was directed to serve a fresh bill as per the
observations made in the judgment and to restore the electricity connection
within two days of the payment of the said bill.

Ms J.MD. Alloys Ltd. (hereinafter referred to as the petitioner) has a

hi gh tension industrial connection of electricity for running induction
furnaces for manufacturing steel ingots. The officials of the Bihar State
Electricity Board (hereinafter referred to as "the electricity board") inspected
the petitioner’s factory premses on 26th and 27th August, 1999 and found
that the seal fixed on CT/PT box was tanpered. An FIR was |odged at the
concerned police station on 27.8.1999 alleging that the petitioner had
conmitted theft of 6.96 |akh units and had thereby caused a I oss of Rs.2.58
crores to the Electricity Board. The El ectricity Board thereafter issued a bil
dated 31.8.1999 for Rs.8,85,77,131/-. This bill was challenged by the
petitioner by filing CWC No. 8939 of 1999 before the H gh Court. The

| earned Single Judge, who heard the wit petition vide his judgnent/order
dated 27.9.1999 directed that a show cause notice in the1ight of the
observations nmade in the judgnent be given to the petitioner within a week

and it will be open to the petitioner to raise all its defences against the charge
of committing theft of electrical energy and/or drawi ng el ectrical energy at a
load higher than its contracted demand. It was further directed that the

show notice shall be given by the General Manager-cumChief Engi neer
Central Bihar Area, Electricity Board, Patna, or by any other officer of the
El ectricity Board of equal or higher rank and he shall pass final order after
gi ving an opportunity of hearing to the petitioner. The liability of the
petitioner was to be determined afresh on the basis of the final order passed
by the Chi ef Engi neer

The Chi ef Engineer (Transm ssion) Bihar State Electricity Board
thereafter issued a notice dated 13.10.1999 to which a reply was given by
the petitioner on 20.10.1999. After affording an opportunity of persona
hearing and considering the reply, the Chief Engineer passed an order on
27.10.1999 hol ding that C ause 16.9 (b) and (c) of Tariff is attracted and the
consumer Ms J.MD. Alloys Ltd. is liable to pay conpensatory bill in termns
of the aforesaid clauses of the Tariff. In accordance with the decision of the
Chi ef Engineer, a fresh bill dated 29.10.1999 for Rs.7,85,77,131/- was
i ssued. This bill was again challenged by the petitioner by filing a Wit
Petition which was di smissed by a | earned Single Judge on 13.12.1999.
Agai nst the said decision the petitioner preferred a Letters Patent Appea
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which was partly allowed by the Division Bench by the inpugned judgnent

and order dated 18.4.2000. The Division Bench held that the petitioner is
liable to pay electricity charges in accordance with C ause 16.9 of the Tariff.
However with regard to fuel surcharge it was held that the same cannot be
levied at thrice the rate in accordance with C ause 16.9 of the Tariff, which
permts consunption of electricity to be assessed at thrice the rate per unit.
Feeling aggrieved by the aforesaid decision, Ms J.MD. Aloys Ltd. have
preferred Civil Appeal No.8394 of 2002 and the Bihar State Electricity

Board has preferred G vil Appeal No.8395 of 2002.

As stated earlier, the Chief Engineer (Transm ssion), Bihar State
Electricity Board, issued a notice dated 13.10.1999 to the petitioner. The
notice was issued on the grounds, inter alia, that the inspection of the
busi ness prem ses of the petitioner was conducted from 14.15 hours to 20. 30
hours on 26.8.1999 and thereafter on the follow ng day; that on exam nation
of CT/PT unit and its term nal box, the seal bearing No.045660P whi ch was
put on CT/PT term nal box on 14.5.1999, was found to be tanpered with
and the signature of the authority was also not found on the sane; that a
sei zure nmeno of the tanpered seal was prepared on the sanme day; that on
account of the fact that the seal on the term nal box had been renoved, it had
becone easily accessible to the consunmer and by fiddling with the termnals,
nanely by renmoving the wires or putting wires of higher resistance, the flow
of energy to the netering unit was manipulated to show a very | ow recording
of both KVA and unit consunmption; that the total capacity of induction
furnaces on operation was 12 M T. for which energy requirenment was 7200
KVA but the petitioner had entered into a contract demand of 4850 KVA
and, therefore, the consuner was engaged in theft of electricity and was
consum ng energy at a nuch higher |oad than the contracted demand; that
the supplier of the furnaces to the petitioner, nanely Megatherm El ectronic
Pvt. Ltd. had reported to the Director General of Police (Vigilance), Bihar
State Electricity Board consunption equivalent to approximtely 3000
KVA for running the furnaces exclusive of auxiliary load |ike water supply,
cooling systens, cranes, etc; that the feasibility report given to the
El ectricity Board by the petitioner showed that the m ni mumrequired
energy for each MI furnace was 500 KVA for the furnace al one besides 100
KVA for auxiliary load and thus 600 KVA was required for each Ml
furnance; that the electronic nmeter showed that the power had been
consuned by the factory on an average basis of 21.25 hours per day which
runs into two shifts of 12 hours each having 40 workers in each shift and the
| oad and the capacity of two furnaces showed production of 3000 MI ingots
every nmonth and, therefore, the m ninmumconsunption of power was 16. 20
 akh units per nonth whereas bills had been paid on an average of 9.24 | akh
units per nonth; that the theft of power was further substantiated fromthe
neter reading of J.D. Feeder at 33/11 KV Air Force Sub-station Bihta and
also the claimfiled by the petitioner under clause 13 of the agreenent and
on the basis of the aforesaid facts and material it was obvious that the
petitioner had been commtting theft of electricity on a nassive scal e by
tanmpering with the seal of the CT/PT termi nal cover. The petitioner was
accordingly directed to show cause as to why a bill in terns of Cl ause 16.9
of the Tariff Notification be not raised. The petitioner give areply to the
show cause notice raising various pleas and denying that it had comitted
any theft of electricity. It was pleaded that the neter had been regularly
i nspected by different teans of the Electricity Board but no tanpering of the
seal of the CI/PT termnal cover had been found; that the furnaces can
operate only to the extent of 80%of its rated capacity; that the Electricity
Board itself had assessed the capacity of the connected |load at 5100 KVA,
whi ch was very near to the contracted denand; that the meter installed in
the factory prem ses never recorded a maxi mum denmand of nore than the
contracted demand; that the assunption that 100 KVA per ton is required
for auxiliary | oad was not based on facts and that in the case of a high
tension industrial consuner the connected |oad is of no rel evance because to
constantly nonitor the |oad availed of by a high tension consuner a
Trivector neter, containing the maxi mum demand indicator is conpul sorily
i nstall ed. It was further submitted that the seal in CI/PT unit had not been
tanmpered with and the allegation regardi ng tanpering of the seal was being
i nvestigated by the Investigating Oficer of the crim nal case registered
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agai nst the petitioner and his report shall be considered by the Court of |aw
at the appropriate tine.

The Chief Engineer after consideration of the material and the
submi ssi ons nmade held that the theft of electricity cannot be found
physically and this has to be worked out from evidences paraneters and
various circunstances under which the consumer is availing power. He
passed a detailed order on 27.10.1999 and the relevant part of the findings
recorded by himare being reproduced bel ow

"It appears from Annexure 1 of show cause notice that

two nos. of induction furnaces of six MT. capacity each

totaling 12 MI were in operation. This is supported by the

facts with the inspection report that the total capacity of

Transformer was 7230 KVA. - The CTPT cover termnal sea

whi ch was found tanpered was unsigned. There were |arge

nunber officials of the Board including Executive Magistrates

and therefore there i's no reason to disbelieve that seal of

term nal cover of CTPT was tanpered. The capacity of the

furnaces being 12 MI it is evidently clear that the power was

used unauthorised by the consuner because the consunption

recorded inthe meter was nuch | ess than what it ought to have

been on actual-load i.e. 7200 KVA (600 X 12 T). In this

connection the Annexure-3 & 4 the vouchers of the purchase of

i nduction furnace from Megatherm show the capacity of

i nduction furnace, 6 MI as 2500 KWi.e. equivalent to 3000

KVA therefore the l'oad of 12 MT. Furnace besides @

KVA/ Ml as auxiliary load totaling to 7200 KVA as the actua

load. It is not out of place to nention here that the induction
furnace Association of Bi har has proposed and agreed that the

| oad of induction furnace could be 600 KVA per  MT.

This is also brought to ny notice that on average basis

the power was consuned at the average period of 21.25 hrs. per

day. The factory runs into two shifts with 40 workers in each
shift. So far as the nos of days of pilferage is concerned, it has
been rightly interpreted and assessed the maxi mum peri od of

six nmonths for the assessnment of conpensatory anmount under

clause 16.9 of Tariff.

The variant factors of the consunption as per formula’i.e.
LEFXHED have been thoroughly taken care of in-the formula
provided in the Tariff.

From the facts and circunstances as set forth above, it is
absolutely clear that clause 16.9 (b) and (c) of Tariff is
attracted and the consuner Ms JMD Alloys is liable to pay the
conpensatory bill in ternms of clause 16.9 of Tariff."

In accordance with the order of the Chief Engineer, a fresh electricity

bill was prepared on 29.10.1999 for Rs. 4,09, 32,925/- towards the cost of
units of electricity and Rs.3,90,73,217/- towards fuel surcharge. Af't er
adding the electricity duty and charges for rental “of transformer and fuse
repl acenent, etc. a bill was issued for Rs.8,85,77,131/-.

Shri Copal Subramanium | earned senior counsel for the petitioner

has submitted that the factory prem ses of the petitioner had been inspected
on 14.5.1999 and then again on 20.7.1999 and no irregularity of “any kind

had been found on the said dates and, therefore, the allegation that the
petitioner had tanpered with the seal of CT/PT unit is wholly incorrect.
There was no material or evidence to show that any effort had been made by
the petitioner to interfere with the netering unit which may have the effect
of showi ng | esser consunption of energy. Lear ned counsel has al so
submitted that in absence of any evidence relating to presence of artificia
neans whi ch woul d have rendered abstraction of electrical energy possible
the provisions of Cause 16.9 of the Tariff could not be nade applicabl e and
the electricity bill issued to the petitioner is incorrect. It has al so been
urged that the last inspection of the petitioner’s prem ses having been done
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on 20.7.1999, there is no justification for counting the period of dishonest
abstraction of energy as 180 days (six nmonths) and, therefore, the bill issued
to the petitioner is for nmuch | onger period which was not pernissible in | aw.
The | earned counsel has further submtted that the findings recorded by the
Chi ef Engi neer are wholly incorrect as instead of basing his order on the
actual production of steel, he has gone by the capacity of the furnaces. Shr
Subramani um has al so urged that the faulty recording of the neter has to be
judged fromthe standpoint of Section 26(6) of the Indian Electricity Act,
1910 and the natter shoul d have been referred to Electrical |nspector.

Shri V. R Reddy, |earned senior counsel for the Electricity Board, has
submitted that Section 26(6) of the Indian Electricity Act has no application
to a case where the seal fixed on CT/PT term nal box had been tanpered

with and the recording of consunption by the neter had been effected by
recourse to artificial neans. Learned counsel has laid stress on the fact that
the Chief Engineer, after considering all the relevant material and

ci rcunst ances has recorded a categorical finding that the seal of the CI/PT
term nal box had been tanpered with and the petitioner had exceeded the
contracted | oad and had al so di shonestly abstracted electrical energy to a
very | arge extent. According to the | earned counsel, the findings recorded
by the Chief Engineer being based upon relevant nmaterial are not open to
chal | enge-in proceedi ngs under Article 226 of the Constitution of India. In
support of the appeal preferred by the Electricity Board, Shri Reddy has
submitted that the surcharge being part of the electricity bill, the Division
Bench of the High Court had erred in holding that the same was chargeabl e

on per unit basis and not at thrice the value thereof. According to the

| earned counsel, in view of Cause 16.9 of the Tariff, the fuel surcharge has
also to be levied at three tinmes the units assessed.

It may be stated at the very outset that a detail ed show cause notice

dated 13.10.1999 nentioning all the relevant facts was served upon the
petitioner to which the petitioner gave a reply on 20.10.1999. The order of
the Chief Engineer nentions that the petitioner was afforded an opportunity

of personal hearing and its counsel appeared before himand argued the

matter on 25.10.1999 and 26.10. 1999. The Chi ef Engi neer has recorded a

clear finding that the seal on CT/PT term nal box was found to be tanpered
with. A seal bearing No.045660P had been put on the CT/PT term nal box

on 14.5.1999 and the authority fixing the seal had put his signatures thereon
At the tinme of the inspection on 27.8.1999, the seal was found to be

tampered with, which was seized by the inspecting team The seal did not
contain the signature of the authority who had put the seal. The record
shows that the inspection had been done by a high |evel teamconsisting of

as many as 8 responsible officers, some of whom had cone fromthe
headquarters of the Electricity Board at Patna. An Executive Magistrate

was al so a nmenber of the team The Manager of the petitioner hinself

| odged a report on 28.8.1999 with the Deputy Superintendent of Police,

Danapur (Patna), alleging that 8 officers of the Bihar State Electricity Board
with armed force visited and tested the installation and the nenbers of the
teamwith the hel p of screw and plier thenselves tanpered with the cover of
the LT term nal box of CT/PT and the plastic seal was renpved and brought
down by one of the Executive Engineers. However, in reply to the show

cause notice filed by the petitioner, tanpering of the seal was denied and it
was pleaded that the matter was being investigated by the investigating

of ficer of the crimnal case registered against the petitioner and his report
shal | be considered by the Court at the appropriate time. The Chief

Engi neer after considering the entire material and taking into consideration
the fact that there were |large nunber of officers of the Board at the tine of
the inspection, has recorded a finding that the seal had been tanpered with.
It is an adnitted position that in the factory of the petitioner there were two
furnaces, each of 6 MI and thus the total capacity was 12 M. The

manuf acturer of the induction furnaces nanely, Megatherm El ectronic Pvt.

Ltd. had given in witing that the load of 6 MI induction furnace was 2500

KV which is equivalent to 3000 KVA and, therefore, the actual |oad of the
furnaces installed at the petitioner’s factory, after taking into consideration
the auxiliary | oad, came to 7200 KVA. The | nduction Furnaces Association

of Bihar of which the petitioner is also a nenber, had agreed and proposed
that the | oad of an induction furnace could be taken to be 600 KVA per M
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On consideration of these factors the Chief Engineer cane to a conclusion
that the actual |oad of the petitioner’'s factory was 7200 KVA. The ot her

mat eri al whi ch has been considered by the Chief Engineer is that on an
average the power was consumed for 21.25 hours per day as the factory was
running in two shifts with 40 workers in each shift and, therefore, the
nunber of units being actually consuned were much hi gher than that

recorded in the nmeter. On the basis of these findings, the assessnent has
been nade of the conpensatory anpunt under C ause 16.9 of the Tariff.

The contention that the dispute regarding tanpering of the seal of

CT/PT terminal unit should have been referred to the Electrical I|nspector,
has hardly any nerit. In Madhya Pradesh Electricity Board & Ors. v.

Basanti bai, 1988(1) SCC 23, it has been held that a dispute regarding the
conmi ssion of fraud in tanpering with the neter and breaking the body sea

is one outside the anbit of Section 26(6) of the Indian Electricity Act and
the Electrical Inspector has no jurisdiction to decide such cases of fraud. It
was further held that under Section 26(6), the only dispute which can be
decided by the Electrical Inspector is as to whether the nmeter is correct and
is accurately recording the reading or there is sone fault in the sane. Si nce
in the present case it has been found that the seal on the CT/PT term nal box
had been tanpered with and the natural working of the neter had been

af fected by taking recourse to external devices, a dispute of this kind cannot
be referred to an El ectrical Inspector.

The next contention raised is that the period of 180 days for which

theft of electricity has been assessed is absolutely wong and has no rationa
basis. The Electricity Board has proceeded on the footing that C ause 16.9 of
the Tariff framed by the Bihar State El ectricity Board with the approval of
the State Governnent is applicable. dause 16.9 of the Tariff reads as
under :

"16.9 (A) Detection of unauthorised load :- If ' at any tine the

consumer is found exceeding the contracted | oad without

specific perm ssion of the Board, the Board may wi thout

prejudice to its other rights under the agreenment or under the

provisions of the Electricity Act, estinate the value of the

el ectrical energy, so extracted, consuned or used shall be

cal cul ated as bel ow and may al so di sconnect the supply w thout

notice: -

l. Necessary assessnment for conpensation in the followng
mal practice and theft of energy cases shall be nade as
bel ow:. -

(a)

(b) In case of using energy by creating obstruction in
running of meters or interfering with the system of

supply or wires etc.

(¢)

Unit assessed =L x Fx Hx D
Where L = .

H =

D= is the no. of days for which the pilferage took place
whi ch can be established from production of satisfactory
evi dence by the consuner. |In case there is no possible
evi dence to establish the period, this factor be taken
equi valent to 180 or the no. of days el apsed fromthe date
of connection/installation of nmeter till the date of
detection of the pilferage whichever is |ess.

F= ..
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[l Met hod of charging the assessed units as indicated in
para | & ||l above.

(a) The consunption so assessed shall be charged at
thrice the rate per unit of the Tariff applicable to the
consuner excl udi ng the consunption recorded by the

neter and the latter shall be charged at the appropriate
tariff rates. The anpunt billed at this (thrice the tariff
rate) shall not be taken into consideration for the purpose

of computing consumer’s liability to pay

nmont hl y/ m ni mum guar ant ee.

(b)

IV When connected l'oad i's nore than the sanctioned |oad in
case of all categories LT connection except Donestic

Servi ce.

Assessnment charge:-~ Rs. C x MA(LD-LS)x3
Wer e, M= M ni-mum consunpti on guar ant ee charge
per BHP per nmonth as applicable in the tariff schedule.

LD= is the | oad detected in BHP at the tine of
i nspection.

LS= is the | oad sanctioned to the consuner in BHP

C= This factor be taken equival ent to six nonths or no.
of nonths or part thereof elapsed fromthe date of
connection/install ation whichever is |less."

The relevant part of the Tariff quoted above shows that in the cases of
theft of electricity or dishonest abstraction of electrical energy the
assessnment for conpensation has to be done on the basis of a formula
wherein 'D stands for nunmber of days for which the pilferage took place
and where there is no possible evidence to establish the period, this factor
can be taken to be equivalent to 180 days. Simlarly, in a case where
connected load is nore than the sanctioned | oad, the assessnent charge has
to be done on the basis of a fornmula where 'C stands for six months or the
nunber of nonths or part thereof elapsed fromthe date of
connection/installation, whichever is |ess: Ther ef ore under the Tariff in
both the cases the period can be taken as 180 days or six nonths. It is on
the basis of this fornmula that the assessment for consunption of units has
been done for 180 days. In Hyderabad Vanaspathi” Ltd. v. A P. State
Electricity Board & Ors., 1998 (4) SCC 470, it has been held that the terns
of conditions for supply of electricity to consunmers notified by the Board in
exerci se of power under Section 49 of Electricity (Supply) Act, 1948 and
nmade applicable to all consuners availing supply of electricity, are statutory

in character. This being the |l egal position, the Electricity Board in our
opinion rightly applied Cause 16.9 of the Tariff and there is no infirmty in
the assessment made and the bill prepared in pursuance thereof.

Shri Copal Subramani um has al so submitted that after the inspection

had been done on 27.8.1999, an FIR had been | odged agai nst the petitioner
on the sane day by Shri Om Prakash, Assistant Executive Engineer at the
Police Station and a crimnal case was registered under Section 39/44 of
Indian Electricity Act. This case was investigated and thereafter a fina
report was submitted, which was accepted by the concerned Magi strate and
as a result of this order, the petitioner stands exonerated fromthe charge of
theft of electricity and no compensatory bill could be issued by taking
recourse to Clause 16.9 of the Tariff. Shri V. R Reddy, |earned senior
counsel for the Electricity Board has submtted that before accepting the
final report, the | earned Magistrate had issued notice to Shri Om Prakash,
Assi stant Executive Engineer, but the said notice was not served upon him
as he was transferred from Patna on account of his allocation to Jharkhand
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State and as such no representation could be nade on behal f of the

El ectricity Board against the final report. Subsequently, an application has
been noved on behalf of the Electricity Board before the concerned
Magi strate for recall of the order by which final report was accepted. In our

opi nion, the mere acceptance of final report by the Magi strate cannot

amount to a finding by the crimnal Court that theft of electricity was not
conmitted. The accused was not even summpned, no charge was franed

nor any evi dence was recorded. In such a situation, it cannot be held that
the crimnal Court has recorded any finding to the effect that the petitioner
has not conmitted theft of electricity. That apart, the purpose of a tria
under Section 39/44 of the Indian Electricity Act is entirely different and the
object is to punish and sentence the person who is alleged to have

comm tted the of fence. The trial of an accused in a crimnal case can have
no bearing in the natter of assessnent nade in accordance with the tariff of
the value of electricity dishonestly abstracted or consuned. Therefore, the

contention raised on the basis of alleged acceptance of the final report in the
crimnal case has absolutely no nerit.

It is to be noted that in pursuance of the order passed on 27.9.1999 by

the H gh Court in CMC No. 8939 of 1999, the Chief Engineer decided the

matter holding that the petitioner had exceeded the contracted | oad and had
al so conmitted theft of electricity and consequently assessnent of
conpensat ory amount had to be done in accordance with C ause 16.9 of the
Tariff. 1In terms of the order of the Chief Engineer the bill dated 29.10.1999
was prepared which was challenged by the petitioner by filing the wit
petition before the High Court under Article 226 of the Constitution. The
H gh Court was not hearing an appeal against the decision of the Chief

Engi neer . The scope of inquiry in such a matter is a limted one. W would
li ke to quote here what was said by Venkatachaliah, J. in State of U P. &
O's. v. Mharaja Dharnmander Prasad Singh, AR 1989 SC 997 (para 28),

whi ch reads as under

"However, Judicial review under Article 226 cannot be

converted into appeal . Judicial reviewis directed, not against

the decision, but is confined to the exam nation of the decision

maki ng process. In Chief Constabl e of the North Wl es Police

v. BEvans, (1982) 1 WL.R 1155 refers to the nerits-legality

distinction in judicial review. Lord Hail sham said:

"The purpose of judicial reviewis to ensure that the

i ndi vi dual receives fair treatnment; and not to ensure 'that the

authority, after according fair treatment, reaches on a natter

which it is authorised by law to decide for itself a conclusion
which is correct in the eyes of the Court."

Lord Bri ghtman observed

"Judicial review, as the words inply, is not an
appeal from a decision, but a review of the manner in which the
deci si on was nade. ."

And held that it would be an error to think

"“..that the Court sits in judgnent not only on
the correctness of the decision naking process but al so on the
correctness of the decision itself".

When the issue raised in judicial reviewis whether a

decision is vitiated by taking into account irrelevant, or

negl ecting to take into account of relevant factors or is so

mani festly unreasonabl e that no reasonabl e authority entrusted
with the power in question could reasonably have made such a
decision, the judicial review of the decision-naking process

i ncl udes exam nation, as a matter of |law, of the rel evance of the
factors. "

In Apparel Export Pronotion Council v. A K  Chopra, JT 1999 (1) SC
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61, Chief Justice Anand held as under

"Judi cial Review, not being an appeal from a decision
but a review of the manner in which the decision was arrived at,
the Court while exercising the power of Judicial Review nust
remai n conscious of the fact that if the decision has been
arrived at by the Administrative Authority after follow ng the
principles established by aw and the rules of natural justice and
the individual has received a fair treatnent to neet the case
against him the Court cannot substitute its judgnment for that of
the Adnministrative Authority on a matter which fell squarely
within the sphere of jurisdiction of that authority."

There is no dispute that the Chief Engineer issued notice to the
petitioner nmentioning all the relevant facts to which the petitioner gave a
reply. The petitioner was also afforded an opportunity of hearing and it
appeared through a counsel ; who rmade submi ssions on two days and
thereafter the Chief Engineer passed the order. As discussed earlier, the
Chi ef Engineer has taken into consideration relevant factors and the findings
recorded by himare clearly borne out fromthe naterial avail able before
him It ‘cannot be said that the order passed by himis unreasonabl e or
perverse in _any nanner. The High Court therefore rightly took the view
that the order passed by the Chief Engineer that the conpensatory bill is to
be prepared in accordance with C ause 16.9 of the Tariff could not be
interfered with in a wit petition under Article 226 of the Constitution

The Bihar State Electricity Board feels aggrieved by that part of the
j udgrment and order of the Division Bench of the H gh Court by which it has
been hel d that the surcharge cannot be levied at thrice the rate per unit and
has accordingly filed Cvil Appeal No.8395 of 2002. Shri V. R Reddy,
| earned senior counsel for the Electricity Board has submitted that the cost
of a unit of electricity is not fixed and on‘the contrary it is dependent upon
the fuel surcharge. The formula for cal culating the fuel surcharge is a |long
and conplicated one and is given in Cause 16.10.3 of the Tariff. A host of
factors have to be taken into consideration in calculating the fuel surcharge
and they depend upon nmany variables. Shri Reddy has subnmitted that since
the surcharge has necessarily to be taken into consideration and has to be
added in the cost of electricity and, therefore, in accordance with part (I11) of
Clause 16.9 of the Tariff, it should al so be assessed at three tinmes the rate
per unit. W are unable to accept the contention raised. Cl auses 16.9 and
16.10.3 are separate and distinct clauses in the Tariff. ause 16.9 |ays
down the fornmula for calculating the value of the electrical energy abstracted
or consumed by a consuner by exceeding the contracted | oad or by creating
obstruction in running of meter. Part (Ill) of this clause deals wth method
of charging the assessed units and sub-para (a) thereof |ays down that the
consunpti on so assessed shall be charged at thrice the rate per unit of the
Tariff applicable to the consuner excluding the consunption recorded by
the meter and the latter shall be charged at the appropriate Tariff rates.
Clause 16.10.3 is a separate clause which deals with fuel surcharge and it
nowhere | ays down that this additional surcharge will also be|levied at thrice
the rate per unit of the tariff. The two clauses nanely 16.9 and 16.10. 3 have
to be read separately and there being no specific provision for assessing the
fuel surcharge at thrice the rate per unit, it is not possible to hold<that in such
a case the fuel surcharge should al so be charged at thrice the rate per unit.

We are, therefore, of the opinion that the view taken by the Hi gh
Court is perfectly correct and calls for no interference. I'n the result, both
the appeals lack nerit and are hereby di sm ssed. No costs.




