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ACT:
CGovernment | servant-Disciplinary  Proceedi ngs-Enquiry Show
cause notice under Art. 311 (2) of the Constitution-Consulta-
tion of Public Service Conmission--Wethcr mandatory-Consti -
tution of India, Arts. 311(2), 320(3) (c).

HEADNOTE:

The respondent was an enployee under the appellant, the
State of Utar Pradesh, and as it was di scovered that he had
allowed his private interests to cone in conflict with his
public duties, a departnental inquiry was held wherein
charges were framed against him He was ‘called upon to
submit his witten statenent of defence and gi ven an ‘oppor-
tunity to adduce evidence in support of it. After consider-
ing the report of the enquiry, in which the charges were
found to be true, the appellant called upon the respondent,
under Art. 311(2) of the Constitution of India, to show
cause why he should not be denpoted and conpul sorily retired,
and the respondent submtted a witten explanation setting
out his defence and objecting to the procedure
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adopted at the inquiry. Subsequently, the respondent was
given a copy of the report and again called upon to show
cause why the proposed penalty of reduction in/'rank should
not be inposed upon him and he once again subnmitted a
witten explanation. In the neantime the State Publilc
Servi ce Conmi ssion was consulted by the Governnent as to the
puni shment proposed to be inposed, and for this purpose it
was supplied with all the relevant material up to the date
of the second show cause notice. The Governnment finally by
an order dated Septenmber 12, 1953, inter alia, reduced the
rank of the respondent with effect from August 2, 1952, and
t hereupon, the respondent filed petitions under Art. 226 of
the Constitution before the High Court challenging the
legality of the Governnment order. The Hi gh Court found that
though the State -Public Service Comm ssion was consulted by
the Government it was not supplied with the witten expl ana-
tion submitted by the respondent in answer to the second
show cause notice, and held that the order of the Governnent
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was invalid for the reason that the provisions of Art.
320(3)(c) of the Constitution had not been fully conplied
with. On appeal to the Suprene Court additional evidence
was sought to be adduced on behal f of the appellant to show
that as a matter of fact the State Public Service Comi ssion
was consul ted even after the subm ssion of the respondent’s
explanation in answer to the second show cause notice, but
it was found that there was sufficient opportunity for the
appellant to place all the relevant materials before the
H gh Court itself

Held, (1) that the additional evidence ought not to be
admtted and that the finding of the H gh Court that there
was no consultation with the Commi ssion after the respondent
had submitted his explanation in answer to the second show
cause notice, nust stand.

It is well-settled that additional evidence should not be
permitted at the appellate stage in order to enable one of
the parties to renpve |acunae in presenting its case at the
proper stage, and to fill in gaps. O course, the position
is different where the appellate court itself requires
certain evidence to be adduced in order to enable it to do
justice between the parties.

(2) that the provisions of Art. 320(3)(c) of the Constitu-
tion of India are not mandatory and that they do not confer
any rights/on a public servant so that the absence of con-
sultation or /any irregularity in ‘consultation does not
afford hima cause of action in a court of |aw.

P. Joseph John v. The State of Travancore-Cochin, (1955) 1
S.C. R 1011, considered.

Bi swanath Khanka v. The King Emperor, (1945) F.C R 99,
relied on.

(3) that Art. 311 of the Constitution’is not controlled by
the provisions of Art. 320.
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JUDGVENT:
ClVIL APPPELATE JURI SDICTION : Civil Appeals Nos. 27 and 28
of 1955.
Appeal s fromthe judgnment and order dated the 8th ~January,
1954, of the Allahabad H gh Court in GCvil Msc.” Wit No.
817 of 1953.
G C Mthur and C. P. Lal, for the appellant in C A No.
27 and respondent in C. A No. 28.
N. C. Sen, for the respondent in C. A No. 27 and appel -
lant in C A No. 28.
1957. Sept enber 20. The follow ng Judgnent of the Court
was delivered by
SINHEA J. -These two cross-appeals on certificates granted by
the H gh Court under Art. 132 (1) of the Constitution, arise
out of a conmmon judgnment and order of a Division Bench of
the H gh Court of Judicature at Allahabad, 'in two wit
petitions Nos. 121 and 817 of 1953, dated January 8, 1954,
allowing, in part and dismissing in part, the two petitions
under Art. 226 of the Constitution, by which the petitioner
guestioned the validity of the orders passed by the Govern-
ment of Utar Pradesh, reducing himin rank, and ordering
his compul sory retirenment fromservice. GCvil Appeal No. 27
has been preferred by the State of Uttar Pradesh and G vi
Appeal No. 28 by the petitioner in the Court below. For the
sake of brevity, we shall refer to the State of Utar Pra-
desh as the appellant and the petitioner in the Hi gh Court
-Sri Manbodhan Lal Srivastava-as the respondent, in the
course of this judgment which covers both the appeals.
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It is necessary to state the following facts : In 1920, the
respondent was enployed in the education departnment of the
State of Utar Pradesh, and in due course, was prombted to
the United Provinces Education Service (Junior Scale). This
took place in 1946. 1In the year 1948, the respondent was
appoi nted an of ficer-on-special duty and managi ng editor of
a quarterly journal issued by the education departnent,
under the style " Shiksha ". Wile holding the post of
of ficer-on-special -duty, the respondent was al so
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appointed a nmenber of the Book Selection Committee. He
continued to function as such until 1951. The respondent’s
conduct as a nenber of that Conmittee was not found to be
sati sfactory and above board, inasmuch as it was discovered
that he had allowed his private interests to cone in con-
flict wth his public duties. He was found to have shown
favours in- the ~selection of books on approved list, in
respect ~of certain books said to have been witten by a
nephew of hi's, aged only 14 years, and by another relation
of- _his, as also to a firmof publishers who had advanced
certain suns of noney to himon interest. In July, 1952,
the respondent was transferred as Headmaster of a «certain
H gh School, but he did not join his post and went on | eave
on nedical -grounds. Wiile on leave, the respondent was
suspended from service with effect from August 2, 1952. In
Septenber, the same year, the Director of Education issued
orders, fram ng charges agai nst the respondent and calling
upon him to submit his witten statement of defence and
giving himan opportunity to call evidence in support of it.
It is not necessary for the purposes of this case, to set
out the charges franed agai nst hi mexcept to state that the
details of the books said to have beenwitten by his prodi-
gy nephew and his other relation, were given, the gravamen
of the charges being that. he did not informthe Comittee
of his relationship with'the alleged authors of the books,
the selection of which was calculated to brine, pecuniary
benefit to those relations. Another charge related to his
having benefited a certain firmof publishers whose - books,
about a dozen in nunber, had been selected by the Comittee
of which he was a nmenber. The respondent subnmitted a
lengthy witten statement in his defence and did not insist
on oral exam nation of w tnesses, but enclosed wth his
expl anation certain affidavits in support of his case. The
Director of Education, after a thorough inquiry into the
charges framed agai nst the respondent, subnmitted a report to
the effect that the charges framed against ~ him had ‘been
substantially proved. He, reconmended that the respondent
be denoted to the subordinate
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Educati on Service and be conpulsorily retired. After @ con-
sidering the report aforesaid, the Governnent decided on
Novermber 7, 1952, to call upon the respondent, under | Art.
311(2) of the Constitution, to show cause why the puni shnent
suggested in the departnmental inquiry report should not be
i nposed upon him In pursuance of the sbow cause-notice
served upon the respondent on Novenber 13, 1952, he put in a
long witten explanation on Novenber 26, 1952, on the sane
lines as his witten statenent of defence submitted earlier
as aforesaid, bearing on the nmerits of the findings as also
objecting to the procedure adopted at the inquiry. He also
showed cause agai nst the proposed punishnent. A Governnent
notification dated January 9, 1953, was published show ng
the nanmes of the officers of the education department, who
would retire in due course on superannuation, that is to
say, at the age of 55, and the correspondi ng dates of super-
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annuation. The respondent is shown therein as one of those,
and in the last colum neant for showing the dates of re-
tirement, Septenber 15, 1953, is mentioned as against his
nane. On February 2, 1953, the respondent filed the first
petition (Wit Petition No. 121 of 1953) challenging the
validity of the order of the Governnment suspending him and
calling upon himto show cause why he should not be reduced
in rank with effect fromthe date of suspension, and also
conpul sorily retired. 1In that petition, he also challenged
the legality of the entire proceedings and prayed for a wit
of mandamus directing the Government to pay his full salary
during the period of suspension until he attained the age of
superannuation as aforesaid. PerhapRr realising that the
show- cause-notice = served upon the respondent as aforesaid,
i n Novenber, 1952, would not fully satisfy the requirenents
of a reasonable opportunity as contenplated by the Constitu-
tion, the Director of Education forwarded to the respondent,
along with a covering |letter dated June 16, 1953, a copy of
the report of the inquiry; and again called upon himto show
cause why the proposed penalty of reduction in rank be not
i mposed-upon him _The State Public
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Service Comm ssion (which we shall refer to as the Comm s-
sion) was al so consulted by the Governnent as to the punish-
nment proposed to be inposed as a result of the inquiry.
Presunably, the Conmi ssion was supplied with all the rele-
vant material upto the date of 'the second show cause noti ce.
The Commi ssion was consulted but it appears fromthe find-
ings of the High Court that the respondent’s witten expla-
nati on subm tted on July 3,1953, was not before the Comm s-
sion. The explanation submtted on July 3, 1953, was a nuch
nore el aborate one dealing not only with the three charges
whi ch had been made agai nst him but al so with other irrele-
vant findings of the inquiry officer who had nmade severa

observations against the respondent’s efficiency and con-
duct, which were not the subject-matter of the several heads
of charge framed agai nst ‘the respondent, and, therefore, not
called for. After considering the opinionof 'the Comm s-
sion, the inquiry report and the several “expl anations  sub-
mtted by the respondent, the State Government passed its
final order dated September 12, 1953, reducing the respond-
ent inrank fromthe U P. Education Service (Junior Scale)
to Subordi nate Education Service, with effect from August 2,
1952, and conpul sorily retiring him The order of conpul so-
ry retirement was nore or |ess superfluous as the respondent
woul d have retired in the ordinary course with effect /from
Sept enber 15, 1953, as already indicated. ~During the pend-
ency of the first wit petition, and after it had been heard
by the High Court in part, the respondent filed the second
wit application (being Wit Petition No. 817 of 1953) on
Septenber 23, 1953, practically covering the sane grounds
and praying for the sane reliefs as aforesaid. A D vision
Bench of the High Court, presided over by the Chief Justice,
by its judgment and order dated January 8, 1954, disposed of
both the wit petitions holding that the orders inpugned
were invalid for the reason that the provisions of Art.

320(3) (c) of the Constitution had not been fully conplied
with because the last witten explanation of the respondent
submitted on July 3, 1953, had not been placed before the
Conmi ssi on.
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The High Court, therefore, quashed the orders of the Govern-
ment reducing himin rank and reducing his emoluments with
effect fromthe date of suspension as aforesaid. It did not
pass any order in respect of the conpulsorys retirenent
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because that had happened in due course before the |udgnent
of the H gh Court. The appellant has filed appeal No. 27
fromthis part of the judgnent and order of the H gh Court.
The Hi gh Court refused the respondent’s prayer in respect of
the full salary for the period of suspension during which he
had been deprived of it by the orders of the Governnent
i mpugned by him Fromthis part of the judgnent, the re-
spondent has preferred appeal No. 28. It is manifest that
if the State Governnent’'s appeal is well-founded and is
allowed by this Court, the respondent’s appeal rnust fai
wi t hout any further consideration.

Before dealing with the merits of the controversy raised in
these appeals, it is necessary to state that M. Mathur
appearing on behalf of the appellant, proposed to place
before this Court, at the tine of the argument, the origina
records and certain affidavits to showthat, that as a
matter of fact, all the relevant facts relating to consulta-
tion between the State Governnent and the Conmi ssion had not
been placed before the H gh Court and that if the additiona
evidence were taken at this stage, he would satisf'y this
Court that the Commission was consulted even after the
subm ssion of the respondent’s explanation in answer to the
second show cause-notice. Wthout |ooking into the addi-
tional evidence proposed to be placed before us, we indicat-
ed that we would not permt additional evidence to be placed
at this stage when there was sufficient opportunity for the
State Government to place all the relevant nmatters before
the High Court itself. W could not see any special reasons
why additional . evidence should be allowed to be adduced in
this Court. It was not suggested that all that matter which
was proposed to be placed before this Court was not avail-
able to the State Governnent during the tine that the High
Court considered the wit petitions on two occasions,

69
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It is well-settled that additional evidence should not be
permtted at the appellate stage in order to enable one of
the parties to renpve certain | acunae in presenting its case
at the proper stage, and to fill in gaps. O course, the
position is different where the appellate court “itself
requires certain evidence to be adduced in order to enable
it to do justice between the parties.—In this case, there-
fore, we have proceeded on the assunption that though the
Conmi ssion was consulted as to the guilt or otherwi se of the
respondent and the action proposed to be taken  aginst him
after he had subnmitted his explanation in answer to  the
first show cause-notice, there was no consultation with the
Conmi ssion after the respondent had submitted his nore
el aborate explanation in answer to the second /show cause-
noti ce.

Hence, the main question in controversy in appeal No. 27 of
1955 is whether the H gh Court was right in taking the  view
that Art. 311 was subject to the provisions of Art.
320(3)(c) of the Constitution, which were mandatory, and, as
such, non-conpliance with those provisions in the instant
case was fatal to the proceedings ending with the order
passed by the Governnent on Septenber 12, 1953.

The High Court started with the assunption that the provi-
sions aforesaid of the Constitution are mandatory and on
that assunption proceeded to consider the further question
whet her non-conpliance with those provisions by the State
CGovernment conferred any right on the respondent to question
the wvalidity of the order inpugned in this case. In this
connection, the H gh Court found that the Conmm ssion had
been consulted sone tine in June, 1953. It has to be as-
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suned as aforesaid, that the Commi ssion had not before it
the nore el aborate explanation submtted in witing by the
respondent on July 3, in answer to the second show cause-
noti ce. The Hi gh Court was further of the opinion that it
may be that if that explanati on had been placed before the
Conmi ssion, its advice to the State Government may not have
been in the sane terns in which it actually gave its advice,
and after considering which, along
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with other relevant matters, the State Governnent passed the
order now in question. W shall assume for the purposes of
this case that there was an irregularity in, though not
conpl ete absence of, consultation with the Comi ssion. Now
the question is: Didthis irregularity afford a cause of
action to the respondent to challenge the final order passed
by the State Government on Septenmber 12, 1953 ? That part of
the order which related to conpulsory retirement may easily
be passed over, because, in any case, three days litter, on
Sept enber 15, the respondent retired in due course. Hence,
the operative portion of the final order of the Governnent,
which —adversely affected the respondent, was the order
reducing himin rank fromthe Provincial to the Subordinate
grade. That order appears to have satisfied the conditions
laid down in Art. 311 of the Constitution. At no stage of
the controversy has it been suggested that, so far as the
appel | ant was concerned, the respondent had not a " reasona-
bl e opportunity of show ng cause against the action proposed
to be taken in regard to him™; that is to say, it is now
beyond question that the proceedi ngs taken by the appell ant,
including the departnmental inquiry against the respondent
ending with his reduction in rank, satisfied the nandatory
provisions of Chapter | of Part XIV of the Constitution
with particular reference to Art. 31 1. That conclusion
woul d put an end to the respondent’s case, unless it is held
that the provisions of Art. 320(3)(c) are of 'a mandatory
character and are in the nature of a rider to Art. 31 1.
This question does not appear to have been determ ned by
this Court in the formin which it has been now raised
before wus. In the case of P. Joseph John v. The State of
Travancore Cochin(1), the question of consultation with the
State Public Service Comm ssion was raised in slightly
different circunstances. After the Governnment had before it
the result of the inquiry into the conduct of the public
servant, and after the punishment was tenta. tively arrived
at, the Comm ssion was consulted and it agreed to the pro-
posed action. But this consultation
(1) [2955] I S.C R 1011.
542
and agreenent was before the public servant was asked to
show cause agai nst the action proposed to be taken against
him H's conplaint was that the Comm ssion should have been
consulted after he had noved the CGovernment for review ng
its previous order, and this Court ruled that it was not
i ncumbent on the CGovernment to consult the Conmmi ssion as
many tinmes as he mght choose to nove the Governnent by way
of review In that case, this Court did not discuss and
pronounce wupon the alleged nandatory character of Art. 320
of the Constitution. Hence, it may be taken that we have to
determine this controversy for the first tine, though
according to the strict construction of the words of Art.
320(3)(c), an application for review would be covered by the
words nenorials or petitions ".
Article 320(3)(c) is in these terms
320(3):" The Union Public Service Commission or the State
Public Service Comm ssion, as the case may be, shall be
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consul t ed-

(c) on all disciplinary natters affecting a person serving
under the CGovernment of India or the Governnent of a State
inacivil capacity, including nenorials or petitions relat-
ing to such matters; "

Article 320 does not conme under Chapter | headed Services "
of Part XIV. It occurs in Chapter 11 of that part headed "
Public Service Conmissions.” Articles 320 and 323 lay down

the several duties of a Public Service Comi ssion. Article
321 envisages such " additional functions " as may be pro-
vided for by Parlianent or a State Legislature. Articles

320 and 323 begin with the words "It shall be the duty and
then proceed to prescribe the various duties and functions
of the Union or a State Public Service Comm ssion, such as
to conduct - examnations for appointments; to assist in
fram ng ~and operating schemes of joint recruitment; and of
being consulted on all matters relating to nethods of re-
cruitment ~or principles in nmaking appointments to G vi
Services and on all disciplinary matters affecting
543

a civil servant. Perhaps, because of the use of the word
shall " in several parts of Art. 320, the High Court was |ed
to assunme that the provisions of Art. 320(3)(c) were nmanda-
tory, but, in our opinion, there are several cogent reasons

for holding to the contrary. In-the first place, the provi-
so to Art. 320, itself, contenplates that the President or
the Governor, as the case may be, "mmy mnake regulations
specifying the matters in-which either generally, or in any
particul ar class of case or in particular circunstances, it
shal | not be necessary for a Public Service Conm ssion to be
consulted." The words quoted above give a clear indication

of the intention of the Constitution nakers that they did
envi sage certain cases or classes of cases in which the Com
m ssion need not be consulted. |If the provisions of Art.
320 were of a mandatory character, the Constitution would
not have left it to the discretion of the Head of the Execu-
tive Governnment to undo those provisions by naking regula-
tions to the contrary. |If it _had been intended by the
makers of the Constitution that consultation with the Com
m ssion should be nandatory, the proviso would not have been
there, or, at any rate, inthe terms in which it ~stands.
That does not ampunt to saying that it is open tothe Execu-
tive Governnment conpletely to ignore the existence of the
Commi ssion or to pick and choose cases in which it wmy or
may not be consulted. Once, relevant regulations have been
made, they are nmeant to be followed in letter and in spirit
and it goes without saying that consultation with the Com
mssion on all disciplinary matters affecting a public
servant has been specifically provided for, “in order, first,
to give an assurance to the Services that a wholly independ-
ent body, not directly concerned with the naking of orders
adversely affecting public servants, has considered the
action proposed to be taken against a particular public
servant, wth an open mnd; and, secondly, to afford the
Government unbi assed advi ce and opinion on matters wvitally
affecting the norale of public services. It is, therefore,
i ncumbent upon the Executive Government, when it proposes to
take any disciplinary
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action against a public servant, to consult the Conm ssion
as to whether the action proposed to be taken was justified
and was not in excess of the requirenents of the situation
Secondly, it is clear that the requirenent of the consulta-
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tion with the Conm ssion does not extend to making the
advi ce of the Conm ssion on those matter,,;, binding on the
Governnment. O course, the Governnent, when it consults the
Conmi ssion on matters like these, does it, not by way of a
nmere formality, but, with a viewto getting proper assist-
ance in assessing the guilt or otherwise of the person
proceeded against and of the suitability and adequacy of
the penalty proposed to be inposed. If the opinion of the
Comm ssion were binding on the Governnment, it nay have been
argued with greater force that non-conpliance with the rule
for consultation would have been-fatal to the validity of
the order proposed to be passed against a public servant.
In the absence of 'such a binding character, it is difficult
to see how non-conpliance with the provisions of Art.
320(3)(c) could have the effect of nullifying the fina
order passed by the Government.

Thirdly, Art. 320 or the other articles in Chapter 11 of
Part XIV of the Constitution deal with the constitution of
the Comm ssion and appoi ntnment and renoval of the Chairman
or'_other menbers of the Commission and their terms of serv-
ice as also their duties and functions. Chapter |l deals
with the relation between Governnent and the Commi ssion but
not between the Conmission and a public servant. Chapter |
containing Art. 320 does not, in terns, confer any rights or
privileges on an individual public servant nor any constitu-
tional guarantee of the nature contained in Chapter | of
that Part, particularly Art. 31 1. Article 31 1, therefore,
is not, in.anyway, controlled by the provisions of Chapter
Il of Part X'V, with particular reference to Art. 320.

The question may be | ooked at from another point of view
Does the Constitution provide for the contingency as to what
is to happen in the event of non-conpliance with the re-
qui rements of Art. 320(3)(c) ? It does not, either in ex-
press terns
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or by inplication, provide that the result of such a non-
conpliance is to invalidate the proceedings ending with the
final order of the Governnent. This aspect of the relevant
provisions of Part XV of the Constitution, has a direct
bearing on the question whether Art. 320 is nandatory. The
guesti on whether a certain provision in a statute inposing a
duty on a public body or authority was mandatory or - only
directory, arose before their Lordships of ~the Judicia
Conmittee of the Privy Council in the case of Montrea
Street Railway Conpany v. Normandin (l).  In that case the
guesti on nooted was whether the onission to revise the /jury
lists as directed by the statute had the effect of nullify-
ing the verdict given by a jury. Their Lordships held that
the irregularities in the due revision of the jury ’'Lists

will not ipso facto avoid the verdict of a jury, The Board
nmade the following observations in the course of their
j udgrent :

e The question whether provisions in a
statute are directory or inperative has very frequently
arisen in this country, but it has been said that no genera
rule can be laid down, and that in every case the object of
the statute nust be | ooked at. The cases on the subject
will be found collected in Maxwell on Statutes, 5th ed., p.
596 and follow ng pages. When the provisions of a statute
relate to the performance of a public duty and the case is
such that to hold null and void acts done in neglect of this
duty woul d work serious general inconvenience, or injustice
to persons who have no control over those entrusted with the
duty, and at the sanme time would not pronote the nmain object
of the Legislature, it has been the practice to hold such
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provisions to be directory only, the neglect of them though
puni shabl e, not affecting the validity of the acts done."
The principle laid down in this case was adopted by the
Federal Court in the case of Biswanath Khenka v. The King
Enperor (2). |In that case, the Federal Court had to consid-
er the effect of non-conpliance with the provisions of s.
256 of the Governnent of India Act, 1935, requiring consul-
tation between public authorities

(r) L.R [1917] A.C. 70.

(2) [1945] F.C.R 99.
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before the confernent of nmagisterial powers or of enhanced
magi sterial powers, etc. The Court repelled the contention
that the provisions of s. 256, aforesaid, were nandatory.
It was further held that nonconpliance with that section
woul d not render the appointnment otherwi se regularly and
validly made, invalid or inoperative. That decision is
particularly inportant 'as the words of the section then
before their Lordshi ps of the Federal Court were very em
phatic and of a prohibitory character.

An-examnation of the terns of Art. 320 shows that the word
" shall " appears in alnobst every paragraph and every cl ause
or sub-clause of that article. If it were held that the
provisions of Art. 320(3)(c) are mandatory in terns. the
ot her clauses or sub-clauses of that article will have to be
equally held to be mandatory. 1f they are so held, any
appoi ntnents made to the public services of the Union or a
State, w thout observing strictly the terms of these sub-
clauses in cl. (3) of Art. 320, would adversely affect the
person so appointed to -a -public service, without any fault
on his part and without his having any say in the matter.
This result could not have been contempl ated by the nmkers
of the Constitution. Hence, the use of the word " shal
in a statute, though generally taken in a mandatory sense,
does -not necessarily nean that in every case it shall have
that effect, that is to say, that unless the words of the
statute are punctiliously followed, the proceeding, or the
outcome of the proceeding, would be invalid. On the  other
hand, it is not always correct to say that where the word "

may " has been used, the statute is only permssive or
directory in the sense that non-conpliance with those provi-
sions wll not render the proceeding invalid. In~ that

connection, the follow ng quotation from Crawford on ' Statu-
tory Construction -art. 261 at p. 516, is pertinent:

" The question as to whether a statute  is —mandatory or
directory depends upon the intent of the |egislature and not
upon the language in Wich the intent s clothed. The
meaning and intention of the |egislature nmust govern, and
these are to be ascertained,
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not only fromthe phraseol ogy of the provision but also by
considering its nature, its design, and the ' consequences
which would follow fromconstruing it the one way or the
other........... "

We have already indicated that Art. 320(3)(c) of the Consti -
tution does not confer any rights on a public servant so
that the absence of consultation or any irregularity in
consul tation, should not afford hima cause of action in a
court of law, or entitle himto relief under the specia
powers of a High Court under Art. 226 of the Constitution or
of this Court under Art. 32. It is not a right which could
be recognized and enforced by a wit. On the other hand,
Art. 311 of the Constitution has been construed as confer-
ring a right on a civil servant of the Union or a State,
which he can enforce in a court of |aw Hence, if the
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provisions of Art. 311, have been conmplied with in this
case and it has not been contended at any stage that they
had not been conplied with-he has no renedy against any
irregularity that the State Government nay have conmitted.
Unless, it can be held, and we are not prepared to hold,
that Art. 320(3)(c) is in the nature of a rider or proviso
to Art. 31 1, it is not possible to construe Art. 320(3)(c)
in the sense of affording a cause of action to a public
servant against whom sone action has been taken by his
enpl oyer.
In view of these considerations, it nust be held that the
provisions of Art. 320(3)(c) are not mandatory and that non-
conpliance with those provisions does not afford a cause of
action to the respondent in a court of law. It is not for
this Court further to consider what other renedy, if any,
the respondent has. Appeal No. 27 is, therefore, allowed
and appeal No. 28 dismssed. In view of the fact that the
appel l ant~ did - not strictly comply with the terns of Art.
320(3)(c) of the Constitution, we direct that each party
bearits own costs throughout.

Appeal No. 27 al | owed.

Appeal No. 28 disnissed.
70
548




