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The chal l enge in these appeals is to the orders dated
22.8.2003 and 27.2.2004 passed by the Division Bench of the
Hi gh Court affirmng the order dated 30.10.2002 passed by
the Central Administrative Tribunal (CAT) allow ng the petition
of the respondents.

Briefly stated, the facts are as foll ows:

The respondents were working as Juni or Hydro-
CGeol ogi st, Juni or Geophysici st Chem stsand Hydro-
Met eorol ogi sts (Scientists Grade 'B' ). Their cases for
consi deration for promotion to the posts-of Scientists Gade 'C
were declined on the ground that the departmental candidate
shoul d have put in at least 5 years-as Scientists G ade 'B in
the scale of Rs. 2200-4000 in accordance with Rule 7 (2)(b)
read with colum 12 of Central Gound Water Board
(Scientific Goup 'A Posts) Recruitnent Rules, 1995
(hereinafter "the Rules’). We will deal withthe Rules |ater at an
appropriate time.

The grievance raised before the Tribunal was that the
deputationists with 8 years of experience in the scale of Rs.
2000- 3500 were allowed to be pronmoted as Scientists G ade
"C in the scale of Rs. 3000-4500 whereas in the case of the
departmental candi dates working in the scale of Rs. 2200-

4000 it was made mandatory for putting in regular 5 years
service in Gade 'B for promption to Gade 'C and it is,
therefore, discrimnatory. It was also clainmed that although
the respondents have not conpleted 5 years of service in
Grade "B in the scale of Rs. 2200-4000, they have al ready
conpl eted 8 years of service in the scale of Rs. 2000-3500
and, therefore, they are entitled to be pronoted to Grade 'C
posts in the scale of Rs. 3000-4500, as in the case of
deput ati oni st s.

The Tribunal was of the viewthat the eligibility condition
that pronotion to the post of Scientist Gade 'C for
departmental candi dates can be made only after conpletion of
5 years regul ar service in the scale of Rs. 2200-4000, whereas
for candi dates on deputation, the condition of 8 years service
in the scale of Rs. 2000-3500 for pronmption to Grade 'C posts
in the scale of Rs. 3000-4500 is discrininatory between the
departmental candi dates and deput ati oni sts. According to
the Tribunal, therefore, two sets of candidates having the
same qualifications seeking promption to the same G ade
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cannot be required to fulfill different eligibility criteria in terns
of length of service in a particular grade nerely on the ground
that one set of candidates are departnental candi dates and

the other set of candidates are deputationists. The Tribuna
was further of the opinion that the rules that apply to the
deput ati oni sts should al so apply to the departnenta

candi dates, if otherwise, the qualifications are the sane. n
the basis of the above view, the Tribunal allowed the petition
and directed the respondents (appellants herein) to consider
the pronotion of the applicants to the rank of Scientists G ade
'C fromthe date they conpleted 8 years of service in the pre-
revi sed scale of Rs. 2000-3500, albeit w thout striking down

t he Rul es.

The core question posed for determnation is as to
whet her the particul ar Rul es governing service conditions
coul d be brushed aside wi thout challenging the Rules and the
mandat e of the Rules could be ignored in the absence of a
chal | enge and wi-thout ~striking them down?

Rule 7 (2)(b) of the Rules, which is relevant for the
present purposes reads as under
"Rule 7 (2)(b): The departmental of fi-cers who have
rendered in the respective grade the requisite
regul ar service specified in colum (12) of the
Schedul e may be reconmended by the Board of
Assessnent conprising the officers specified in
colum (13) of the Schedule for pronotion to the
next higher grade.. Wile evaluating the suitability
of the officers for pronotion, the Assessnent Board
shall take into consideration their qualifications,
performance, merit and seniority. The sel ection
shal |l be on the basis of confidential reports and
interview. However, the Assessnent Board, nmy at
their discretion, consider in absentia the
candi dature of such officer who is-unable to present
hinself for the interview The Assessment Board
shall draw up a list of officers who are assessed as
fit for pronotion to the next higher grade. 1In so far
as persons undergoing training in lndia or abroad
(under F.R 51) are concerned, they shall be
promoted to the next higher grade with effect from
the date they woul d have been so pronoted had
they not proceeded on training subject to the
following conditions being fulfilled:-

(i) The period of such training is treated as duty
under F.R 9(6)(b).
(ii) They have been approved for pronotion to the

next hi gher grade.

(iii) Al their seniors, except those regarded as unfit
for pronotion to the particular grade, avail able

have been pronoted to that grade."

Furt her Columm 12 reads:

"For Hydrol ogy Discipline:

Pronoti on: Juni or Hydrol ogist with 8 years’ service
in the grade rendered after appointnment therein on
a regul ar basis.

For ot her disciplines:
Pronption: Scientist "B with 5 years regul ar service
in the grade.

Transfer on deputation: (including short-term
contract): O ficers under the Central/State
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Governments Universities/ Recogni sed Research
Institutions Public Sector Undertakings/ Statutory
or Aut ononpus Organi sations: -

(a) (i) hol di ng anal ogous posts on a regul ar basis,
or

(ii) with 5 years’ regular service in post in the

scal e of Rs. 2200-4000 or equival ent; or

(iii) with 8 years’ regular service in posts in the

scal e of Rs. 2000-3500 or equival ent; and

(b) Possessi ng the educational qualification and
experience prescribed for direct recruits under
colum (8).

(The departnental officers-in the feeder grade who

are in the direct line of pronotion will not be eligible
for consideration for appoi ntnent. on deputation
Simlarly, deputationists shall not be eligible for

consi deration for appoi ntnent by pronotion).

(Period of deputation including period of deputation
i n another ex-cadre post hel'd i nmedi ately precedi ng
this appointment in the sane or sone other

organi zati on/ departnent of the Central

CGovernment shall not ‘exceed 3 years).

The maxi mum age-linit for appointnent by transfer
on deputation shall not be exceeding 56 years as on
the closing date of receipt of applications.”

The nmandate of the Rule, as noticed above, clearly shows
that the deputationists for promobtionto the post of Gade 'C
required 8 years experience as Jr. Hydrologists on a regul ar
basi s whereas departnmental candidates must have conpl eted
5 years regular service in Gade "B in the scale of Rs. 2200-
4000.

We have been taken through the entire petition filed by
the respondents herein before the Tribunal. There is 'not even
a whi sper of challenging the Rules as discrimnatory or ultra-
vires, much less Rule 7(2)(b) of the Rules.

Simlarly, in paragraph 4, clause (v), the petitioners
(respondents herein) stated as under
"(v.) That petitioners as Scientists-B have not
conpleted 5 years regul ar service. Petitioners have
not worked for 5 years on anal ogous posts on
regul ar basis. Petitioners have also not served 5
years on regul ar basis in the post of scale of Rs.

2200- 4000. However, petitioners have definitely

wor ked for over 8 years on regular basis in the post
in the scale of Rs. 2000-4000 can definitely be
treated as equivalent to regular service in the post
in the scal e of 2000-3500."

It was, therefore, clearly an admtted case of the
respondents by thenselves that they had not worked for 5
years as Scientists "B, which is the mandate of the Rul es and,
therefore, the Tribunal transgressed its jurisdiction granting
the relief to the respondents dehors the mandate of the Rul es.
It is now settled principle of |law that no mandanus can be
i ssued which would be contrary to the Act and the Rules. See
State of U.P. v. Harish Chandra (1996) 9 SCC 309; Union
of India v. Association for Denpcratic Reforms and Anr.
(2002) 5 SCC 294.
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M. Manoj Swarup, |earned counsel appearing for the
respondents contended that the deputationists and the
departmental candi dates have formed one class of the officers
and, therefore, it would be inperm ssible to create any cl ass
within the class under the Rules. 1In this connection he
referred to the decision of this Court in S. G Jaisinghani v.
Union of India and Os. 1967 (2) SCR 703. This contention
woul d be of no help to the respondents in the absence of
chall enge to the vires of the Rules.

Learned counsel for the respondents also referred to the
various decisions of the Rajasthan H gh Court in which simlar
guestions had been raised and the relief was granted by the
Hi gh Court and the H gh Court orders were inpl enented.

According to him taking note of the Iine of the decisions of the
Raj ast han H gh Court, the order inpugned passed by the Hi gh
Court in the present case may not be disturbed. W are not at

all inpressed by such submissions. Such orders, if any,
passed dehors the rules will not bind us, not withstanding the
orders bei'ng inpl enent ed. Those orders are al so under
chal | enge in appeals that are transferred to this Court in T.P
(C Nos. 197 to 220 and pendi ng. Moreover, illegal decisions

cannot be allowed to be perpetuated. A decision which is
contrary to |l aw and rul es does not forma precedent. A
deci si on becones a precedent when it decides the law in
accordance with the Act and the Rul es.

In the result, the order dated 30.10.2002 passed by the
Tribunal in OA 422/2002 and the order of the Division Bench
of the Hi gh Court dated 22.8.2003 in passed i n CWP No.
13192 of 2003 are hereby set aside.” The QA No. 422/2002,
filed by the respondents, stands dism ssed. ~The appeals are
all owed. No costs.




