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ACT:

Agricultural Produce Markets-Enactment for regulation of
purchase and sale of such produce Constitutional validity-
Validity of rules framed under the Act-Bonbay Agricultura
Produce Markets Act, 1939 (Bom 22 of 1939), ss. 4, 4A, 5,
5A, 5AA, 11, 29, rr. 53, 64, 65, 66, 67-Constitution of
India, Arts. 19(1)(g), 19(6).

HEADNOTE:

The Bombay Agricultural Produce Markets -~ Act, ~ 1939, was
enacted by the Bonbay Legislature to provide for the better
regul ati on of buying and selling of agricultural produce in
the State of Bonmbay and the establishnent of « markets. for
such produce. Under the provisions of the Act . power’/ was
given to the conmi ssioner by notification to declare certain
areas as market areas as a result of which such areas  could
not thereafter be wused for the purchase or sale of any
agricultural produce specified in the notification, ' except
under a licence. Markets were to be established and market
conmttees constituted with power to grant |icences for
operation in the market. By s. 11 a narket committee nay,
subject to the provisions of the Rules and subject to such
maxi ma as may be prescribed, levy fees on the agricultura
produce bought and sold by licencees in the market area.
Section 29 enabled the State Government by notification in
tile official Gazette to add to, anend or cancel any of the
items of agricultural produce specified in the Schedule to
the Act. The petitioners challenged the validity of the Act
and the rules franed thereunder, and in particular ss. 4,
4A, 5, 5A, and 5AA which provided for the declaration of a
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mar ket area and the establishment of a mar ket , as
unconstitutional on the ground that they placed unreasonabl e
restrictions on their right to carry oil trade in

agricultural produce and thus infringed their fundanental
ri ght guaranteed under Art. 19(1)(g) of the Constitution of
India. They also attacked the validity of ss. 11 and 29 and
rr. 53, 64, 65, 66 and 67.

Hel d: (1) that ss. 4, 4A, 5, 5A and 5AA of the Act are
constitutional and intra vires and do not i mpose
unreasonabl e restrictions on the right to carry on trade in
the agricultural produce regul ated under the Act.

M C. V. S Arunachala Nadar v. The State of Madras,
[1959] Supp. 1 S.C R 92, foll owed.

660

(2) that the fee provided by s. 11 though cal cul ated on the
amount of produce bought and sold, is not in the nature of
sales tax as it isonly a |levy charged for services rendered
by the market commttee in connection with the enforcenent
of the! various provisions of the Act. Accordingly, s. 11 is
val id.

(3) that-r. 53 in so far as it enables the narket committee
to fix any rates as it liked of the fees to be collected on
agricul tural produce boughtand sold in the market area, 1is
not valid, because under s. 11 unless the State Governnent
fixes the maxima by rule it is not open to the comittee to
fix any fees at all

(4) that under S. 29, the power given to the State Govern-
nment to add to, or anend, or cancel any of the itenms of the
agricul tural produce specified in the Schedul e in accordance
with the local conditions prevailing in different parts of
the State is only in pursuance of the legislative policy
which is apparent on the face of the Act, and, therefore,
the section is intra vires.

The Edwards MIls Co. Ltd., Beaway v. State of Ajmer and
Anot her, [1955] 1 S.C.R 735, applied.

(5) that r. 64 is nerely a method of enforcing the regu-
latory provisions wth respect to market yards and sub-
mar ket yards and is valid.

(6) that rr. 65, 66 and 67, in so far as they authorise the
market conmittee to grant a |licence for doing business in
any market area, go beyond the power conferred on-the market
conmittee by S. 5A, and are ultra vires.

JUDGVENT:
ORI G NAL JURI SDI CTION: Petition No. 129 of 1959.
Petition under Art. 32 of the Constitution of India for. the
enforcenent of fundanental rights.
R. Ganapathy lyer, J. B. Dadachanji, S. N Andl ey,
Raneshwar Nath and P. L. Vohra, for the petitioners.
N. S. Bindra and R H. Dhebar, for the respondents.
S. T. Desai, Trikamlal Patel and I. N Shroff, for the
I nterveners.
1961. WMay 2. The Judgnent of the Court was delivered by
WANCHOO, J.-This petition raises a question as to the
constitutionality of the Bonbay Agricultural Produce Markets
Act, No. XXII of 1939 (hereinafter referred to as the Act)
and the Rules franed thereunder. The petitioners are
busi nessmen of  Ahnmedabad. Their case is that by a
notification under the
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Act the whole area within a radius of 12 nmiles of Ahnedabad
city was declared to be a market area under s. 4 of the Act
for the purposes of the Act in respect of certain
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agricultural produce fromJune 1, 1948. At the sane tine a
mar ket yard and a narket proper were established for dealing
in the commpdities nentioned above; and simultaneously a
market committee was established under s. 5 of the Act for
the Ahnmedabad market area by the name of "The Agricultura
Produce Market Comm ttee, Ahnedabad."” By later notifications
certain other agricultural produce was declared to be
regul ated wunder the provisions of the Act in this nmarket
area. 1D 1959 a locality known as the "Kalupur market" in
the Telia MII compound near the railway station Ahnedabad
was declared to be a sub-market yard for the purposes of the
Act . The petitioners apparently were carrying on business
in the Kalupur market and therefore after the declaration of
that area as sub-market yard, the narket committee required
the petitioners to take out Iicences under the Act wi thout
whi ch they were not to be allowed to carry on business. The
petitioners contend that the various provisions of the Act
and the Rules ~and bye-laws franed thereunder place un-
reasonabl e restrictions on their right to carry on trade in
agriculturalr produce and thus infringe their fundanenta
right guaranteed under Art. 19 (1)(g) of the Constitution
In particular, the heavy fees payable to the mar ket
conmittee for taking out-licences in order to trade in
various markets inpose  a heavy burden  on trade in the
regul at ed commodi'ties resulting in an unr easonabl e
restriction on the right of the petitioners to carry on
their trade. Further the declaration of the narket area and
the establishnment of market yard and sub-nmarket yards has
resulted in conpelling producers of agricultural comodities
to carry their produce for |ong distances, thus inposing an
unreasonable restriction on their right to carry on trade.
The petitioners thus assail the mmin provisions of the Act
and sone of the provisions of the Rules and the bye-I|aws
franed by the market comitt ee,

84
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which we shall specify at their (proper place |Ilater. The
petitioners also contend that the State of Bonbay has / never
required the nmarket comittee to establish a  market as
required by s. 5AA of the Act and no market has in lLaw been
establ i shed by the market conmittee and therefore the market
conmittee has no power to issue licences and to exercise
other powers conferred under the Act on market conmittees.
They therefore pray that the Act and the Rules and the bye-
laws framed thereunder may be declared wunconstitutional
ultra vires and void. |In the alternative a direction should
be issued to the respondents, in particular the market
conmittee, not to enforce the provisions of the Act, the
Rul es and the bye-|laws against the petitioners so long as a
mar ket has not been established as required under the |aw.
The petition has been opposed on behal f of the respondents,
and their contention is that the Act, the Rules and the bye-
| aws provide reasonable restrictions on the fundanenta
right to carry on trade under Art. 19(1)(g). It is further
contended that a market has been established as required by
law, and therefore the market comittee in particular has
the right to enforce all the provisions of the Act, the
Rul es and the bye-laws and to insist upon the petitioners
taking out |icences as provided therein.

Bef ore we consider the attack made on the constitutionality
of the Act, the Rules arid the bye-laws framed thereunder
we should like to refer to the nain provisions of the Act
and the scheme of regulation provided in it. The Act deals
with the regulation of purchase and sale of agricultura
produce in the State of Bonbay and establishnent of markets
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for such produce. Section 2 of the Act is the definition
section. Section 3 provides for the constitution of narkets
and market conmmittees and gi ves power to the Conm ssioner by
notification to declare his intention of regulating the
purchase and sale of such agricultural produce and in such
area as may be specified in the notification; and objections
and suggestions are invited within a nonth of the
publication of t he notification. Thereafter t he
Conmmi ssi oner after considering the obj ecti ons and
suggestions, if any, and

663
after hol ding such inquiry as may be necessary, declares the
area under s. 4(1) to be a market area for the, purposes of
the Act. The consequence of the establishnent of the narket
area is givenins. 4(2) which lays dowmm that after the
market area is declared, no place in the said area shall
subject to the provisions of s. 5A, be wused for the,
purchase or sale of any agricultural produce specified in
the notification. After the declaration of the market area,
the State CGovernnent is given the power under s. 5 to
establ i sh a market conmmittee for every nmarket ar ea.
Thereafter wunder s. 5AA it becones the duty of the market
conmittee to enforce the provisions of the Act, and also to
establish a market ‘therein, on being required to do so by
the State Governnent, providing for such facilities as the
State Governnent may fromtine to time direct, in connection
with the purchase and sale of the agricultural produce wth
which the market committee is concerned. The Act however
envisages that there may be a time |ag between t he
declaration of a nmarket area and the establishnent of a
market; therefore the proviso to s. 4(2) |ays down that
pending the establishnment of a market in a narket area the
Conmi ssioner may grant a |licence to any person to use any
place in the said area for the purpose of purchase and sale
of any such agricultural produce, and- it is the duty of the
mar ket comm ttee under s. 5AA also to enforce the conditions
of a licence granted under s. 4(2). Further under s. B5A
where a nmarket has been established, the market committee is
given the power to issue licences in accordance wth the
Rules to traders, comm ssion agents, brokers, weighnen,
nmeasurers, surveyors, ware housenen and other persons to
operate in the market; provided that no such |icence shal
be necessary in the case of a person to whoma licence has
been granted under the proviso to s. 4(2). The ef fect
therefore of these provisions of the Act- read wth the
definition section is this. A narket area is first declared
under s. 4(1). In the nmarket area, a market nmay be
est abl i shed. The Rules make it clear that the | market. may
consist of what are called nmarket proper and princi pa
mar ket yard and
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sub- market yards, if any. Under s. 4A for each narket area
there shall be one principal market yard and one or  nore

sub- market yards as may be necessary and the Commi ssioner is
given the power by notification to declare any enclosure,
building or locality in any market area to be the principa
market yard for that area and other encl osures, buildings or
localities to be one or nmore sub-market yards for the area.
As we have already said, the Act envisages that there may be
atine |ag between the declaration of a market area and the
establishnment of a market, and that is why there is a
provision for licences under the proviso to s. 4(2) pending
the establishment of a market in a narket area. The
establishment of a market, however, takes place only when
the State Governnent requires the market committee under s.
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5AA to establish a market in the market area. There does
not seemto be any provision in the Act or the Rules as to
how t he market committee shall proceed, on being required to
do so by the State Government, to establish a market; but
reading the provisions of s. 4A and s. 5AA together it
appears that after the State Government has required the
market conmmttee to establish a market, it has to approach
t he Comm ssioner with its recomendation to decl are
localities as the principal market yard and the sub-market
yards, if any, and the Conm ssioner makes a notification in
regard thereto, and thereafter the narket 1is established.

Till however such action is taken by the commttee and the
Conmi ssioner notifies a principal market yard and sub-narket
yards, if any, no market can in |law be established; and

ot her provisions of the Act which come into force after the
establishment of a market cannot be enforced and the trade
is till then regulated in the manner provided in the proviso
to s. 4(2).
After 'the narket is established, the market comittee gets
the power to issue licences under s. 5A. Oher provisions
of the Act provide for the constitution of market committees
and the establishnent of a market conmittee fund and the
ancillary powers of nmarket committees with which however we
are not directly concerned in the present case. It is
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enough to refer tos. 11 only in this connection, which
provides that the market comittee may subject to( the
provisions of Rules and subject to such maxima as rmay be
prescribed | evy fees on the agricultural produce bought and
sold by licencees in the market area. This section, it wll
be noticed, applies to the purchase and sale of agricultura
produce in the market area and the power under it " can be
exercised by the conmittee as soon as the market ‘area is
decl ared, though no narket m ght have been established under
s. 5AA Till such time as the market is established the
fees prescribed under s. 11 would be levied on the |icencees
under the proviso to s. 4(2). Then cone sections /creating
of fences for contravention of the various provisions of the
Act, which it is unnecessary to consider. Section 26  gives
power to the State Government to frane rules for the
pur poses of carrying out the provisions of the Act. Section
27 gives power to the market committee to frame bylaws wth
the previous sanction of the Director or any other officer
specially empowered in this behalf by the State Governnent
and subject to any rules franed by the State  Governnent
under s. 26. Finally, s. 29 provides that the State
CGovernment nmay by notification in the official gazette add
to, anmend or cancel any of the itens of agricultural produce
specified in the Schedule to the Act.
These are the main provisions of the Act and the schene
which results in the declaration of a market area -and the
establishment of a nmarket therein. The first contention on
behal f of the petitioners is that ss. 4, 4A, 5, 5A and 5AA
which provide for the declaration of a market area and the
establishnment of a narket are unconstitutional as they -are
unreasonabl e restrictions on the right to carry on trade in
agricultural produce. W are of opinion that there is no
force in this contention. This Court had occasion to
consider a simlar Act, namely, the Madras Commercial Crops
Markets Act, No. XX of 1933, in M C V. S. Arunachal a Nadar
etc. v. The State of Midras and others (1) and the
regul ation with respect to marketing
(1) [1959] Supp 1 S.C.R 92.
666
of commercial crops provided in that Act was upheld. The
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main provisions of the Madras Act with respect to the
declaration of a market area (called notified area in that
Act) and the establishnment of markets are practically the
sane as under the Act. It is therefore idle for the
petitioners to contend that the main provisions contained in
ss. 4, 4A, 5, 5A and 5AA of the Act are wunconstitutional
Learned counsel for the petitioners, however, urges that
there is a difference between the Madras Act and; the Act
inasmuch as the Madras Act dealt wth comrercial crops
whereas the Act nakes it possible to bring every crop under
its sweep. It is conceded that though it nmay be con-
stitutional to regulate the sale and purchase of comercia
crops, regulation of all crops made possible under the Act
woul d rmean an unreasonabl e restriction on the fundamenta
right enshrined in Art. 19(1)(g). W are of opinion that
there is no force in this contention. The Madras Act which
dealt wth conmercial crops specified certain crops as
comercial crops in the definition section and added that
the words "comrercial crop" used in that Act would include
any other crop or product, notified by the State Governnent
in the Fort St. George Gazette as a comercial crop for the
purposes of that Act. In view of this inclusive definition
of "conmercial crop" in the Madras Act, it was open to the
State Government under that Act to include any crop wthin
the neaning of the words "commercial crop” which was
regulated by that /Act. The Act had a schedule when it
originally passed in which certain crops were included. The
State Government was however given the power to add to, or
amend or cancel any of the itens mentioned in the Schedule
by s. 29. It is true therefore that under the Act it s
open to the State Governnent to bring any crop other than
those specified originally in the Schedule wthin its
regul atory provisions; but the fact that it is possible to
bring any crop within the regul atory provisions of the Act
by anendnent of the Schedul e woul'd not necessarily nake the
Act an wunreasonable restriction on the exercise of the
fundanental right guaranteed under Art.
667

19(1)(g). As we have already pointed out, the definition of
the words "commrercial crop" in the Madras Act was also w de
enough to bring any crop which the State Gover nnent
considered fit to be included as a comercial crop for the
purposes of that Act. There is thus in our opinion no
difference in the ambit of the Madras Act and of the Act.
Besi des we see no reason why a crop which can be dealt with
on a comercial scale should not be brought wunder the
regul atory provisions of the Act. Section 4(2A)  makes it
clear that the Act does not apply to the purchase or sale of
specified agricultural produce, if the producer of / such
produce is hinself its seller and the purchaser is a person
who purchases such produce for his own private use or if
such agricultural produce is sold to such person by way of a
retail sale. Thus it is clear fromthis exception that the
provisions of the Act do not apply to retail sale and -are
confined to what may be call ed whol esale trade in the crops
regul ated thereunder. This would suggest that the Act also
deals wth comercial crops in the sane way as the Madras
Act, for the notion of wholesale trade inplies that the crop
dealt wth therein is a comercial crop. There is thus no
distinction so far as the main provisions are concerned
bet ween the Act and the Madras Act, and for the reasons that
have been el aborately considered in Arunachal a Nadar’'s case
(1) we are of opinion that ss. 4, 4A, 5, 5A and 5AA of the
Act are constitutional and intra vires and do not inmpose un-
reasonable restrictions on the right to carry on trade in
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the agricultural produce regul ated under the Act.

The next attack is on s. 29 of the Act, which provides that
the State Government may by notification in the officia
gazette, add to, amend or cancel any of the itens of
agricultural produce specified in the Schedule. It is
submitted that this gives a conpletely unregul ated power to
the State Governnent to include any crop within the Schedul e
wi thout any guidance or control whatsoever. W are of
opinion that this contention nust also fail. It is true
that s. 29 itself does not provide for any criterion for
determining which crop shall be put into the Schedule or
whi ch shal

(1) [21959] Supp. 1 S.C.R 92

668
be taken out therefrombut the guidance is in our opinion
wit large in the various provisions of the Act itself. As

we have already pointed out, the scheme of the Act is to
| eave out of account retail sale altogether; it deals wth
what may be cal |l ed whol esale trade and this in our opinion
provi des ' anmple guidance to the State Governnment when it
cones to decide whether a particular agricultural produce
should be added to, or taken out of, the Schedule. The

State Governnment will ‘have to consider in each case whether
the volunme of trade in the-produce is of such a nature as to
give rise to wholesale trade. If it conmes to this

conclusion it may add that produce to the Schedule. On the
other hand if it comes to the conclusion that the production
of a particular produce included in the Schedule has fallen
and can be no | onger a subject-matter of wholesale trade, it
may take out that produce fromthe Schedule. W may in this
connection refer to The Edward MIls Co. Ltd., Beawar v. The
State of Ajmer and another (1). |In that case, s. 27 of the
M ni mum Wages Act, 1948, which gave power to the appropriate
CGovernment to add to either part of  the schedule any
enpl oyment in respect of which it is of opinion that m nimnmm
wages shall be fixed by giving notification in a particular
manner was held to be constitutional. 1t was observed in
that case that the legislative policy was apparent on the
face of the enactnment (inpugned there); it was to carry out
effectively the purposes of the enactnment that power had
been given to the appropriate Government to decide wth
reference to | ocal conditions whether it was desirable that
m ni mum wages should be fixed in regard to a particular
trade or industry which was not included in the list. The
sane considerations in our opinion apply to.s. 29 of the Act
and the power is given to the State Governnent to add to, or
amend, or cancel any of the itenms of the agricultura
produce specified in the Schedule in accordance wth the
| ocal conditions prevailing in different parts of the State
i n pursuance of the legislative policy which is apparent on
the face of the Act. Therefore, in enacting s. 29,
(1) [1955] 1 S.C R 735.

669
the legislature had, not stripped itself of its essentia
powers or assigned to the adm nistrative authority, anything
but an accessory or subordinate power which was deened
necessary to carry out the purpose and policy of the Act.
W therefore reject the contention that s. 29 of the Act
gives uncontrolled power to the State Government and is
therefore unconstitutional.
The next attack is on s. 11 of the Act and the rules franed
in that connection. Section Il gives power to the nmarket
conmittee subject to the provisions of the rules and subject
to such maxinma as may be prescribed to levy fees on the
agricultural produce bought and sold by licencees in the
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market area. It is said that the fee provided by s. 11 is
in the nature of sales tax. Now there is no doubt that the
market committee which is authorised to levy this fee
renders services to the licencees, particularly when the
market is established. Under the circunstances it cannot be
held that the fee charged for services rendered by the
market committee in connection with the enforcenent of the
various provisions of the Act and the provisions for various
facilities in the various markets established by it, is in
the nature of sales tax. It is true that the fee is
cal cul ated on the amount of produce bought and sold but that
in our opinionis only a nethod of realising fees for the
facilities provided by the commttee. The attack on s. 11

nust therefore fail. Besi des this however, it is also
contended that rr. 53 and 54 which provide for |levying of
fees under s. Il are ultravires, as they do not conform to
s. 11 of the Act. It will be noticed that s. 11 provides

for levy of fees to be fixed by the nmnarket commttee,
subj ect to such maxima as nmay be prescribed by the Rul es and
this fee is'to be charged on the agricultural produce bought
and sold. There are thus'two restrictions on the power of
the market conmittee under s. 11; the first is that the fee
fixed must be within the nmaxi ma prescribed by the Rules and
naturally till such maxim are fixed it would not be
possible for the market commttee to levy fees, and the
second restriction i's that fees have to be charged not on
the produce brought into but only on such produce as is

85
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actually sold. Rule 53 provides that the narket commttee
shall |evy and collect fees on agricultural produce bought

and sold in the narket area at such rates as may be
specified in the bye-laws. The Rul es nowhere prescribe the

maxi ma  within which the byl aws will prescribe fees. The
first attack therefore on the Rules is that it will not be
open to the market conmttee to prescribe any fee under s.
11 till the State Governnment prescribes the maxima/ by the

Rules, which it has not done so far. Further there is an
attack on r. 54 which lays down that the fees on
agricultural produce shall be payable as soon as it is
brought into the principal market yard or sub-nmarket yard or
mar ket proper or market area as may be specified in the bye-
| aws. The argunent is that this rule allows fees to be
charged on the produce brought into the market irrespective
of whether it is actually bought and sold, and this is
against s. 11. As we read s. 11, there is no doubt that the
State Government is expected to specify the nmaxima wthin
which the market conmttee shall fix fees and 'until . such
maxi mumis specified by the State Governnent in the Rules it
woul d not be possible for the market conmittee to fix any
fees wunder s. 11. Further, there is no doubt that s. 11
provides that fees shall be charged only on the anmount of
produce bought and sold and not on all the produce that nay
have been brought into the market but nmay have to be taken
back as it is not sold. The reply of the respondents so far
as r. 54 is concerned is that the rule only prescribes a
conveni ent nmethod of |evying fees and that various bye-|aws
provide for refund in case there is no sale of the produce

br ought into the market. The petitioners in their
application have not specifically said that there is no
provision for refund and in the circunstances all that we
need say is that r. 54 will be valid if proper provision for

refund is made in the bye-laws with respect to the produce
brought into the market on which fees have been charged but
whi ch has been taken back because it is not sold, for then
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it would only be a nethod of |evying the fee permtted under
s. 11. In the connected petition Yogra;

671

Shanker si ngh Pari har and another v. The State of Bonbay and
another (57 of 1957) which was heard along wth this
petition there was an attack on r. 53; but the attack was
confined to the fee being anal ogous to a sales tax and there
was no ground taken that the fee could not be |evied under
r. 53 because the maxima had not been specified in the
Rul es. However, it is not in dispute in this case that
maxi mum has not been specified in any rule and r. 53 itself
leaves it open to the market comrittee to prescribe such
rates as may be specified in the bye-laws. W have already
said that it would not be possible for the narket conmmttee

to prescribe any fees under s. 11 through byelaws till the
State CGovernnent prescribes the maxi numunder s. 11. As no
such maxi mum has been prescribed in the Rules, t he

contention that fees which are being charged under the bye-
laws for the purposes of s. 11 are ultra vires of that
section;, ‘nust prevail

It has been urged on behalf of the respondents that the true
construction of s. 11 is that if maxina are prescribed by

the Rules, fees will be fixed by the narket commttee within
the maxima; but if no maxima are fixed under the Rules, it
will still be open'to the market committee to prescribe any

fees it thinks proper under its power under s. 11. W are
not prepared to accept this interpretation of s. 11, for it
amounts to adding the words "if any" after the word "maxi na"
t herei n. Besi des, ‘the | egislature was conferring power of
taxation (using the word in its w dest sense) by .s. 11 on
the nmarket comittee. Wi le doing so, the legislature
apparently intended that the comittee shall not have
unlimted power to fix any fees it Iiked. It restricted
that power within the maxima to be prescribed by the  State
CGovernment in the Rules. Thus the power given to the
conmttee was meant to be subject to the control  of the
State Governnment which would be in a position to view the
situation as a whole and decide the nmaxima. At ‘the sane
time, some flexibility was provided by leaving it to the
commttee to fix fees within the naxima. We may in this
connection refer to various municipal Acts for exanple where
al so the power of taxation is subject to the control of the

672

different form Section 11 also prescribes simlar~ contro

by the State Government over this taxing power of the
conmttee and this is obviously in the interest of the
conmuni ty as a whole. The State CGover nmrent cannot
practically abdicate that power as it seenms to have . done
under r. 53 by leaving it to the commttee to fix any  rates
it likes. W are therefore of opinion that unless the State
CGovernment fixes the maxima by rule it is not open to the
conmittee to fix any fees at all and the construction | urged
on behal f of the respondents is not correct.

The next attack is on r. 64 which provides that no person
shall (a) enter a principal market yard or sub-market yard
in contravention of a direction given by a servant or a
menber of the market committee, or (b) disobey any of the
directions of the market conmittee in regard to the places
where carts laden with agricultural produce may stand or
| oads of agricultural produce may be exposed or in regard to
the road by which or in regard to the tinmes at which they
may proceed. Any person contraveni ng or di sobeying any of
t he directions referred to in sub-r. (1) shall, on
conviction be punishable with fine. It is urged that this
rul e is wultra vires as it imposes an unr easonabl e
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restriction on the right to carry on trade. W are of
opinion that there is no force in this contention because
this rule is nmerely a nethod of enforcing the regulatory
provisions with respect to market yards and sub-market
yards.

The next attack is on r. 65 which provides that "no person
shal |l do business as a trader or a general conm ssion agent
in agricultural produce in any nmarket area except under a
licence granted by the market committee under this rule."
The contention is that this rule goes beyond the provisions
of s. 5A which lays down that "where a market is established

under s. 5AA, the market committee may issue licences in
accor dance with t he Rul es to traders, comm ssi on
agents........ So far as the grant of licence to traders

before the establishment of a market is concerned, the
provision is to be found in the proviso to
673

s.4(2) and the power to grant |icences bef ore the
establ i shnent ~ of a narket for trading in any narket, area,
is given to the Comm ssioner and not to the mar ket
conmittee. The power of the nmarket committee to grant
licences under s. 5A arises only after a nmarket is
established and is confined to operation in the market.
Rule 65 therefore in our opinion when it authorises the
market conmmttee to grant a licence for doing business in
any market area goes beyond the power conferred on the
market committee by s. 5A and entrenches on the power of the
Conmi ssi oner under. ‘the proviso to s. 4(2). It nmust
therefore be struck down as ultra vires of the provisions in
S. 5A read with the proviso to's. 4(2). Rule 66 which

is i ncidental would fall along with r. 65.

The next attack is onr. 67. It gives power to the narket
conmittee to grant licences for doi ng business in the narket
area and prohibits doi ng of business w thout such [icences.
This rule is open to the sanme objection as r. 65, for the
power of the market commttee to grant licences is wth

respect to operation in the market and not in the narket
area, the latter power being in the Comm ssioner under the

proviso to s. 4(2) till the market is established. It seens
to us that rr. 65 and 67 as they are franed show a confusion
in the mnd of the rule making authority. It would have

been enough if the Rules had been confined to grant  of
licences for operation in the market, for under the law as
soon as the market areais declared and a narket is
established, s. 4(2) cones into force and no place in the
said area can be used for the purchase and sale  of any
agricul tural produce except as provided by s. 5A. It seens
to us therefore that the intention probably was to confine
the issue of licences under rr. 65 and 67 to markets ~ which
the market committee has the power to do where a narket is
established under s. 5A; but the two rule.-, as  drafted
refer to the market area and not to the market and nust
therefore be held to be beyond the power granted to the
mar ket comm ttee under s. 5A.

The last point that is urged is that no narket has been
established in | aw as required under s. 5AA of the
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Act. W have already said while dealing with the scheme of
the Act that the scheme envisages that there may be a tine
| ag between the declaration of a market area under s. 4 and
the establishment of a market. under s. 5AA. W have also
pointed out that a market can only be established by a
market conmittee constituted under s. 5, if it is required
so to do by the State CGovernment under s. 5AA Ther ef or e,
the requirement by the State Government is a condition
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precedent to the establishnent of a nmarket under s. 5AA. No
procedure has however been prescribed either under the Act
or under the Rules as to what the narket conmittee has to do
after it has been required to establish a market. We
presune, in view of the provisions of s. 4A which gives
power to the Conm ssioner to establish a market yard or sub-
mar ket yards, that the market conmittee after it receives a
direction fromthe State CGovernment to establish a nmarket

wil | have to approach the Conmi ssi oner with its
recomendati on and ask himto notify the establishnent of a
principal market vyard and sub-market yards, if any. The

contention of the petitioners is that no direction was
issued by the State Governnent under s. 5AA to the narket
conmttee for the establishnent of a market and that in any
case the conmittee took no steps after the receipt of any
such direction for the establishnent of a principal nmarket
yard and sub-market yards, iforany. It appears that the
market ~area was declared for the first time in Ahmedabad
from June 1, 1948, by notification dated April 15, 1948.
This was foll owed by another notification by which the State
Covernment  _established a market and-a nmarket proper under
the Act as it stood before the anendnent of 1954 by which
the power to establish a principal narket yard and sub-
mar ket yards has now been given to the  Conm ssioner. It
seens however that 'no direction was issued as required by s.
5 of the Act as it stood before the anendnent (now s. 5AA)
requiring the market conmittee to establish a market. Thi s
matter had cone to the notice of the Bonbay High Court in
Bapubha
675
Rat anchand Shah v. The State of Bonbay (1). Chagla, C. J.,
then pointed out as follows at p. 887:-
"Now, a very curious situation was disclosed
to us by M. Joshi. No market has been
est abl i shed under s. 5 of the Act and
therefore s. 5A has not come into operation
The result is this(that the Market Committee
cannot issue licences under s. 5A to  traders,
conmi ssion agents, etc., to operate in the

mar ket . In the absence of a market being
established wunder s. 5.and the absence of
licences being issued under s.— 5A, licences

can only be issued by the State Governnent
under the proviso to s. 4A(2). But the rules

show that |I|icences have been issued by the
Mar ket Committee and not by the State  Govern-
nent . It is difficult to wunderstand how

ei ther the Governnment or the Market Commttee
cane to the conclusion that the Mar ket
Commttee was authorised to issue licences
without s. 5 and s. 5A being brought into
force. M. Joshi suggests that the  Market
Conmittee acts as a delegate of the State
CGovernment and the authority to issue |icences
has been delegated by the State Governnent.
It is rather difficult to accept this
contention."
Having said this, the |learned Chief Justice went on to
observe that as there was no such challenge in the petition
itself, therefore whether the challenge could be sustained
or not, it was not open to the petitioners before him to
nake that challenge. That observation was made with respect
to anot her narket area but the sanme, we understand, applies
to the present case. It appears that after that observation
of the Bonbay Hi gh Court, the State Government on August 11
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1955, issued a notification (No. PMA 7055) dated August 1

1955, directing the Agricultural Produce Market Committee
Ahrmedabad to establish a market in the market area for which
the said conmittee had been established. But there is
nothing in the affidavit of the respondents to show that
after this direction was issued on August 11, 1955, the
market conmmttee took any steps to establish a market by
naki ng recomendations to the Commissioner to establish a

princi pa

(1) I.L.R [1955] Bom 870.
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mar ket yard or sub-market yards under s. 4A of the Act. As

a mtter of fact, the principal market vyard was already
there from before this direction given in 1955 and has
conti nued. Even in the case of the sub-narket yard
established at Kalupur in 1959 there is nothing in the
notification issued by the Comm ssioner on January 16, 1959,
to show that he was doing so in pursuance of the desire of
the narket committee and on its recomendation. W should
have t hought that if the market conmittee had requested the
Conmi ssi oner to establish a sub-market yard and recomended
Kal upur as the place for it, the notification should have
shown that the Conmi ssioner was acting at the desire of the
market committee and on-its recommendation. |In any case,
even if the notification did not showthis, it was the duty
of the respondents, when this question was specifically
raised in para. 25 of the petition, to state when the State
Governnment directed the market conmittee to ‘establish the
market and what steps the nmarket committee took in that
behal f after such direction: But in para. 24 of the
counter-affidavit filed on behalf of the respondents al

that is stated is that "with reference to paragraph 25 of

the petition, | crave leave to refer'to s.”5-A of the Act
for ascertaining its contents, -true neaning and ' |ega
ef fect. I deny all the “allegations, contentions and

subm ssi ons contained in paragraph 25 of the petition as are
contrary to or inconsistent with what is stated herein as if
they were specifically set out herein and traversed." W
nmust say that this is a nbst curious way of neeting the
all egations nmade on behalf of the petitioners that no
direction as required by s. 5AA of the Act has ~been ever
given to the market comnmttee to establish-a nmarket and no
steps were ever taken by the narket commttee in pursuance
of such a direction to establish a narket. The notification
No. PMA 7055 which was produced before us during the course
of arguments seens in the circunstances to have been an
enpty formality which was observed in view of t he
observations of the Bonbay H gh Court in Bapubhai Ratanchand
Shah’s case (1). It seenms to us that the curious situation
whi ch

(1) 1.L.R [1955] Bom 870.
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the Bonmbay Hi gh Court noticed as far back as March, .« 1955
still continues with respect to the market in this( case and
no proper steps have been taken in |law even after the fornal
direction nmade by notification No. PMA 7055 in August, 1955
to establish a market. It is true that in fact the State
Governnment before the anendnent of 1954 and the Conmi ssi oner
after that anendnent have established a principal market and
a sub-market yard for this market area; but there is nothing
to show in the case of the principal market yard that it was
established at the instance of the market commttee on a
direction given by the State CGovernment as required by s. 5
of the Act as it was before the amendnent of 1954 or that
the sub-nmarket yard at Kal upur which was established in 1959
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was so established at the instance of the market committee.
In the circunmstances the curious situation that was noticed
with respect to another market area by Chagla, C. J., is
there with respect to the Ahnmedabad market area and the
Ahrmedabad market, with the result that the market conmittee
cannot issue licences under s. 5A of the Act and exercise
such other powers as may be exercisable on the establishnment
of a market under the law. In the result therefore the
petition rmust be allowed and the market committee forbidden
to enforce any of the provisions of the Act, the rules and
the bye-laws with respect to the market until a nmarket is
properly established under s. 5AA. No other point has been
urged before us.

In conclusion we hold that the challenge nade by the
petitioners to the constitutionality of the main provisions
of the Act and of the provisions inr. 64 fails; but the
challenge in respect of (i) the provisions inr. 53 on the
ground ~that they are ultra vires s. 11, there being no
maxi mum f ee prescribed by the State Government, and (ii) the
provisions in rr. 65 66 and 67 on the ground that they are
ultra vires the provisions'in s. 5(a) read with the proviso
in s. 4(2) succeeds. ~As however we have held that the
market in this case has not been properly established, the
mar ket
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conmittee cannot enforce any of the provisions of the Act or
the rules or the bye-laws framed by it and .cannot issue
licences till the market is properly established in | aw

W therefore allow the petition partly and direct the
respondents not to enforce any of the provisions of the Act,
the rules and the bye-laws against the petitioners wth

respect to the market till a market is properly established
in law for this area under s. 5AA-and not to levy any fees
under s. 11 till the maxi mumis prescribed under the Rules.

In the circunstances we order parties to bear their own
costs.
Petition allowed in part.




