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PETI TI ONER
KSHI TI SH CHANDRA PURKAI T

Vs.
RESPONDENT:
SANTOSH KUVAR PURKAI T & ORS
DATE OF JUDGVENT: 07/ 05/ 1997
BENCH

A. S, ANAND, S. P. BHARUCHA, K S. PARI POORNAN

ACT:

HEADNOTE

JUDGVENT:
Present:

Hon’ bl e Dr. Justice A_S. ‘Anand

Hon"blle M. Justice S.P. Bharucha

Hon’ bl e M. Justice K S. Paripoornan
P.K. Chatterjee, Dr. Shankar ~Ghosh, Sr. _Advs., Abhijeet
Chatterjee, Ranjan Mikherjee, Sukumar Ghose, G rish Chandra,
Rat hi n Das, D.P. Mikherjee, Advs. with them for the
appearing parties.

JUDGMENT

The foll owi ng Judgnent of the Court was delivered:
PARI POORNAN, J.

The plaintiff in title suit No. 89 of 1958, Munsif 1st
Court, Dianmond Harbour, is the appellant. The defendants in
the suit are the respondents. The suit was filed for
declaration of plaintiff's title and recovery of possession
of the suit land (1.80 acre of |and of Muja Durganagar P.S.
D amond Harbour). Incidentally, there was a prayer  for
decl aration that the entries in the RS. record are
erroneous. The Plaint-property originally belonged to Haran
Chandra Hal ader and Barada Prasad Hal der,~ and by various
gifts or other docunments, Kshirodamani Dasi Becane the ful
owner of the suit property. The plaintiff purchased the suit
property from Kshirodamani Dasi by registered Deed dated 12
Bai sakh, 1365. The plaintiff’'s vendor had sole occupancy
right in 1.80 acres of Jland in Mauja Durganagar. She
possessed such land during the material period through the
4t h defendant w th whom the land was settled annually on
advance rent. On 30th June, 1954, the principle defendants
(defendants Nos. 1 and 2) trespassed into the suit |and and
di spossessed the 4t h def endant . Subsequent |y, t he
trespassers got their nanes recorded as Korfa tenants of the
suit land at different fictitious jamas under Kshirodanmani
the plaintiff’s vendor, in the RS. record. The Plaintiff’'s
vendor Kshirodamani never settled the suit |land by granting
Patta to or accepting any Kabuliyat from such trespassers.
On these and other avernents the suit was filed for
declaration of plaintiff's title to the suit property and
for recovery of the same fromthe defendants.

2. The main contesting defendants are defendant Nos. 1 and
2. They put forward the plea that the suit was not
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mai ntai nable, that they were cultivating tenants as thika
tenants, under the plaintiff’'s vender on paynent of advance
rent and the land was settled with them on a permanent
basis. The third defendant is the State of West Bengal. The
State pleaded that the suit was not mmintainable and they
have been wunnecessarily inpleaded. The trial court decreed
the suit. 1t was found that the plaintiff has title to the
suit land and the defendants have no tenancy right in the
property. The plaintiff was held entitled to recover
possession with mesne profits. The suit was decreed on
28.2.1961. In the appeal filed by defendant No. 1 in Title
Appeal No. 362 of 1961 before the Sub-ordinate Judge, 8th
Court, Alipore, the judgnent and decree of the Minsif was
set aside and the suit was disnmssed. The plaintiff filed
S. A 993/62 and assail ed the judgnent and decree of the Sub-
ordinate Judge rendered in Title Appeal No. 362/61. By
judgrment and decree dated 26.2.1976, the appeal was all owed
and the matter was remtted to the | ower appellate court for
a fresh di'sposal, in accordance with law. After remt, Title
Appeal No. 362/61 was di sposed of by Sub-Ordi nate Judge, 8th
Court, Alipore on 12.2.1977 . The -appeal was dism ssed,
affirming the judgnent and decree of the trial court dated
28.2.1961 except regarding the grant of declaration that the
R S. record of raiyat is incorrect. The defendants assail ed
the concurrent judgnents and decrees of the courts bel ow by
filing Second Appeal’ No. 871/81 before the Hi gh Court of
Cal cutta. The plaintiff filed a~ nenoranda of cross-
objections in the said Second Appeal agai nst the del etion of
the declaration that the R S. record regarding the suit |and
is incorrect. The Second Appeal and the Menoranda of Cross
obj ection were disposed of by a | earned single Judge of the
Calcutta High Court by his judgnent dated 30.11.1982. The
Hi gh Court allowed the Second Appeal filed by the contesting
def endants and held that the suit for recovery of possession
of the di sputed | and, i.e, the suit land, is not
mai nt ai nabl e and the suit obtained and the suit was
dismissed. It is thereafter, the plaintiff in the suit
obtai ned special leave in S.L.P.(GCvil) No. 10083/83 by
order passed by this Court dated 4.11.1986 and the
consequent Civil Appeal is before us.

3. We heard counsel. It is evident fromthe judgment of
the High Court inpugned herein, that the Hgh Court  set
aside the concurrent judgnments and decrees of the  |ower
courts on the basis of a new plea raised before “it.
Appel l ant’ s counsel subnitted that the H.gh Court ~acted
illegally and conmtted an error of jurisdiction in
entertaining a new plea in Second Appeal, w thout conplying
with the provisions of Section 100 C P.C - as anended.
Counsel for the respondents submtted that the new  plea
rai sed before the Hgh Court was a question of |aw and the
Court acted within its jurisdiction in entertaining the said
guestion of law and in disposing of the Second Appeal on
that basis.

4. In order to appreciate the rival pleas urged before us
regarding the legality and propriety of the disposal of the
Second appeal by the H gh Court, few broad facts of the case
should be borne in mnd. As stated, the suit was one for
declaration of title and for recovery of possession of the
suit property. The plaintiff in the suit possessed the |and
through the 4th defendant wth whom the |land was settled
annual ly. The <contesting (principle) defendants trespassed
into the suit land and dispossessed the 4th defendant on
30.6.1954. The West Bengal Estates Acquisition Act. 1953,
hereinafter referred to as ‘the Act’ <cane into force on
10.4.1956. The trial court decreed the plaintiff suit. It
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was al so found that the defendants failed to establish their
case, that they took settlenent of the land in the suit from
the plaintiff’s vendor, Kshirodamani. Kshirodamani was found
to be in possession of the suit |and. The decree so passed
by the trial court was affirmed in appeal by the |earned
Sub- ordi nate Judge who also held that the defendants fail ed
to prove their tenancy raiyats in the suit land and the
first defendant never possessed the suit land in the
previous years, as alleged. The Courts concurrently found
that the suit is not maintainable and the State is an
unnecessary party to the suit. But, in Second Appeal the
contesting defendants raised a newplea. It was to the
effect that the Act came into force on 10.4.1956. on that
day, the right and interest of the plaintiff which was only
as and occupancy raiyat, vested in the State. On the date of
vesting neither the plaintiff's vendor nor the plaintiff was
in possession of the suit land. Since the plaintiff’s
vendor, as occupancy raiyat, was a deemed internediary under
Section 52 of the “Act and she was not n possession of the
suit land. ~Since the plaintiff’'s vendor nor the plaintiff
was in possession of the suit “land. Since the plaintiff’s
vendor, as occupancy raiyat, was a deened internediary under
Section 52 of the Act and she was not in possession of the
suit land on the date of wvesting, i.e., 10.4.1956, her
interest in the suit ~property vested in the State of West
Bengal . So, neither the plaintiff’s vendor nor the plaintiff
was entitle to retain the property under Section 6(1)(d) of
the Act and, therefore, the suit for recovery of possession
of such land is not naintainable. Admittedly, this was a new
pl ea which was never raised by the defendants at any stage
of the suit. It shoul d be renenbered that the State of West
Bengal, the 3rd defendant in the suit, never urged a plea
that the interest of Kshirodamani in the suit |and
(plaintiff's vendor) vested in the State Governnent under
the provisions of the Act.
5. Bef ore the Hi gh Court the only point urged on behal f of
the defendant (appellant) was, since the plaintiff’s vender
an occupancy raiyat and deened internediary under section 52
of the Act, was not in possession of the suit land on the
date of vesting, her interest in the suit |and vested in the
State and the plaintiff was not entitled to maintain the
suit. it appears that the plaintiff, Trespondent in the
Second appeal, submtted before the Court that this new pl ea
raised on behalf of the defendants, was never raised inthe
pl eadings or at any prior stage of the proceedings and the
Second Appeal was the 5th hearing of the suit and such a
plea raised only at the tine of hearing, cannot be permtted
to be raised. The |earned Judge of the Cal cutta H gh Court
adverted to the above aspect and has opi ned thus:-
. the plea of non-

mai ntainability of the suit is

essentially a legal plea and if the

suit on the face of it is not

mai nt ai nabl e, the fact that no

specific plea was taken or no

precise issues were framed is of

little consequence. |In the present

case the suit on the face of it

appears to be not naintainable in

| aw and therefore, the point raised

on behal f of the appel | ant s

although it was not agitated in any

of the two court below should in ny

view, be entertained. | amunable

to accept the subm ssions made on
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behal f of the respondent that the

said point of law cannot be

canvassed for the first tine before

this Court by the appellants.”

(enphasi s suppli ed)

Hol ding that on the date of vesting the plaintiff’s
vendor was not in possession of the suit land and the
def endants trespassed in the suit |land and di spossessed the
fourth defendant much earlier on 30th June, 1954 and so,
Section 6(1)(d) of the Act does not apply, the |earned
singl e Judge held that the present suit for recovery of
possessi on of the suit land is not nmaintainable and
dism ssed the suit. it i's not discernible fromthe records,
whether the H gh Court, —at any stage, formulated any
"substantial question of law' involved in the appeal; nor
does it appear that the opposite side had any notice thereof
or otherw se aware of it~
6. W are of that viewthat ‘the |earned Judge of the
Cal cutta High Court totally overl ooked the nandatory
provi sions of Section 100 C P.C as anended by Act 104 of
1976.

Prior to the amendnent a second appeal could lie to the
H gh Court on the grounds set out in Clauses (a) to (c) of
Section 100(1), nanely:

(a) the decisionbeing contrary to

law or to sone wusage having
the force of |aw,

(b) the decision having failedto
determ ne sone rmaterial issue
of law or usage having the
force of |aw,

(c) a substantial error or defect
in the procedure provided by
this Code or by any other |aw
for the tinme being in force,
whi ch may possibly have
produced error or defect in
the decision of the case upon
the nerits.

However, by the amendment Act of 1976, vital change was
introduced by the legislature in Section 100 C P.C. The
amended Section (100 C.P.C. ) reads thus;

"100 (1) Save as otherw se

expressly provided in the body of

this Code or by any other |law for

the time being in force, an appea

shall lie to the H gh Court from

every decree passed in appeal by

any Court fromevery decree passed

in appeal by any Court subordinate

tothe Hgh Court, if the High

court is satisfied that the case

i nvol ves a substantial question of

I aw.

(2) An appeal nmmy lie under this

section from and appellate decree

passed ex parte.

(3) In an appeal under this
section, the nenorandum of appea

shal | precisely state the
subst anti al guestion of | aw

i nvol ved in the appeal

(4) Were the Hi gh Court is
sati sfied t hat a substantia
guestion of lawis involved in any
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case, it shall fornmulate that

guesti on.

(5) The appeal shall be heard on

the question so formulated and the

respondent shall, at the hearing of

the appeal, be allowed to argue

that the case does not involve such

guestion :

Provided that nothing in this

sub-section shall be deenmed to take

away or abridge the power of the

Court to hear, for reasons to be

recorded, the appeal on any other

substantial question of law, not

fornmulated by it, if it is

satisfied that the _case involves

such questions."

(enphasi s suppl i ed)

The Amendnent ~Act of 1976 has drastically restricted

the scope of second appeals and the jurisdiction of the
Court to entertain second appeals is hedged in by
[imtations.
7. Delivering the judgment of a two nmenber Bench in
Panchugopal Barua & ors.” Vs. Uresh Chandra Goswam & Os.
(Civil Appeal No. 3631/930 one of us (Dr. Anand, J.) in his
judgrment dated 12.2.1997 has lucidly explained the scope of
Section 100 C. P.C.| as anended, thus:-

"A bare |ook at Section 100 C.P.C

shows that the jurisdiction of the

Hi gh Court to entertain a  second

appeal after the 1976 anendnent is

confined is confined only to such

appeals as involve a substantia

guestion of law, specifically set

out in the menmorandum of appeal and

fornmulated by the H gh Court. O

course, the proviso to the Section

shows that nothing shall be deened

to take away or abridge the power

of the Court to hear, for reasons

to be recorded, the appeal on any

ot her substantial question of |aw,

not formulated by it, if the Court

is satisfied that the case invol ves

such a questi on. The provi so
presupposes that the court shal
i ndi cate in its or der t he

substantial question of |aw which
it proposes to decide even if such
substantial question of |aw was not
earlier fornulated by it. The
exi stence of a "substantia
guestion of law' is thus, the sine-
gua-non for the exercise of the
jurisdiction under the anmended
provi sions of Section 100 C P.C.
General ly speaki ng, an
appellant is not to be allowed to
set up a new case in second appea
or raise a new issue (otherw se
than a jurisdictional one), not
supported by the pl eadi ngs or
evidence on the record and unless
the appeal involves a substantia
guestion of law, a second appea
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shall not lie to the Hgh Court
under the amended provisions. In
the present case, no such question
of law was fornulated in the
menor andum of appeal in the Hi gh
Court and grounds (6) and (7) in
the nmenorandum of the second appea
only which reliance is placed did
not formul ate any substantia
question of |law The |earned single
Judge of the High Court also, as it
transpires from a perusal of the
j udgrment under appeal, did not
fornul ate any substantial question
of law in the appeal and dealt with
the second appeal , ~ not on any
substantial question of J{aw but
treating it~ as if it was a first
appeal, as of right, against the

j udgment and decree of t he
subordi nate Court. The intendnent
of the | egislature in anending

Section 100 C/P.C._was, t hus,
respected in its breach. Both the
trial court and the | ower appellate
court had deci ded the cases only on
guestions of | fact, on the basis of
the pleading ‘and the evidence led
by the parties ‘before the Tria

Court. No pure question of 1aw nor
even a mxed question of law and
fact was urged before the Trial

Court or the First Appellate Court
by the respondent. The Hi gh Court
was, therefore, not justified in
entertaining the second appeal on
an altogether new point,  neither
pl eaded nor canvassed in t he
subordinate courts and that too by
overl ooking the changes brought
about in Section 100 C.P.C. by the
Amendnent Act of 1976 without even
i ndi cating t hat substantia

guestion of |law was required to be
resolved in they second appeal. To
say the |least, the approach of the
Hi gh Court was not proper. It is
the obligation of the courts of |aw
to further the «clear intendnents
| egislature and not for frustrate

it by i ghoring t he sane. "
(enphasi s suppli ed)
The above statement of | aw has our respectfu

concurrence.

We would only add that (a) it is the duty cast uponthe
High Court to fornulate the substantial question of |[|aw
involved in the case even at the initial stage; and (b) that
in (exceptional) cases, at a later point of tine, when the
Court exercised its jurisdiction under the proviso to sub-
section (5) of Section 100 C. P.C in formulating the
substantial question of law, the opposite party should be
put on notice thereon and should be given a fair or proper
opportunity to neet the point. Proceeding to hear the appea
wi thout fornulating the substantial question of |aw involved
inthe appeal is illegal and is an abnegation of abdication
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of the duty cast on Court and even after the formul ati on of
the substantial question of law, iif a fair or proper
opportunity is not afforded to the opposite side, it wll
amount to denial of natural justice. The above paraneters
within which the High Court has exercise its jurisdiction
under Section 100 C.P.C should always be borne in mnd. W
are sorry to state that the above aspect are seldomborne in
mnd in my case and second appeals are entertained and/or
di sposed of without conformng to the above discipline.

The qgui delines to determne as to what is a

"substantial question of law' within the nmeaning of Section
100 C P.C., have been laid down by this Court in a
Constitution Bench decisionin Sir Chunilal V. Mehta and
sons Ltd. Vs. Century Spinning and Manufacturing Co. Ltd.,
[AIR 1962 SC 1314 = (1962) Supp. (3) SCR 549]. There is
also a later decision of this Court in Mhindra and Mahindra
Ltd Vs. The Union of India and another. (AR 1979 SC 798).
It is unnecessary to deal at \length with that aspect any
further.
8. In thelight of the legal position stated above we are
of the viewthat the Hgh Court acted illegally and in
excess of jurisdictionin entertaining the new plea, as it
did, and consequently in —allowing the Second Appeal. Even
according to the Hi gh Court the point urged on behalf of the
appel lant was only a "legal plea" thought no specific plea
was taken or no precise issue were framed in that behal f.
The High Court failed to bear in mind-that it is not every
guestion of law that could be pernitted to be raised in
second appeal. The paraneters w'thin which a new | egal plea
could be permtted to be raised are specifically stated in
sub-section (5) of Section 100 C P.C Under the proviso, the
Court should be "satisfied'" that the case involves a
"substanti al question of law' and not nere "question of
law'. The reason for pernitted the substantial question of
law to be raised, should be "recorded" by the Court. It is
inmplicit therefrom that on <conpliance of the above, the
opposite party should be afforded a fair or /properly
opportunity to neet the sane. It is not any |legal plea that
could be raised at the stage of second appeal. It shoul d be
a substantial question of |aw The reasons for permitting
the plea to be raised should also be recorded. Thereafter,
the opposite party should be given a fair or proper
opportunity to neet the sane. In the present case, as the
extracts from the judgnent quoted herei nabove would show,
the Hgh Court has totally ignored the nandatory provisions
of Section 100 C.P.C. The Hi gh Court proceeded to entertain
the new plea and rendered it decision wthout follow ng the
mandat ory provision of Section 100 CP.C. On (this short
ground we are of the view that judgnent and decree of the
Hi gh Court dated 30th Novenber, 1982 are illegal ~and in
excess of jurisdiction and so unsustainable and deserve to
be set aside. W hereby do so. The appeal is allowed with
cost, including advocates fee which we estimte at Rs.
10, 000/ - .




