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PETI TI ONER
HARYANA STATE ELECTRI CI TY BOARD AND ANOTHER

Vs.

RESPONDENT:
HAKI N SI NGH

DATE OF JUDGVENT: 30/ 09/ 1997

BENCH
A.S. ANAND, K. T. THOVAS

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
THOVAS, J.

Leave granted.

Thi s appeal by the Haryana State Electricity Board
(‘the Board'" for short) is in challenge of the order of the
Hi gh Court of Punjab and Haryana decl aring that respondent
is entitled to be considered as eligible for appointnent in
the enpl oynment of the Board on conpassi onate grounds.

The facts leading to this appeal are the follow ng:

Fat her of the respondent one Haki m Si ngh was a Li neman
in the enployment of the Board. He died on 24.8.1974 in
harness | eaving behind him his widow and mnor /children
i ncluding the respondent. About 14 years after the death of
Haki m Singh his widow applied for appointing her son (the
respondent) in the enploynent of the Board on conpassionate
grounds mainly basing on two circulars issued by the Board,
one on 26.9.1985 and the other, in partial nodification of
the earlier, on 1.10.1986. As per the said circulars one
nenber of the family of the deceased enployee could  be
consi dered for enploynment in the service of the Board as a
goodwi I | gesture, provided request for such enployment is
made wi thin one year of the death of the enpl oyee.

Respondent who filed the wit petition in the High
Court submitted that when his father he was only four years
old and hence his nother could nake the application in the
prescribed from only when he attained najority and-that the
Board has not given any favourable response to the repeated
representations made in this nmatter. The Board took the
stand that as the application was not nade wi thin the period
specified in the circulars the Board was unable to entertain
the request for enployment on conpassionate ground. Wile
resisting the wit petition the Board cited the decision of
the sane High Court dated 18.1.1995 in Sohan Lal vs. HSEB
in support of their stand.

Learned Single Judge of the High Court distinguished
Sohan Lal’'s case on the premise that the claimnt therein
waited for five years after attaining nmgjority and that nade
himdisentitled to enploynment on conpassionate grounds,
whereas in the present case the request was nade soon after
respondent attained majority. Learned Single Judge found
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support from three other decisions of the H gh Court as the
facts therein were nore conparable with the facts in this
case. The extended period of three years indicated in the
circular has been interpreted by the Hi gh Court to nmean in
the case of a mnor child as applicable fromthe date he
becamre a mmjor. High Court has observed that "this is the
only possible way to give effect to the policy of giving
enpl oyment to the deceased enployee where his dependents
happen to be minor «children." Accordingly, |earned Single
Judge allowed the wit petition and directed the Board to
entertain the claimof the respondent.

Though the Board has filed an appeal before a Division
Bench of the High Court the sane was dism ssed sunmarily.
However, the Division Bench granted further period of three
nonths to the Board to conply with the directions issued by
the | earned Single Judge.

During consideration of the Special Leave Petition an
endeavour was mnmade to have the matter otherwi se settled
between the parties. But |earned counsel for the Board,
after taking instructions, submtted to us that a decision
on the legal position is very nmuch warranted fromthis Court
as large nunber of simlar clainms are pending consideration
bef ore t he Board.

The rul e of appointnents to public service is that they
should be on nerits and through open invitation. It is the
normal route through® which one can get into a public
enpl oyment. However, as every rule can have exceptions,
there are a few exceptions to the said rule also which have
been evolved to nmeet certain contingencies. As per one such
exception belief is provided to the bereaved famly of a
deceased enpl oyee by accommpdati ng one of his dependents in
a vacancy. The object is to give succour to the famly which
has been suddenly plunged into penury due to the ultimtely
death of its sole bread-w nner. Thi's Court has observed tine
and again that the object of providing such aneliorating
relief should not be taken as opening an alternative node of
recruitnment to public enploynent.

The first circular which afforded such a beneficia
provision to the dependants of a deceased enployee was
i ssued by the Board on 14.9.1983 wherein it was specified
that "only one menber of the famly of the deceased enpl oyee
is to be considered for enploynment in the Board' s service as
a goodwill gesture and the intention is not that the
enpl oyment is to be provided as a matter of course." In-the
circular the time-linmt within which the ~dependent of the
deceased enployee is to be accompbdated was fixed as one
year. The «circular further stressed that "the request for
enpl oyment would be entertained only in the case in which
the widow submts application for enploynment inmmediately
after the death of her husband." On 26.9.91983 the Board
issued a circular clarifying that the purpose of  such a
provi sion was not that enploynment woul d be given as a natter
of course. However, the Board extended the period as in the
case of a widow wth mnor children fromone year to three
years "provided a request for giving such enploynment is nade
to the Board within one year of the death of the enpl oyee."

H gh Court relied on an earlier decision of the same
H gh Court in which after considering the same circulars it
was observed thus:

"Neither in the service of the

Haryana Governnent nor in the

service of the respondent-Board a

person below the age of 18 years

can be given enpl oyment. Therefore,

if a deceased enpl oyee is survived
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by mnors, it is inpossible to give
ef f ect to t he condi tion
incorporated in the circulars of
the Board dated 26.9.1985 and
1.10. 1986, whi ch requires
submi ssion of application wthin
three years of the death of the
enpl oyee. A condition which is
i npossible to be perforned is
ordinarily liable to be treated as
arbitrary and unconstitutional but
if such condition can be given a
reasonabl e nmeaning 'so as to avoid
the charge of unconstitutionality
that interpretation has to be

preferred. Ther efore, t he
i nstructions contai ned in t he
circul ars dat ed 26.9. 1985 and
1.10.1986 wi |l have to be

interpreted to nean that in case of

a mnor child the period of three

years woul d be applicable fromthe

dat e he becones major.”

Lear ned Si ngle Judge fol | owed the af oresaid
observations and issued the inmpugned directions to the
Boar d.

W are of the viewthat the High Court has erred in
over stretching the scope of the conpassionate relief
provided by the Board in the circulars as above. It appears
that H gh Court would have treated the provision as a lien
created by the Board for a dependent of the deceased
enpl oyee. If the famly nmenbers of the deceased enpl oyee can
manage for fourteen years after his death one of his | ega
heirs cannot put forward a claimas though it is a line of
succession by virtue of a right of inheritance. The object
of the provisions should not be forgotten that it is to give
succour to the famly to tide over the sudden financia
crisis befallen the dependents on account of the untinely
demi se of its sol e earning nenber

This Court has considered the scope of the aforesaid
circulars in Haryana State Electricity Board vs. Naresh
Tanwar and Anr. etc. etc [1996 (2) JT 542].

In that case widow of a deceased enployee nade an
application alnmbst twelve years after the death  of her
husband requesting for accommodating her son in the
enpl oyment of the Board, but it was rejected by the Board.
When she nmoved the Hi gh court the Board was directed to
appoi nt him on conpassionate grounds. This Court upset the
said directions of the H gh Court following two earlier
deci sions rendered by this Court, one in Unesh Kumar Nagpa
vs. State of Haryana & ors. [1994 (4) SCC 138], the other in
Jagdi sh Prasad vs. State of Bihar & anr. [1996 (1) SCC 301].
In the forner, a Bench of two Judges has pointed out that
"t he whol e object of granting conpassionate enpl oynment is to
enable to famly to tide over the sudden crisis. The object
is not to give a nenber of such famly a post nuch less a
post for the post held by the deceased.” In the latter
deci sion, which also was rendered by a Bench of two Judges,
it was observed that "the very object of appointnment of a
dependent of the deceased enpl oyees who die in harness is to
relieve unexpected i mmedi ate hardship and di stress caused to
the fam|ly by sudden denise of the earning nenber of the
famly." The | earned Judges pointed out that if the claim of
the dependent which was preferred long after the death of
the deceased enployee is to be countenanced it woul d anpunt
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to another node of recruitnment of the dependent of the
deceased governnent servant "which cannot be encouraged,
dehors the recruitment rules."

It is clear that the High Court has gone wong in
giving a direction to the Board to consider the claimof the
respondent as the request was made far beyond the period
indicated in the circular of the Board dated 1.10.1986.
Respondent, if he is interested in getting enploynent in the
Board, has to pass through the normal route now.

We, therefore, allowthis appeal and set aside the
i mpugned judgnent of the Hi gh Court.




