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ACT:

Constitution of India, 1950, Arts. 14, 31(1)-Payment of
Bonus Act, 1965, ss. 10, 33, 36, 37--sections  whether
di scrimnatory-Section 10 whether deprivation of property.

HEADNOTE

During the pendency before the Industrial Tribunal, =~ Bonbay,
of a reference wunder s. 73-A of the Bonbay 1ndustria
Rel ati ons Act, 1946, which arose out of a demand for. the
paynment of bonus for the years 1961 and 1962 the Paynent of
Bonus Ordinance 3 of 1965 was pronul gated by the President
on May 29, 1965 with immedi ate effect. The representatives
of the workmen claimed that even if the plea of the
enpl oyers that the profit and | oss account of establishnent
for the years in question disclosed a | oss, was correct, the
ordi nance governed the dispute and that the enpl oyees were
entitled to receive bonus, at the mininumrate of 4% of the
salary or wages or Rs. 40 whichever was higher. The
I ndustrial Court upheld the plea of the workmen and directed
the enployers subject to the provisions of the Bonus
Ordi nance, 1965 to pay to each enpl oyee bonus for the vyear
1962 equivalent to 15 days’ of the salary or wages or Rs. 40
whi chever was higher. Wth special |eave the enployers
appealed to this Court and challenged the validity of the
paynment of Bonus Act, 1965, which repealed Ordinance 3 of
1965 and especially of the provisions under which bonus at
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m ni mum rate was nmade payabl e under the Act.

HELD: (i) The inpugned |egislation was wi thin t he
| egi slative conpetence of Parlianment and therefore not a
col our abl e exercise of power or a fraud on the Constitution.
[27 B]

Express Newspapers (Private) Ltd. v. Union of India, [1959]
S.CR 12 and K C Gajapati Narayan Deo & Ors. v. State of
Orissa, [1954] S.C R 1, referred to.

(ii) The power to exenpt certain establishments from the
operation of the Act given to the appropriate GCGovernnent
under s. 36 was not an ungui ded power because the Government
was enjoined to take public interest, the financial position
of the establishment, and other relevant circunstances into
consi deration before exercising the said power. There was
therefore no excessive del egation of |eg= authority by s. 36
and the section was valid, [31 F-Q

(iii) Per Wanchoo, Shah and Sikri, JJ.-Section 10 is an
integral part of a scheme for providing for a paynent of
bonus at rates which do not juctuate fromyear to year. It

is not 'in the-interest of capital or |abour that there
should be wide fluctuation in the paynent of bonus by an
establ i shnent fromyear to year. [33 H]

The object of the Act being to maintain peace and harnony
between |abour and capital by allowi ng the enployees to
share the prosperity of

16
the establishment. reflected by the profits-earned by the
contributions nade 'by capital, managenent  and | abour

Par | i ament has provided that bonus in a given year shall not
exceed 1/5th and shall not be less than 1/25th of the tota
earning of each individual enployee, and has directed that
the excess shall be carried forward tothe next year, and
that the amobunt paid by way of m ni mum bonus not absorbed by
the avail able profits shall be carried to the next year and
be set off against the profits-of the succeeding years.
This scheme of prescribing maxi mumand mnimm rates of
bonus together with the schene of "set off’ and 'set on’ not
only secure, the right of |abour to share in the prospertity
of the establishnent but al so ensures a reasonable, ~degree
of uniformty. [34 C D

Equal protection of the laws is denied if in achieving a
certain object persons, objects or transactions simlarly
circunstanced are differently treated by law and t he
principle wunderlying that different treatnent ha,,, no
rational -relation to the object sought to be achieved by
the law. Examined in the light of the object of the Act and
the scheme of set off and "set on’, the provision for
payment of m ni num bonus cannot be said to be discrimnatory
between different establishments which are unable on’' the
profits of the accounting year to pay bonus nerely because a
uniform standard of mininumrate of bonus is applied to
them [34 F]

Kunnat hat That hunni  Moopil Nair v. State of Kerala and
Anot her, [1961] 3 S.C.R 77, distinguished.

Section 10 undoubt edl y places in the sane class
establ i shnents which have nade inadequate, profits not
justifying paynent of bonus, establishnments which have
suffered marginal |oss, and establishnments which have
suffered heavy loss. The classification so made is not
unintelligible as all establishnents which are unable to pay
bonus under the schene of the Act, on the result of the
wor ki ng of the establishnent,, are grouped together. [35 F]
Section 10 therefore is not open to attack on the ground of
deni al of equality under Art. 14. [36 C

Nor was the attack under Art. 31(1) well founded. The
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article guarantees the right against deprivation of property
ot herwi se than by authority of law. Conpelling an enpl oyer
to pay suns of noney to his enployees which he has not
contractually rendered hinself liable to pay may ambunt to
deprivation of property : but the protection under Art.
31(1) is available only if the deprivation is not by
authority of | aw. There was however deprivation by
authority of lawin the present case. [36 F-H

Per Hidayatullah, (Ramaswam , J. concurring) Taking the
provision for mnimmbonus with the provision for set off
it can hardly be said that the section is so exorbitant that
it anobunts to deprivation of the property of the enployers
with a viewto giving it to the worknmen. [56 E-F]

The observations in Mopil Nair’'s case, wide as they may
appear, mnmust not be extended by anal ogical application to a
case of mnimum bonus which is intended to pr onot e
i ndustrial peace and to be a first step towards the goal of
need- based wage:. Even if the paynent of mnimm bonus is
vi ewed an conpul sory paynent of wage, the power to inpose it

as part of mninmumwage is not lacking. It must not be
forgotten that the fixation of mnimm wage was also
criticised along the sane lines but was held justified. M

differentials, the paying capacity of establishnents or
absence of profit made no difference. (56 G H

17

Kunnat hat That hunni /Moopil Nair V. State of Kerala & Anr,
[1961] 3 S. C. R 77, distinguished.

Edward MIlls Co.  Ltd. Beawar v. ~State of A mer,[1955]1
S.CR 735 Bijay Cotton MIIls Ltd. v. State of A mer [1955]
IS.C R 752, Express Newspapers (Pvt.) Ltd. & Anr. v. Union
of India & Os., [1959] S.C.R 12 and U. Unichoyi & Os.v.
State of Kerala, [1962] 1 S.C R 946, relied

The provision for paynent of 15 days’” wages to worknen as
bonus irrespective of profits is a measure well-designed to
keep industrial peace and to nake way for the need-based
wage which the Tripartite Conference enphasi zed Sone unequa
treatnent can always be nmade to appear when |aws apply
uni formy. Two est abl i shnent's cannot be entirely
Di fferences nmust exist but that does not prevent the nmaking
of wuniform laws for themprovided the |law mde has a
rational relation to the object sought to be achieved and
the inequality is trivial or hypothetical-: Classification
can only be insisted upon if it is possible to classify and
a power to classify need not always be exercised when
classification is not reasonably possible. ~Section 10 does
not lead to such inequality as nay be called discrimnation
[57 D E]

(iv) Per Wanchoo, Shah and Sikri, JJ.-Application of the Act
retrospectively under s. 33 depends upon the pendency
i mediately before May 29, 1965, of an industrial dispute
regardi ng paynent of bonus relating to any accounting year
not earlier than the year ending on any day in 1962. |
there be no such dispute pending inmediately before the
date on which the Act becomes operative, an establishnent
wi n be governed by the Full Bench Fornula and will be liable
to pay bonus only if there be adequate profits which would
justify paynment of bonus. |If however a dispute is pending
i medi ately before May 29,, 1965 the schene of the Act wll
apply not only for the year for which the dispute is Pending
but even in respect of subsequent years. Assuming that the
classification was founded on sonme intelligible differentia
whi ch di stinguish an establishnment from other establishnents
the differentia has no rational -relation to the object
sought to be achieved by the statutory provision viz., of
ensuring peaceful relations between capital and |abour by
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maki ng an equitable distribution of the surplus profits of
the vyear Arbitrariness of the classification becones nore
pronounced when it is remenbered that in respect of the year
subsequent to the year for which the dispute is pending,
l[iability prescribed under the Act is attracted even if for
such subsequent years no dispute is pending, whereas to an
establishnment in respect of which no dispute is pending
i mediately before My 29, 1965, no such Iliability is
attracted. Therefore two establishnents similarly cir-
cunstanced having no dispute pending relating to bonus
between the enployers and the workmen in a particular vyear
would be liable to be dealt with differently if in respect
of a previous year (covered by s. 33) there is a dispute
pending between the enployer and the worknen in one
establishment and there is no such dispute pending in the
other. [40 C(Q

Liability inmposed by the Act for payment of bonus is nore
onerous” than the liability which had arisen under the Ful
Bench 'Formula prior to the date of the Act. [Inposition of
this onerous liability depending solely upon the fortuitous
circunstance that a dispute relating to bonus is pending
between workmen or sone of theminmediately before May 29
1965, is plainly arbitrary and classification nade on that
basis is not reasonable. 140 H

Discrimnation also results fromthe distinction made in the
section between a dispute pending before, this Court or the
H gh Court and one

18

pendi ng before the Industrial Tribunal or the appropriate
CGovernment, the former.  not being treated as a pending

dispute for the purpose of the section. There is no,
| ogi cal basis for the distinction. [41 (]

Per Hi dayatullah and Ramaswam , JJ. (dissenting) : Sections
33 by providing uniformy for all cases pending on May 29,
1965, wi thout any discrinination bet ween them, has
est abl i shed a rati onal classification. The section

therefore cannot be said to hbhe invalid by reason of
i nequality. [64 E-F]

In s. 33 no note was taken of cases pending before the High
Court and Suprene Court because the jurisdiction of the H gh
Courts and the Suprene Court is either supervisory _or
appel late and the intention was to cover cases in which no
decisions of the authorities appointed under the | aw
relating to, industrial disputes was yet nade. Di sput es
prior to 1962 were not taken note of because a date line had
to be fixed and 1962 was the 'rational date to fix  because
the Bonus Commi ssion began its deliberations that year. [63
g

In several statutes a date is generally selected to
denmarcate pending cases and the selection of the date has
never been chal |l enged successfully if there is sone rationa

ground for its selection. |If the resolution of the 'dispute
by the instrunentality of the Act was contenpl ated, the Act
had also to say which dispute would be so resolved and the
only rational date to select was the, date on which the
Ordi nance was promul gated. Thus the pendency of disputes
with reference to the O dinance, and reopening of accounting
years up to, the year in which the Bonus Conmi ssion began
its deliberation was | ogical and not arbitrary. [63 H]

The provision with regard to the reopening of the
i nterveni ng account years for re-fixation of bonus was also
logical. |If the dispute regarding 1962 or a |later year was
decided by the application of the Act it was inperative to
reconsi der the subsequent years even though there was no
dispute in those years. The process of the Act is an
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integrated one and by the principle of set on and set off
four accounting years are involved to avoid extraordinary
results. [64 E

By the different treatment of those establishments where a

dispute is pending there is no violation of equality. The
fact that in one there is a dispute and in the other there
is not, clearly distinguishes the two establishnents. The

di stingui shing feature of the pendency of the dispute on the
date of the pronulgation of the Ordinance clearly demarcates
a distinct class of cases and the classification made by the
Act is a rational one. No doubt the liability for bonus
under the Act may be nore in sone cases but it is likely to
be less in others. The Act does not make any difference in
the treatment within the class it deals with. Al
establishnents in which disputes were pending are treated
alike. [64 C E]

(v) Per Wanchoo, Shah and Sikri, JJ--Section 34 inposes a
special~ liability to pay bonus determned on the gross
profits of the base year on an assunption that the ratio
whi ch det'ermi ne-, the allocable surplus is the nornal ratio
not affected by any special circunstance and perpetuates for
the duration of the Act that ratio for determining the
m ni mum al | ocabl e surplus each year. |f bonus contenpl ated
to be paid under the Act is intended to make an equitable
di stribution of the surplus profits of a particular year, a
schenme for conputing |abour’s share which cannot be |ess
than the anount determ ned by the application of a ratio
derived from the working of the base year wthout taking
into consideration the special Circunstances governing that
determnation is prima facie arbitrary and unreasonable. It
may be that the ratio was intended to stabilise the previous
grant of bonus and maintain in favour of | abour whatever was
19

achi eved by col |l ective bargaining in the base year. ' But the
validity of a statute is subject-to judicial scrutiny in the
context of fundanental freedons guaranteed to enployers as
wel | as enpl oyees and the freedom of equal protection of the
| aws becones chinmerical if the only ground in support of the
validity of a statute ex facie discrimnatory is that the
Parliament intended inconsistently with the very concept of
bonus evolved by it to maintain for the benefit of |abour an
advant age whi ch | abour had obtained in an earlier year based
on special circunstances of that year, without any inquiry

whet her that advantage nmy reasonably be granted in
subsequent years according to the principles evolved by it
and for securing the object of the Act. |f the concept of

bonus as allocation of an equitable share of the surplus
profits of an establishnent to the workmen who have
contributed to the earning has reality, any condition /that
the ratio on which the share of one party conputed on the
basis of the working of an earlier year, w thout taking into
consi deration the special circunstances which had a 'bearing
on the earning of the profits and paynent of bonus in' that
year, shall not be touched, is arbitrary and unreasonable.
The vice of the provisionlies inthe inposition of  an
arbitrary ratio governing distribution of surplus profits.
Section 34(2) is invalid on the ground that it infringes
Art. 14 of the Constitution. [45 H 46 F]

Per Hidayatullah and Ramaswam, JJ. (dissenting) Section
34(1) which is criticised because it sacrifices al
principles which this Court- had established in the past and
fixes aratio for all time to cone is also not invalid. The
Act was passed to make for greater certainty, for inproving
rel ati ons between the enployers and the worknen and for the
avoi dance of disputes. It nmust not be forgotten that in
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many establishnments the paynent of bonus in the past was the
result of collective bargaining and the advantage which
| abour has so achieved was not likely to be given up so
readily. Any legislation to be successful had to preserve
as far as possible what | abour considered to be its right in
a particular establishnent. By establishing a base year and
by insisting that the same proposition should be maintained
in the paynment of bonus the establishment knew with
certainly what their liabilities in respect of bonous would
be in the future years. If extraordinary circunstances
appear set on and set off will make themless onerous for
the enpl oyers or enployees. The existence of arigid ratio
which applies to all establishnents which cone tinder s.
34(2) does not therefore create inequality. [64 F-65 C]

(vi) Per Wanchoo, Shah *and Sikri, JJ.-Section 37 authorises
the Government to determine for itself what the purposes of
the Act are and to nake provisions for the renoval of doubts
or difficulties: Thi's in substance anpbunts to exercise of
| egislative authority which cannot be delegated to an
executive —authority. Sub-section. (2) of s. 37 whi ch
purports to make the order of the Central Governnment in such
cases final accentuates thevice in sub-s. (1) since by
enacting that provision the Governnent is made the sole
judge whether difficulty or doubt had arisen in giving
effect to the provisions of the Act, whether it is necessary
or expedient to renove the doubt or difficulty, and whether
the provision enacted is not inconsistent with the purpose
of the Act. Section 37 therefore is invalid. [32 A-(

Per Hi dayatullah ‘and Ramaswam ,~ JJ. (dissenting) The
functions exerci sed. under s. 37 are not l.egislative
functions at all but are intended to advance the purpose
which the Legislature had in mnd. Apprehending that in the
application of the new Act doubts and difficulties might
arise and not leaving their solution to the courts with the
attendant del ays and expense, Parlianent has chosen to give
power to the Central CGovernment to renmpve doubts and.
di fferences by a suitable order. (The order of course

20

woul d be passed within the four corners of the parlianentary
legislation and would only apply the Act to concrete cases
as the courts do when they consider the application of the
Act. The order of the Central Governnent is nmade final ~ for
the reason that it is hardly practical to give power to the
Central Governnent and yet to leave the nmatter to - be
litigated further. The fact that in the Government of |India
Act, 1935 and in the Constitution such a power was - and is
contenmplated and it has been conferred in. various Acts
without a challenge before, shows anply that ‘the argunent
that the section ampbunts to del egation of |egislative powers
on the Central CGovernnent is erroneous. Accordingly s. 37
is valid. [As to the validity of s. 32 with reference to
Art. 14 of the Constitution the Court found that there was
not enough material on record to decide the issue.] [58 H 59

El

JUDGVENT:

ClVIL, APPELLATE JURI SDICTION : Civil Appeal No. 187 or 1966
Appeal by special |leave fromthe Award Part | dated the July
21, 1965 of the Industrial Court, Maharashtra, Bonbay in
Reference (1 C No. 78 of 1963.

AND

Wit Petitions Nos. 3 and 32 of 1966.

Petition under Art. 32 of the Constitution of India for the
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enforcenent of fundanental rights.

N. A.  Pal khivala, -R J. Kolah, B. Dutta, C C Jain
Bhuvnesh Kumari and J. B. Dadachanji, for the appellant (in
C.A. No. 187 of 1966).

H. K. Sowani, K. Rajendra Chaudhuri and K. R Chaudhuri,
for the respondent.

M C. Setalvad, G B. Pai, P. K Kurain, B. Dutta, Buvnesh
Kumari and J. B. Dadachanji, for the appellant (in WP. No.
3 of 1966).

Niren De, Addl. Solicitor-General, N S. Bindra, R H
Dhebar and B. R G K. A(-liar, for respondent No. 1.

V.A. Seyid Mihammad, Advocate GCeneral, Kerala, A G
Puddi ssery and M R K Pillai, for respondents Nos.2 and 3.
A K. Sen and K. L. Hathi;, for respondent No. 4.

N. Sreekantan Nair, for respondent No. 8.

G B. Pai, B. Dutta, Buvnesh Kumari and J. B. Dadachanji,
for the petitioner (in W P. No. 32 of 1966).

Niren /De, Addl. Solicitor--CGeneral, N S. Bindra, R H
Dhebar and R_N. Sacht hey, for respondents Nos. 2 and 3.

V. A Seyid Mihanmad, Advocate-General, Kerala and M R K
Pillai, for respondents Nos. 2 and 3.

21

Janardan Sharma, for respondent No. 4.

A. K Sen, and K. L. Hathi, for respondent No. 4A.

H K  Sowani and K/ R _~Chaudhuri, for intervener No. 1.

K.  Raj endra Chaudhuri and K. R Chaudhuri, - for intervener
No. 2.

Niren De, Addl. Solicitor-General, Al. S. Bindra, R H
Dhebar and B. R G K. Achar, for intervener No. 3.

N. A. Pal khivala, J. B. Dadachanji, for interveners Nos.
6, 9,11 and 15.

N.M Barot, Oficer, Textile Union (in~ person) intervener
No. 5.

I. N Shroff, for intervener No. 7.

J. P. Goyal, for intervener No. 8.

S. R Vasavada, for intervener No. 10.

N. C Chatterjee, R K Garg, M ( K Ramanurthi, /Jitendra
Sharma and Janardan Sharma and Satish Loonba, for i'ntervener
No. 12 (in C. A No. 187 of 1966 and WP. No. 3 of 1966).

R J. Kolalh, B. Narayanswani and J.B. Dadachanji, for
i ntervener No 13.
M C Setalvad, R J. Kolah, and J. B. —Dadachanji, ~for

i ntervener No. 14.

I M Nanavati, O P. Ml hotra and J. B. Dadachanji, for -in-
tervener N o. 16.

Vithal bhai B. Patel and I. N. Shroff for interveners Nos. 18
and 19.

The Judgrment of WANCHOO, SHAH and SI KR, JJ was delivered by
SHAH, J. The dissenting Opinion of H DAYATULLAH @ and ~ RAMA-
SWAM , JJ. was delivered by H DAYATULLAH, J.

Shah, J. During the Pendency, before the Industrial Court,
Bonbay, of a reference under s. 73A of the Bombay Industria
Rel ati ons Act, 1946, which arose Qut of a denmand for paynent
of bonus for the years 1961 and 1962, the Paynent of Bonus
Ordi nance 3 of 1965 was pronul gated by the President on My
29, 1965, with imediate effect. The representatives of the
wor knmen cl aimed that even if the plea of the enployers that
the profit and loss account of the establishment for the
years in question disclosed a loss, was correct, the
Ordi nance governed the dispute and that the enpl oyees were
entitled to receive bonus at the mnimumrate of 4 @of the
sal ary or wages or Rs. 40/- whichever is higher. The

22

I ndustrial Court upheld the plea of the workmen and directed
the enployers subject to the provisions of the Bonus
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Ordi nance, 1965, to pay to each enpl oyee bonus for the vyear
1962 equivalent to 15 days of the salary or wages or Rs.
40/ - whi chever is higher.

Wth special |eave, the enployers have appealed to this
Court and they challenge the validity of the Payment of
Bonus Act, 1965, which replaced O dinance 3 of 1965, and
especially of the provisons under which bonus at m ninmum
rate is nmade payabl e under the Act.

Wit Petitions Nos. 3 of 1966 and 32 of 1966 are filed by
two public limted conpanies. They chal | enge di verse
provisions of the Act and contend that they are not |iable
to pay bonus under the machinery prescribed by the Act.

A synopsis of the devel opment in the industrial |aw which
led to the enactment of the Paynent of Bonus Act, 1965 will
facilitate appreciationof the questions argued at the Bar
Clains to receive bonus, it appears, were nmade by industria
enpl oyees for the first time inlIndia in the towns of Bonbay
and Ahnmedabad, after the commencenent of the First Wirld Var
when as 'a result of inflationary trends there arose
consi derable disparity between the living wage and the
contractual renuneration earned by workmen in the textile

i ndustry. The enployers paid to the workmen increase in
wages, initially called "war bonus" and |ater call ed
"speci al al | owance" . A Conmittee appointed by the
Government of Bonbay in 1922 to consider, inter alia, "the

nature and basis" of this bonus paynents, reported that the
wor kmen had a just claimagainst the enployers to receive
bonus, but the 'claim was not ~"customary, | egal or
equi tabl e". Duri ng the Second World War the ~ enployers in
the textile industry granted cash bonus equivalent to a
fraction of actual wages (not-including dearness " allowances
but even this was a voluntary paynent nade with a view to
keep | abour contented.

In the dispute for payment of bonus for the years 1948 and
1949 in the textile industry in Bonbay, the Industrial Court
expressed the view that since |labour as well as capita
enployed in the industry contribute to the profits/ of the
i ndustry, both are entitled to claima legitimte return out
of the profits of an establishnent, and evolved  a formula
for charging certain prior liabilities-on the gross profits
of the accounting year, and awardi ng-a percentage of the
bal ance as bonus to the workmen. In adjudicating upon - the
claim for bonus, the Industrial Court excluded establish-
nent s whi ch had suffered loss in t he year under
consideration fromthe liability to pay bonus, 1n appeals
against the award relating to the year 1949, the Labour
Appel late Tribunal broadly approved of the method for
conputing bonus as a fraction of surplus profit.

23

According to the formula which cane to be known as the "Ful
Bench Formul a", surplus available for distributionthad to be
deternmined by debiting the follow ng prior charges ‘against
gross profits:

(1) Provision for depreciation

(2) Reserve for rehabilitation;

(3) Return of 6 %on the paid-up capital;

(4) Return on the working capital at a lower rate than the
return on paid-up capital;

and fromthe bal ance called "avail abl e surplus" the workmnen
were to be awarded a reasonabl e share by way of bonus for
the year.

This Court considered the applicability of this formula to
claims for bonus in certain decisions: Miir MIls Co, Ltd.
v. Suti MIls Mazdoor Union, Kanpur;(1l) Baroda Borough
Muni cipality v. Its Wirkmen; (2) Sree Mennakshi MIls Ltd. v.
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Their Worknen: (3) and The State of Mysore v. The Workers of
Kolar Gold Mnes.(4) The Court did not conmit itself to
acceptance of the formula in its entirety, but ruled that
bonus is not a gratuitous payment rmade by the enployer to
hi s worknmen, nor a deferred wage, and that where wages fal
short of the living standard and the industry makes profit
part of which is due to the contribution of |abour, a claim
for bonus nmay legitimately be nade by the worknen. The
Court however did not exam ne the propriety nor the order of
priorities as between the several charges and their relative
i mportance, nor did it examne the desirability of making
any variation, change or addition in the Formula. These
problens were for the first tine elaborately considered by
this Court in the Associated Cenent Conpanies Ltd. v. |Its
Workmen. (5) Since that decision nunerous cases have cone
before this Court -in whichthe basic formula has been
accepted with some el aboration... The principal incidents of
the formula as evol ved by the decisions of this Court may be
briefly stated: Each year for which bonus is clained is a
sel f-contained unit and bonus will be conputed on the
profits of the establishment in that year. In giving effect
to the formula as a general rule from the gross profits
determ ned after debiting the wages and dearness all owances
paid to the enployees, and other itens of expenditure
agai nst total receipts, as disclosed by the profit and |oss
account are accepted unless it appears ‘that the debit
entries are not supported by recogni zed accountancy practice
or are posted nala fide with the object of reducing gross
profits. Debit itens which are wholly extraneous to or
unrel ated to the determnation

(1) [1955] 1 S.C R 991. (2) [1957] S.C.R 33.

(3) [1958] S.C.R 878. (4) [1959] S.C.R 895.
(5) [1959] S. C. R 925.
24

of trading profits are ignored.~ Sinmilarly income which is
whol Iy ,extraneous to the conduct of the business eg. book
profits on account of revaluation of assets may not be
included in the gross profits. Against the gross profits so
ascertained the following itens are charged as prior debits:
(1) Depreciation: such depreciation being only the normal or
not i onal depreciation; (2) Incometax payable  for the
accounting year on the balance remaining after ,deducting
statutory depreciation. The income-tax to be deducted is
| ot the actual anount, but the notional amount of tax at the
rate for the year, even if on assessment no tax is
determ ned to be payable. For the purpose of the Full Bench
Formula incone-tax at the rate provided nust  be deducted,
but in the conputation of income-tax statutory  depreciation
under the Indian Incone-tax Act only nay be allowed. (3)
Return on paid-up capital at 6% and on reserves used as
working capital at a lower rate. |In the Associated Cenent
Conpani es case(1l) it was suggested that this rate should be
2% in later cases 4% on the working capital was regarded as
appropri ate. (4) Expenditure for rehabilitation whi ch
i ncludes replacenment and noderni sation of plant, rmachinery
and buildings, but not for expansion of building, or
additions to the machinery.

It is not open to the Tribunal in ascertaining the avail able
surplus to extend by anal ogy the prior charges to be debited
to gross profits. Therefore for exanple (a) allocations for
debenture redenption fund; (b) losses in previous years
which are witten off at the end of the year, (c) donations
to a political fund are not deducted from gross profits.
Rebat e of income-tax available to the enployer on the anount
of bonus paid to the workmen cannot be added to the
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avai l able surplus of profits determned in accordance wth

the Full Bench Formula which should be taken into account

only in distributing the avail abl e surplus between worknen,

i ndustry and enpl oyers.

The formula it is clear was not based on any strict theory

of legal rights or obligations: it was intended to make an

equitable division of distributable profits after naking

reasonabl e all ocations for prior charges.

Attenpts made fromtime to tinme to secure revision of the

Formula failed before this Court. In the conpani es’

case, (1) this Court observed:
"The plea for the revision of the formula
rai sed an i'ssue which affects all industries;
and before any change is made ill it, all
i ndustries and their workmen would have to be
heard and their pleas carefully considered.
It is obvious that while dealing wth the
present group of appeals, it woul d be
difficult, unreasonable and inexpedient to
attenpt Such a task."

(1) [1959] S.C.R 925.

25

But the Court threw out a suggestion that the question nay

be" conpr ehensi vel y consi der ed by a hi gh- power ed
Conmi ssion", this /suggestion was repeated .in The Ahnedabad
M scel | aneous Industrial Wyrkers’ Union V. Ahmedabad

Electricity C,). Ltd.(1)

The Government of India then setup a Comm ssion on Decenber
6, 1961 inter aliato define the concept of. bonus, to
consider in relation toindustrial enploynments the question
of paynent of bonus based on profits and to recomend
principles for conputation of such bonus and nethods of
paynment, to determ ne what the prior charges should be in
di fferent circunstances and how t hey should be cal cul ated,

to consi der whet her there shoul d be | ower [imts
irrespective of losses in particular establishments and
upper limts for distribution inione year, and if /so, the

manner of carrying forward profits and |osses over a
prescribed period, to suggest an appropriate machinery and
met hod for the settlenent of bonus disputes. ~The Conmi ssion
hel d an el aborate enquiry and reported that "bonus" was paid
to the workers as a share in the prosperity of the
establ i shment and recommended adherence to the basic ~schene
of the Bonus Fornula viz. determination of bonus as a
percentage of gross profits reduced by certain prior
charges, viz. normal depreciation admssible under the
Indian Income-tax Act including multiple shift ~allowance,
income-tax and super-tax at the current standard rate
applicable for the year for which bonus is to be  cal cul ated
(but not super profits tax), and return on paid-up capita
rai sed by issue of preference shares at the actual rate of
di vidend payable, on other paid-up capital at 7 % ‘and on
reserves used as capital at 4% but not provision for
rehabilitation. The Conmi ssion recomended that sixty —per
cent of the available surplus should be distributed as
bonus, the excess being carried forward and taken into
account in the next year: the balance of forty per cent.,
should remain with the establishnent into which would rmerge
the saving in tax on bonus payable, and the aggregate
bal ance thus left to the establishment may be intended to
provi de for gratuity, ot her necessary reserves,
rehabilitation in addition to the provision nmade by way of
depreciation in the prior charges, annual provision required
for redenption of debentures, return of borrow ngs, paynent
of super-profits tax and additional return on capital. They
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recormended that the distinction between basic wages and
dearness all owance for the "Purpose" of expressing the bonus
gquantum' should be abolished and that bonus should be
rel ated to wages and dearness all owance taken together: that
m ni mum bonus should be 4% of the total basic wage and
dearness all owance paid during the year or Rs. 40/- to each
wor ker, whi chever is higher, and in the case of children the
m ni mum shoul d be equivalent to 4% of their basic wage and
dearness al |l owance, or Rs. 25/- whichever is higher, subject
to reduction pro rata for enpl oyees who have not

(1) [1962] 2 S.C. R 934.

ML4 Sup. C.1./66-3

26

wor ked for the whol e year, and that the naxi mum bonus shoul d
be equivalent to 20 %of the total basic is wage and
dearness allowance paid during the year : that the bonus
formula proposed should be deemed to include bonus to
enpl oyees drawing a total basic pay and dearness allowance
up to Rs. 1600 per nonth regardl ess of whether they were
"wor kmen" _as defined in the Industrial D sputes Act or other
rel evant —statutes, but subject to'the proviso that the
guantum of bonus payable to enpl oyees drawing total basic

pay and dearness all owance over Rs. 750 per nmonth shall be
l[imted to what it would be if their  pay and dearness
al  owance were only Rs. 750 per nmonth. It was proposed that
the general fornmula should not apply to new establishnents
until they had recouped all early 1osses including al

arrears of normal depreciation adnissible under the Income-
tax Act, subject to a time limt of six years. They also

suggested that the schene recomended should . be made
applicable to all bonus nmatters relating to the accounting
year ending on any day in the cal endar year 1962 other than
those matters in which settlenents had been reached or deci -
si ons had been given.

The CGovernnent of India accepted a mpjority of the recom
mendati ons and the President issued on May 29, 1965 the
Payment of Bonus Ordinance, 1965, providing for paynent of
bonus to all enpl oyees drawi ng sal ary not exceeding Rs. 1600
under the fornula devised by the Conm ssion. It i's not
necessary to set out the provisions of the Odinance, for
the Ordinance was repl aced, by the Paynent of Bonus Act 21
of 1965 and by s. 40(2) it was provided that notw t hstandi ng
such repeal, anything done or any action taken wunder the
Payment of Bonus Ordi nance, 1965, shall be deened to have
been done or taken under the Act as if the Act had comrenced
on May 29, 1965. Since the action taken under the O dinance
is to be deened to have been taken under the Act, in these
cases validity of the provisions of the Act alone need be
consi der ed.

It may be broadly stated that bonus which was originally a
voluntary paynment out of profits to worknen to keep them
contented, acquired the character, under the Bonus Forml a,
of aright to share in the surplus profits, and enforceable
through the machinery of the Industrial D sputes Act. Under
the Paynment of Bonus Act, liability to pay bonus has becone
a statutory obligation inposed upon enpl oyers covered by the
Act .

Counsel for the Jalan Tradi ng Conmpany urged that the Act was
invalid in that it amounts to fraud on the Constitution or
otherwise is a colourable exercise of Ilegislative power.
That argunent has no force. It is not denied that the
Parlianment has power to legislate in respect of bonus to be
paid to industrial enployees. By enacting the Paynent of
Bonus Act, the Parliament has not

27
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attenpted to trespass upon the province of the State
Legi sl ature. It is true that by the inpugned |egislation
certain principles declared by this Court e.g. in Express
Newspapers (Private) Ltd, and Anr. v. The Union of India and
Os.(1) in respect of grant of bonus were nodified, but on
that account it cannot be said that the |egislation operates
as fraud on the Constitution or is a colourable exercise of
| egi sl ative power. Parlianent has normally power within the
frame-work of the Constitution to enact |egislation which
nodi fies principles enunciated by this Court as applicable
to the determ nation of any dispute, and by exercising that
power the Parlianent does not perpetrate fraud on the
Constitution. An enactnent may be charged as col ourable,
and on that account void, only if it be found that the
| egislature has by enacting it trespassed upon a field
outside its conpetence: K _-C.  Gajapati Narayan Deo and Os.
v. The State of Oissa(2).

The provisions of the Act and its scheme may now be sum

mari sed. The Payment of Bonus. Act was published on
Sept enber. 25, 1965. By s.1(4) save as otherw se provided in
the Act, the provisions of the Act shall, in relation to a

factory or other establishnment to which the Act applies,
have effect in respect of the accounting year commenci ng on
any day in the year 1964 and in respect of every subsequent
accounting year. Section 2(4) defines " allocable surplus"
as neaning (a) inrelation to an enployer, being a conpany
(other than a banking conmpany) which has - not made the
arrangenents prescribed under the Income-tax Act for the
declaration and paynent wthin India of the dividends
payabl e out of its profits in-accordance with the provisions
of s. 194 of that Act, sixty-seven per cent of the avail able
surplus in an accounting year; (b) in any other case, sixty
per cent of such avail abl e surplus, and includes any ' anount
treated as such wunder sub-s. (2) of s.34. "Available
surplus” is defined in s. 2(6) as nmeaning the available
surplus conputed wunder s. 5."Enployee” is defined in s.
2(13) as nmeaning any person (other than an apprentice)
enpl oyed on a salary or wage not exceedi ng one thousand and
six hundred rupees per nensemin any industry to do any
skilled or wunskilled nmnual, supervisory, manageri al
adm nistrative, technical or clerical work for hire _or
reward whether the terms of enploynent —be express or
inplied. By s. 2(21) "salary or wage" is defined as neaning
all renuneration (other than renuneration in respect ~ of
overtime work) capabl e of being expressed in terns of noney,
which would, if the terms of enployment, express or inplied,
were fulfilled, be payable to an enployee in respect of his
enpl oyment or of work done in such enpl oyment -and i ncludes
dearness allowance (that is to say, all cash paynments, by
what ever nane called, paid to an enpl oyee on account /of a
rise in the cost of living), but does not include  certain
speci fied all owances, conmi ssions, value of anenities
(1) [1959] S.C R 12.
(2) [1954] S.C.R 1.
28
etc. Section 4 provides for conputation of gross profit in
the nmanner provided by the First Schedule in the case of a
banki ng conpany and in other case in the manner provided by
the Second Schedule. By s. 5 available surplus in respect
of any accounting year is the gross profits for that vyear
after deducting therefrom’,he suns referred to in s.6. The
suns liable to be deducted fromgross profit under s. 6 are:
(a) any amount by way of depreci ati on
admi ssible in accordance with the provisions
of sub-section (1) of section 32 of the
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I nconme-tax Act, or in accordance wth the
provi sions of the agricultural income-tax |aw,
as the case may be;
(b) any amount by way of devel opnent rebate
or devel opnent al |l owance whi ch the enpl oyer is
entitled to deduct fromhis incone under the
I nconme-tax Act;
(c) any direct tax which the enployer is
liable to pay for the accounting year in
respect of his inconme, profits and gains
during that year; and
(d) such further sunms as are specified in
respect of the enployer in the Third Schedul e.
Section 7 deals with calculation of direct taxes payable by
the enployer for any accounting year for the purpose of
cl.(c) of s. 6. Sections 8 & 9 deal with eligibility for and
di squalifications for receiving bonus. Sections 10 to 15
deal with paynent of mninumand nmaxi rum bonus and the
schene for '"set-on" and "set-off". Every enployer 1is by
s.10 boundto pay to every enployee in an accounting year
m ni mum bonus whi ch shall be four per cent. of the salary or
wage earned by the enployee during the accounting year or
Rs. 40 whichever is higher, whether there are profits in the
accounting year or not. In case of enployees below the age
of 15, the mnimumis Rs. 25. By s. | | where in respect of
any accounting year the allocabl e surplus exceeds the anount
of m ni num bonus payabl e the enpl oyer shall be bound to pay
to every enployee in the accounting year bonus which shal
be an anount proportionate to the salary or wage earned by
the enployee during the accounting year, subject to a
maxi mum of twenty per cent of such sal ary or wage. Section
15 provides that if for any accounting year ~the ‘allocable
surplus exceeds the anobunt of maxi mum bonus payable to the
enpl oyees in the establishment under s. 1 1, then, the
excess shall, subject to a limt of twenty per cent. of the
total salary or wage of the enployees enployed in the
establishnment in that account year, be carried forward for
being "set-on" in the succeedi ng accounting year, ‘upto and
inclusive of the fourth account year, and be utilised for
the purpose of paynent of bonus.

By sub-s. (2) it is provided that where for any accounting
year, there is no avail able surplus or the allocable surplus
in respect of that year falls short of the anpbunt of nininum
bonus payabl e to the enpl oyees in the establishnent under s.
10, and there is no amobunt or sufficient  anmount carried
forward and "set on" under sub-s. (1) capable  of being
utilised for the purpose of paynent of the mninmm bonus,
then, such mninmum anmount or the deficiency, shall be
carried forward for being set off in the succeeding accoun-
ting year up to and inclusive of the fourth accounting year

By sub-s. (3) it is provided that principle of "set-on" and

"set-of f" as illustrated in the Fourth Schedul e shall  ‘apply
to all other cases not covered by sub-s. (1) or sub-s. (2)
for the purpose of payment of bonus under the Act. Bonus

payabl e to an enpl oyee drawi ng wage or salary exceeding Rs.
750 per nmensem has to be calculated as if the salary or wage
were Rs. 750 per mensem and an enpl oyee who has not worked
for all the working days in an accounting year, the ninimm
bonus of Rs. 40 or Rs. 25 would be proportionately reduced
(ss. 12 & 13). Section 16 nmakes special provisions relating
to paynent of bonus to enployees of establishnments which
have been newely set up. Sections 18, 19, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30 & 31 deal with certain procedural and
adm nistrative matters. By s. 20 establishments in the
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public sector are in certain eventualities al so nade subject
to the provisions of the Act. Section 32 excludes from the
operation of the Act enployees of certain classes and
certain industries specified therein. By s. 33 the Act is
made applicable to pending industrial disputes (regarding
payment of bonus relating to any accounting year not being
an accounting year earlier than the accounting year ending
on any day in the year 1962) i mediately before My 29,
1965, before the appropriate Governnent or any Tribunal or
other authority under the Industrial D sputes Act, 1947, or
under any corresponding law, or where it is pending before
the Conciliation officer or for adjudication. By s. 34(1)
the provisions of the Act are declared to have effect, not-
wi t hstandi ng anything inconsistent therewith contained in
any other law for the time being in force or in the terns of
any award, agreement, settlenent or contract of service made
before My, 29, 1965. ~Sub-s.-(2) of s. 34 makes specia
overri ding provisions regarding paynment of bonus to
enpl oyees ‘conput ed as a percentage of gross profits reduced
by direct taxes payable for the year, (subject to the
maxi mum prescribed by s.11), when bonus has been paid by the
enployer to workmen in the "base year" as defined in
Expl anation 11. By s. 36the appropriate GCovernment is
aut horised, having regard to the financial position and
other relevant circunstances of any establishnent or class
of establishments, to exenpt for such period as nmay be
speci fied therein such est abl i shnent or cl ass of
establishnents fromall or any of the provisions of the Act,
and by s. 37 power is conferred upon the Central . Governnent
by order to nmke provision,~ not inconsistent. with the
pur poses
30
of the Act, for renoval of difficulties or doubts in ' giving
effect to the provisions of the Act.

The schene of the Act, broadly stated, is four

di mensi onal

(1) to inpose statutory liability /upon an

enpl oyer of every establishment covered by the

Act to pay bonus to enployees in t he

establ i shment:

(2) to define the principle of paynent  of

bonus according to the prescribed Formul a;

(3) to provide for paynent of mninum and

maxi mum bonus and |inking the paynment of bonus

with the scheme of "set-off * and "set-on";

and

(4) to provide nmachinery for enforcenent of

the liability for paynent of bonus.
Odinarily a scheme inposing fresh liability would, it s
apprehended, be nmde prospective, |eaving the pendi ng
di sputes to be disposed of according to the law “in force
before the Act. But the Legislature has given by 's. 33
retrospective operation to the Act to certain pending
di sputes, and has sought to provide by s. 34  while
extinguishing all pre-existing agreenents, settlenents  or
contracts of service for freezing the ratio which existed in
the base year on which the bonus would be calculated in
subsequent years.
It was urged by counsel for the enployers that s. 10 which
provi des for payment of m ninum bonus, s. 32 which seeks to
exclude certain classes of enployees fromthe operation of
the Act, s. 33 which seeks to apply the Act to certain
pendi ng disputes regardi ng paynent of bonus and sub-s. (2)
of s. 34 which freezes the ratio at which the available
surplus in any accounting year has (subject to s.11) to be
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distributed if in the base year bonus has been paid, are
ultra vires, because they infringe Arts. 14, 19 and 31 of
the Constitution. It was al so urged that conferment of
power of exenption under s. 36 is ultra vires the Parlianment
inthat it invests the appropriate Governnent with authority
to exclude fromthe application of the Act, establishnents
or a class of establishnents, if the Governnents, are of the
opi nion having regard to the financial position and other
rel evant circunstances that it would not be in the public
interest to apply all or any of the provisions of the Act.
Power conferred upon the Governnent under s. 37 is
chal l enged on the ground that it anmpbunts to delegation of
| egi sl ati ve power when the Central Governnent is authorised
to renove doubt or difficulty which had arisen in giving
effect to the provisions of the Act.

The plea of invalidity of ss. 32, 36 and 37 nmay be dealt
with first. It is truethat several classes of enployees
set out in cls.

(i) to (xi) of s. 32 are excluded fromthe operation of the
Act. But

31

the petitions and the affidavits in support filed in this
Court are singularly lacking in particulars showing how the
enpl oyees in the ~specified establishment or classes of
est abl i shnents wer e simlarly situate and t hat
di scrimnation was practised by excluding those specified
classes of enployees fromthe operation of the Act while
making it applicable to others. Neither the enployees, nor
the Governnent of India have chosen to place before us any
materials on which the question as to the vires of the
provi sions of s. 32 which excludes fromthe operation of the
Act certain specified classes of ~enployees can be
determ ned. There is a presunption of constitutionality of a
statute when the challenge is founded on Art. 14 of the
Constitution, and the onus of proving unconstitutionality of
the statute lies upon the person challenging it. Again many
cl asses of enpl oyees are excluded by s. 32 and neither those
enpl oyees, nor their enployers, have been inpl eaded before

us. Each class of enployees specified ins. 32 requires
separate treatnment having regard to. special — circumstances
and conditions governing their enploynent. W therefore
decline to express any opinion on the plea of unconsti-
tutionality rai sed bef ore us in respect of t he

i napplicability of the Act to enpl oyees described in s. 32.
By s. 36 the appropriate Governnent is invested w th ~power
to exenpt an establishment or a class of establishnents from
the operation of the Act, provided the Governnent is of the
opinion that having regard to the financial position. and
ot her rel evant circunstances of the establishnment, it ~ would
not be in the public interest to apply all or any of the
provisions of the Act. Condition for exercise of that power
is that the Government holds the opinion that it is not in
the public interest to apply all or any of the provisions of
the Act to an establishment or class of establishnments, —and
that opinion is founded on a consideration of the financia
position and other relevant circunstances. Parlianment has
clearly laid down principles -and has given adequat e
gui dance to the appropriate CGovernment in inplementing the
provi sions of s. 36. The power so conferred does not anount
to del egation of legislative authority. Section 36 ampunts
to conditional legislation, and is not void. Wether in a
given case, power has been properly exercised by the
appropriate Government woul d have to be consi dered when that
occasi on ari ses.

But s. 37 which authorises the Central Government to provide
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by order for renoval of doubts or difficulties in giving
effect to the provisions of the Act, in our judgnment,

del egates legislative power which is not per m ssi bl e.
Condition of the applicability of s. 37 is the arising of
the doubt or difficulty in giving effect to the provisions
of the Act. By providing that the order made must not be
inconsistent wth the purposes of the Act, s. 37 is not
saved from
32
the vice of delegation of legislative authority. The
section authorises the Governnent to determne for itself
what the purposes of the Act are and to make provisions for
renoval of doubts or difficulties. |If in giving effect to
the provisions of the Act any doubt or difficulty arises,
-normally it is for the Legislature to renove that doubt or
difficulty. Power to renmove the doubt or difficulty by
altering the provisions of the Act would in substance anount
to exercise of legislative authority and that cannot be
del egated to an executive authority. Sub-section (2) of s.
37 which purports to nake the order of the Centra
Gover nment i n-such cases final accentuates the vice in sub-
s. (1), since by enacting that provision the Government. is
made the sole judge whether difficulty or doubt has arisen
in giving effect to the provisions of the Act, whether it is
necessary or expedient to renove the doubt or difficulty,
and whether the provision enacted is not inconsistent wth
the purposes of the Act.
We may now turn to the challenge to s 10. Under the Ful
Bench Fornul a bonus being related to available surplus it
can only be nade payabl e by an enpl oyer of an establishnent
who nmakes profit in the accounting year to which the <claim
for bonus If no profit was made there was no liability to
pay bonus. As pointed out by this ~Court in Mir Mlls
Conpany’s case (1)
"It is therefore clear that the claim for
bonus can be made by the enployees only if as
aresult of the joint contribution of  capita
and |abour the industrial concern has earned
profits. If in any particular  year t he
wor ki ng of the industrial concern has resulted
in loss there is no basis nor justification
for a demand for bonus. Bonus is not a
deferred wage..... The dividends can only be
paid ,out of profits and unless and unti
profits are nade Do occasion or question can
also arise for distribution of any sum -is
bonus anmongst t he enpl oyees. | f t he
i ndustrial concern ,-as resultedin a trading
loss, there would be no profits of the
particul ar year available for distribution of
di vi dends, nuch | ess could the enpl oyees claim
the distribution of bonus during that year."
But by s. 10 it is provided that even if there has resulted
trading loss in the accounting year, the enployer is bound
to pay bonus at 4% of the salary or wages earned by the
enpl oyee or Rs. 40 whichever is higher. This, it was urged,
conpletely alters the character of bonus and converts what
is a share in the year's profits in the earning of which
| abour has contributed into additional wage. it was pointed
out to us that in giving effect to the Full Bench Formula,
this Court set aside the directions nade by the Industria
Tri bunal awardi ng m ni num bonus where the establishnent had
suf fered | oss, and renmanded the case for a fresh
deterni nati on consistently
(1) [21955] S. C R 991
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with the terns of the Full Bench Fornula: New Maneck Chowk
Spg. and Weaving Co. Ltd. v. Textile Labour Association(l).
In that case there was a five year pact between the
Ahrmedabad M| owners’ Association and the Textile Labour
Associ ati on. After the expiry of the period, the Labour
Associ ati on demanded bonus on the basis of the pact, but the
M|l owners clainmed that the pact was contrary to the Ful
Bench Fornmula, and the claimwas not sustainable. The
Industrial Tribunal held that the pact did not "run counter
to the law laid down by this Court in the Associated Cenent
Conpani es’ case(2)" and the extension of the agreenent for
one nore year would helpin pronpoting peace ID the industry
in Ahnedabad. This Court held that the agreenent departed
fromthe Full Bench Formula in that matter of bonus and when
the Tribunal extended the agreenent after the expiry of the
stipulated period, it ignored the law as laid dowmn by this
Court «as to what profit bonus was and how it should be
wor ked ' out, ~and that the Tribunal had no power to do by
extendi ng the agreenent to direct paynent of m ninmum bonus
for the year 1958 when there was no avail abl e surplus to pay
m ni mum bonus.

I ndi sputably Parlianment has the power to enact |egislation

with in the constitutional limts to nmodify the Full Bench
Formula even after it has received the approval of this
Court. It was urged, however, that exercise of that power

by treating establishnments inherently dissinmilar as in the
same cl ass and subject to payrment of m ni mum bonus anounted
to making unlawful discrimnation. It was said t hat
establishments which suffered 1osses and  establishnents
which nmade profits; establishments paying high rates of
wages and establishnments paying low rates of wages;
est abl i shnents payi ng "bonus-added wages" and establishnments
payi ng ordi nary wages; establishments payi ng hi gher dearness
al | owance and establ i shrments payi ng | ower dear ness
al | onance, do not belong to the sane class, and by inposing
l[iability upon all these establishnments to pay bonus at the
statutory rate not below the mninumirrespective of the
di fferences between them the Parlianment created inequality.
It was also submitted that by directing -establishnents
passing through a succession of |ean years in which |osses
have accumul at ed and establishments whi ch had made | osses in
the accounting year alone, to pay mnimum bonus, unlawfu
di scrimnation was practised.

Section 10 at first sight may appear to be-a provision for
granting additional wage to enployees in —establishments
whi ch have not on the year’s working an adequate all ocabl e
surplus to justify payment of bonus at the rate of 4 % on
the wages earned by each enployee. But the section is an
integral part of a schene for providing for paynent of bonus
at rates which do not widely fluctuate

(1) [1961] 3 S.C R 1.

(2) [1959] S.C.R 925.
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from year to year and that is sought to be secured by
restricting the quantum of bonus payable to the maxi numrate
of 20 % and for carrying forward the excess renmaining after
payi ng bonus at that rate into the account of the next year
and by providing for carrying forward the liability for
amount s drawmn from reserves or capital to neet the
obligation to pay bonus at the mninumrate. Under the Act,
for conputing the rate of paynment of bonus each accounting
year is distinct and bonus has to be worked out on the
profits of the establishnent in the accounting year. But it
is not in the interest of capital or |abour that there
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should be wide fluctuations in the paynent of bonus by an
establ i shnent year after year. The object of the Act being
to maintain peace and harnony between | abour and capital by
allowing the enployees to share the prosperity of the
establishnent reflected by the profits earned by t he
contri butions made by capital, managenent and | abour
Parliament has provided that bonus in a given year shall not
exceed 1/5th and shall not be less than 1/25th of the tota
earning of each individual enployee, and has directed that
the excess share shall be carried forward to the next year
and that the anount paid by way of nminimm bonus not
absorbed by the available profits shall be carried to the
next vyear and be set off against the profits of the
succeeding years. This schenme of prescribing naxi num and
m ni mum rates of bonus together with the scheme of "set off
" and "set on" not only secures the right of |abour to share
in the prosperity of the establishment, but also ensures a
reasonabl e degree of uniformty.

Equal 'protection of the laws is denied if in achieving a
certain._ ‘object persons, objects or transactions simlarly
circunstanced —are differently treated by law and the
principle underlying that ~different treatment has no
rational relation to the object sought to be achieved by the
law. Examined in the light of the object of the Act and the
schene of "set off" and "set on", the provision for paynent
of m ni num bonus cannot be said to be discrimnatory between
different establishnents which are unable on-the profits of
the accounting year to pay bonus nerely because a wuniform
standard of mnimmrate of bonus is applied to them

The judgnent of this Court in Kunnathat Thathunni Moopi
Nair v. The State of Kerala and Another, (1) and especially
the passage in the judgment of the mpjority of the Court at
p. 92, has not enunciated any broad proposition. as was
contended for on behalf of the enmployers, that when | persons
or objects which are unequal are treated in the same nanner

and are subjected to the  sane burden or [iability,
discrimnation inevitably results. In Mopil Nair's case(1)
the wvalidity of the Travancore-Cochin Land Tax Act, /1955,
was challenged. By s. 4 of the Act all lands inthe State,

(1) [1961] 3 S.C.R 77.
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of whatever description and hold under whatever tenure, were
charged with payment of land tax at a uniformrate to be
called the basic tax. Owmers of certain forest |[|ands
chal | enged certain provisions of the Act pleading that those
provi sions contravened Arts. 14, 19(1) (f) and 31(1) of the
Consti tution. This Court held that the Act which obliged
every person who held land to pay the tax at a uniformrate,
whet her he nmade any incone out of the |and, or whether the
land was capable of yielding any income, attenpted no
classification and that |ack of classification by -the Act
itself created inequality, and was on that account ‘hit by
the prohibition against denial of equality before the |aw
contained in Art. 14. The Court also held that the Act was
confiscatory in character,, since it had the effect of
elimnating private ownership of land through the nachinery
of the Act, without proposing to acquire privately owned
forests for the State. The Travancore-Cochin Land Tax Act,
it is clear, contained several peculiar features: it was in
the context of these features that the Court held that
inmposition of a uniformliability upon |ands which were

i nherently wunequal, in productive capacity anobunted to
discrimnation, and that lack of <classification created
inequality. It was not said by the Court in that case that

i mposition of uniformliability upon persons,. objects or
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transactions which are unequal nust of necessity lead to
di scrim nation. Odinarily it my be pr edi cat ed of
unproductive agricultural land that it is incapable of being
put to profitable agricultural use at any tinme. But that

cannot be so predicated of an industrial establishment which
has suffered loss in the accounting year, or even over
several years successively . Such an establishnent may
suffer loss in one year and nmake profit in another. Section
10 undoubtedly places in the sane class establishnents which
have made inadequate profits not justifying paynent of
bonus, establishments whi ch have suffered margi nal |oss, and
establ i shnents whi ch have suffered heavy | oss. The
classification SO nmade is not unintel ligible: al
establishnents which are unable to pay bonus wunder the
scheme of the Act, on the result of the working of the
establ i shnents, are grouped together. The object of the Act
is to make an equitable distribution of the surplus profits
of the establishment” with a viewto muintain peace and
harmony between the three agencies which contribute to the
earning. ‘of profits. Distribution of profits which is not
subject to great fluctuations year after year, woul d
certainly conduce to mai ntenance of peace and harnony and
woul d be regarded as equitable, and provision for paynent of
bonus at the statutory mninmum rate, even i f the
establ i shnment has /not earned profit is clearly enacted to
ensure the object of the Act.

Wet her the schene for paynent of m nimum bonus is the best
in the circunmstances, or a nore equitable method could have
been devised so as to avoid in certain cases undue hardship
isir-
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relevant to the enquiry in hand. |If the classification is
not patently arbitrary, the Court wll not rule it

discrimnatory nerely because it involves hardship or
inequality of burden. Wth a viewto secure a particular
object a schenme may be selected by the Legislature w sdom
whereof nmay be open to debate; it may even be denpbnstrated
that the schene is not the best in the circunstances and the
choi ce of the Legislature may be shown to be erroneous, but
unless the enactnent fails to satisfy the -dual test of
intelligible classification and rationality of the relation
with the object of the law, it will not —be subject to
j udi ci al i nterference tinder Art-14. I nvalidity of
legislation is not established by nerely finding- faults
with the schenme adopted by the Legislature to achieve the
purpose it has in view. Equal treatnent of unequal objects,
transactions or persons in not liable to be struck down as
discrimnatory Unless there is simultaneously absence of a
rational relation to the object intended to be achieved by
the law. Plea of in validity of s. 10 on the ground that it
infringes Art. 14 of the Constitution nust therefore fail

We need say nothing at this date about the plea that s. 10
by i mposi ng unreasonabl e restrictions i nfringes t he
f undanent al freedom under Art. 19(1) (9) of the
Constitution, for by the declaration of enmergency by the
Presi dent under Art. 352, the protection of Art. 19 against
any legislative nmeasure, or executive order which is
ot herwi se conpetent, stands suspended. The plea that s. 10
infringes the fundanental freedom under Art. 31(1) of the
Constitution also has no force. Cause (1) of Art. 31
guar ant ees the right against deprivation of property
ot herwi se than by authority of law. Conpelling an enpl oyer
to pay suns of noney to his enployees which he has not
contractually rendered hinself liable to pay may ambunt to
deprivation of property : but the protection agai nst
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depriving a person of his property under cl. (1) of Art. 31
is available only if the deprivation is not by authority of
I aw. Validity of the law authorising deprivation of
property may be challenged on three grounds : (i)
i nconmpetence of the authority which has enacted the |aw,
(ii) infringement by the law of the fundanental rights

guar ant eed by Ch. 11 of the Constitution and
(iii) .violation by the |law of any express provisions of the
Constitution. Authority of the Parliament to legislate in

respect of bonus is not denied and the provision for paynent
of bonus is not open to attack on the ground of infringenent
of fundanental rights other than those declared by Art. 14
and Art. 19(1)(g) of the Constitution. Qur attention has
not been invited to .any prohibition inmposed by t he
Constitution which renders a statute relating to payment of
bonus invalid. W are therefore of the viewthat s. 10 of
the Bonus Act is not open to attack on the ground that it
infringes Art. 31(1).
37
We nmay now turn to s. 33 of the Act. The section provides :
“Where, i medi ately before the 29th My, 1965,
any industrial dispute regarding paynent of
bonus relating to any accounting year, not
bei ng~ an -accounting year earlier than the
accounting year ending on any day in the year
1962, was pending before the appropriate
Covernment or before any Tribunal or other
aut horiity under the Industrial Disputes Act,
1947 (XIV of 1947) or under any = corresponding
law relating toinvestigation and settlenent
of industrial disputes in a State, then, the
bonus shal|l be payabl e in-accordance with the
provisions of this Act in relation to the
accounting year to which the dispute relates
and any subsequent accounting year
not wi t hst andi ng that in respect of t hat
subsequent accounting year no such di spute was
pendi ng.
Expl anation.-A dispute shall be deened'to be
pending before the —appropriate CGover nirent
where no decision of that Governnent on any
application made to it under the said Act or
such corresponding | aw for reference of that
di spute to adjudi cation has been nade or where
havi ng received the report of-the Conciliation
Oficer (by whatever designation known under
t he sai d Act or |aw, t he appropriate
CGovernment has not passed any order refusing
to make such reference."
The section plainly seeks to apply the provisions of the Act
to a pending dispute, if the dispute relates to paynment of
bonus for any accounting year not being an accounting year
earlier than the accounting year ending on any day in the
year, 1962, and is pending on May 29, 1965 before the
Government or other authority under the Industrial D sputes
Act or any other corresponding |aw. The provisions of the
Act also apply even if there be no dispute pending for the
year subsequent to the year ending on any day in the year
1962, provided there is a dispute pending in respect of an
earlier vyear. By s. 1(4) the provisions of the Act have
effect in respect of the accounting year comrencing on any
day in the year 1964 and in respect of every subsequent
accounting year. But by the application of s. 33 the schene
of the Act is related back to three accounting years ending
on any day in 1962, in 1963 and in 1964.
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In considering the effect of s. 33 regard nust first be had
to s. 34(1) which provides that save as otherw se provided
in the section, the provisions of the Act shall have effect
not wi t hst andi ng anyt hi ng i nconsi stent therewith contained in
any other law for the time being in force or in the terns of
any award, agreement, settlenent or contract of service made
before May 29, 1965. Al pre-
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vious awards, agreenents, settlenments or contracts of
service nade before May 29, 1965, therefore are, since the
commencement of the Act rendered ineffective, and if there
be a dispute relating to bonus pending on the date specified
for the year ending on any day in 1962 or thereafter, before
any appropriate Governnment or before any authority under the
Industrial Disputes Act, bonus shall be conputed and paid in
the manner provided by the Act. Even if in respect of an
year there is no such dispute pending on My 29, 1965,
because of a di spute pending in respect of an earlier year
not being earlier than the year ending on any day in 1962,
the sane ‘consequences foll ow

Application of the Act involves departure in many respects
fromthe schene of conputation of bonus under the Full Bench
For mul a. Under the Full Bench Fornmula bonus was a
per cent age of total wage not inclusive of dear ness
al l owance, and in the conputation of available surplus
rehabilitation all owance was adm ssi bl e as a deducti on. It
was also well-settled that an establishment which suffered
loss in the accounting year was not |liable to pay bonus: and
a reference under the Industrial D sputes Act on a claim to
bonus coul d be adjudicated upon-only if theclaimnts were
worknmen as defined in the Industrial Disputes Act. Si nce
the ,expression "industrial dispute" used in's. 33 has not
been defined in the Paynent of Bonus Act, the definition of
that expression in the Industrial Disputes Act will | ‘apply:
vide s. 2(22). The expression "industrial dispute” under
the Industrial Disputes Act inter alia nmeans a dispute or
di fference between enpl oyer and workmen which is connected
with the enploynment or non-enploynment or the ‘terns of
enpl oyment or with the conditions of |abour, of any person
s. 2(k) : and the expression "worknen" is defined in's. 2(s)
of the Industrial Disputes Act means "any person (including
an apprentice) enployed in any industry to do any skilled or
unskilled manual, supervisory, technical or clerical work

for hire or reward,. . . . . but does not~ include
any such per son-

(!) .....................

() e

(iii) who is enployed mainly in-a manageria
or adm nistrative capacity; or
(iv) who, being enployed in a supervisory
capacity, draws wages exceeding five- hundred
rupees per mensem or exercises, either by the
nature of the duties attached to the office or
by reason of the powers vested in hi_m
functions mainly of managerial nature."
Therefore no dispute relating to bonus between an enpl oyer
and persons enployed in nanagerial or adm ni strative
capacity or

persons enployed in supervisory capacity drawing wages
exceeding Rs. 500/- per nensemcould be referred under the
Industrial Disputes Act. But wunder s. 33 a pendi ng
i ndustrial dispute between the worknmen and the enpl oyer, by
reason of the application of the Act gives rise to a
statutory liability in favour of all enployees of the
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establishnment as defined under the Act by s. 2(13) for
paynment of bonus under the schene of the Act. Wereas under
the Industrial D sputes Act a dispute could only be raised
by enpl oyees who were worknen within the neani ng of the Act,
under the schene of the Act statutory liability is inposed
upon the enployer to pay to all his enployees as defined in
s. 2 (13) bonus at the rates prescribed by the Act. Even if
before May 29, 1965, there had been a settlenent with sone
wor kmen or those worknen had not nade any claim previously,
and there would on that account be no industrial dispute
pendi ng qua those workmen, pendency of a dispute relating to
bonus in which some other workmen are interested inposes
statutory liability upon the enployer to pay bonus to al

enpl oyees in the establishnent. Even if the enployer had
suffered 1o0ss or the avail able surplus was i nadequate, the

enployer wll by virtue of s. 33 be liable to pay m ninmm
bonus at the statutory rate : the formula for conputation of
gross profits and available surplus will be retrospectively
altered and a percentage of wages inclusive of dearness
al  owance wi'll be all owed as bonus to all enployees (whether

they were under the Full Bench Formula entitled to bonus or
not), in computing the avail able surplus rehabilitation wll
not be taken into account, and bonus will also have to be
paid to enpl oyees who were not entitled thereto in the vyear
of account. Application of the Act for the year for which
the bonus dispute is pending therefore creates an onerous
l[iability on the enployer concerned because
(1) enpl oyees who could not  claim bonus
under - the Industrial D sputes Act becone
entitled thereto nmerely because there was a
di spute pendi ng between the worknen  in that
est abl i shment, or sonme- of _them and t he
enpl oyer qua bonus;
(2) wor kmen  who had under agr eenent,

settl enents, contracts or awar ds becone
entitled to bonus at certain rates cease to be
bound by such agreenents, settl enents,

contracts or even awards and becone’ entitled

to claimbonus at the rate conputed under the

schenme of the Act;

(3) basi s of the conputation -of gr oss

profits, avail able surplus—and bonus i s

conpl etely changed,;

(4) the scheme of "set on" and "set off"

prescribed by s. 15 of the Act becones

operative and applies to esta-

40

bli shnents as fromthe year in | respect of

whi ch the bonus di spute is pending; and

(5) the schene of the Act operates not/ only

in respect of the year for which the bonus

di spute was pending, but also in respect of

subsequent years for which there is no. bonus

di sput e pendi ng.
If therefore in respect of an establishment there had been a
settlenent or an agreenent for a subsequent year, pendency
of a dispute for an earlier year before the authority
specified in S. 33 is sufficient to upset that agreenment or
settlenent and a statutory liability for paynent of bonus
according to the schenme of the Act is inposed upon the
enpl oyer. Application of the Act retrospectively therefore
depends upon the pendency i nmedi ately before May 29, 1965,
of an industrial dispute regarding paynent of bonus relating
to any accounting year not earlier than the year ending on
any day in 1962. |If there be no such dispute pending
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i mediately before the date on which the Act becones

operative, an establishment will be governed by t he
provisions of the Full Bench Fornmula and will be liable to
pay bonus only if there be adequate profits which would
justify payment of bonus. |[If however a dispute is pending

i medi ately before May 29, 1965, the schene of the Act wll
apply not only for the year for which the the dispute is
pendi ng, but even in respect of subsequent years. Assumi ng
that the classification is founded on sonme intelligible
differentia which distinguishes an establishment, from other
establishnments, the differentia has no rational relation to
the object sought to be achieved by the statutory provision

viz., of ensuring peaceful relations between capital and
| abour by making an equitable distribution of the surplus
profits of the year. Arbitrariness of the classification
becomes nore pronounced when it is renmenbered that in
respect of the year subsequent to the year for which the
di spute is pending, liability prescribed under the Act is
attracted even if for such subsequent years no dispute is
pendi ng, whereas to an establishnment in respect of which no
di spute is pending i nmedi ately before May 29, 1965, no such
[iability is attracted. Therefore two establ i shrments
simlarly circunstanced having no dispute pending relating
to bonus between ‘the -enployers and the worknmen in a
particul ar year would be liable to be dealt with differently
if in respect of a previous year (covered by s. 33) there is
a dispute pending between the enpl oyer and the worknmen in
one establishnment ‘and there is no such dispute pending in
the other.

Liability inmposed by the Act for paynment of bonus is for

reasons already set out nore onerous than the ‘liability
which had arisen under the Full Bench Fornula prior . to the
date of the Act. Inposition of this onerous liability

depending solely wupon the fortuitous circunstance that a
di spute relating to bonus is pending

41
bet ween worknen or sonme of theminmredi ately before May 29
1965, is plainly arbitrary and cl assification nade on that

basis is not reasonable.

There is one other ground which enphasizes the arbitrary
character of the classification. |If a dispute relating to
bonus is pending inmedi ately before May 29, 1965, in respect
of the vyears specified ins. 33 before the appropriate
CGovernment or before any authority under the Industria
Di sputes Act or under any corresponding |aw, the  provisions
of the Act will be attracted: if the dispute is pending
before this Court in appeal or before the High Court in a
petition under Act. 226, the provisions of the Act will  not
apply. It is difficult to perceive any |ogical  basis for
nmaki ng a distinction between pendency of a dispute relating
to bonus for the years in question before this Court or the
H gh Court, and before the Industrial Tribunal ‘or the
appropriate CGover nrrent . Thi s Court is under t he
Constitution conpetent to hear and decide a dispute pending
on May 29, 1965 relating to bonus as a Court of Appeal, but
is not required to apply the provisions of the Act. If

3 because of m sconception of the nature of evidence or
failure to apply rules of natural justice or nisapplication
of the law, this Court sets aside an award mnade by the
Industrial Tribunal and remands the case which was pending
on My 29, 1965, for rehearing, the Industrial Court wll
have to deal with the case under the Full Bench Formula and
not under the provisions of the Act. The H gh Court has
also jurisdiction in a petition under Art. 226 to issue an
order or direction declaring an order of the Industria
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Tribunal invalid, and issue of such wit, order or direction
will ordinarily involve retrial of the proceeding. Agai n
pendency of a dispute in respect of the previous year before
the appropriate Government or the Industrial Tribunal wll

entail inposition of a statutory liability to pay bonus in
respect of the year for which the dispute is pending, and
also in respect of years subsequent thereto, but i f

i medi ately before May 29, 1965, a proceeding arising out of
a dispute relating to bonus is pending before a superior
court, even if it be for the years which are covered by s.
33, statutory liability to pay bonus to enployees will not
be attracted. Take two industrial units-one has a dispute
with its workmen or sone of them pending before the
CGovernment or before the authority under the Industria
Di sputes Act and relating to an accounting year ending in
the year 1962. For the years 1962, 1963 and 1964 this
i ndustrial unit will be I'iable to pay bonus according to the
statutory  fornmula prescribed by the Act, whereas another
industrial unit inthe sane industry which nay be regarded
as reasonably sinmilar would be under no such obligation, if
it has on May 29, 1965, no dispute relating to bonus pending
because the dispute has not been raised or has been settled
by agreement or by award, or that the dispute having been
determ ned by an award had reached a superi or
M 14 Sup C. |.166-4
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Court by way of appeal or in exercise of the Wit
jurisdiction. There appears neither logic nor reason in the
different treatnent neted out tothe two establishments. It
is difficult to appreciate the rationality of the nexus-if
there by any-between the classification and the object of
t he Act . In our view therefore s. 33 is patently
di scrimnatory .
By sub-s. (2) of s. 34 it is provided

"I'f in respect of any accounting year the total bonus
payable to all the enployees in any establishment under this
Act is less than the total bonus paid or payable to all the
enpl oyees in that establishment in respect of the base vyear
under any award, agreenment, settlement or contract of
service, then, the enployees in the establishnment shall be
paid bonus in respect of that accounting year as if the
al l ocabl e surplus for that accounting year were an anount
whi ch bears the sanme ratio to the gross profits of the said
accounting year as the total bonus paid or payable in
respect of the base year to the gross profits of° the base
year
Provided that nothing contained in this sub-section shal
entitle any enployee to be paid bonus exceeding twenty. per
cent of the salary or wage earned by him during the
accounting year
Provided further that if in any accounting year t he
al l ocabl e surplus conmputed as aforesaid exceeds the  ‘anmount
of maxi mum bonus payable to the enployees in t he
establ i shnment under the first proviso, then, the provisions
of section 15 shall, so far as may be apply to such excess.
Expl anation 1.-For the purpose of this sub-section, the
total bonus in respect of any accounting year shall be
deemed to be less, than the total bonus paid or payable in
respect of the base year if the ratio of bonus payable in
respect of the accounting year to the gross profits of that
year is less than the ratio of bonus paid or payable in
respect of the base year to the gross profits of that year

Expl anation Il.-1n this sub-section,

(a) base Year" neans-

(i) in a case where inmediately before the
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29th May, 1965, Any dispute of the nature
specified in section 33 was pendi ng before the
appropriate CGover nirent or bef ore any.
Tri bunal or other authority under t he
Industrial Disputes Act, 1947 (XIV of 1947),
or under any corresponding law relating to
i nvestigation and settlenent of industria
disputes in a State, the accounting year
i medi ately preceding the accounting year to
whi ch the dispute rel ates;
43
(ii) 1in any other case, the period, of twelve
nonths imediately preceding the accounting
year in respect of which this Act becones
applicable to the establishment;
(b) "gross-profits" in relation to the base
year -or, as the case may be, to the accounting
year, nmeans gross profits as reduced by the
direct taxes payable by the enployer in
respect of that year."
Thi s sub-section nakes a departure fromthe schene for pay-
ment of bonus which pervades the rest of the Act. The
expression "allocable surplus" in s. 34(2) does not mean a
percentage of the available surplus under.s. 2 (4) read with
ss. 5 and 6, as that expression is understood in the rest of
the Act. It is a figure conputed according to a specia
met hod. Under s. 34(2) if the total bonus payable in any
accounting year after the Act had come into force is |less
than the total bonus paid or payable in the "base year"
under any award, agreenent,  settlement or contract of
service, bonus for the accounting year has to be  determned
according to the follow ng schene
First determine the ratio of the bonus paid or payable to

all enployees (not workmen nmnerely as defined in t he
Industrial Disputes Act) for the base year as defined in
Expl anation 1l(a) to the gross -profits as defined in

Expl anation I1(b) of that year, and apply that ratio to the
gross profits as defined in Explanation 11 to the accounting
year and determne the allocable surplus. That™ al I'ocabl e
surplus wll be distributed anbng the enpl oyees subject to
the restriction that no enpl oyee shall be paid bonus which
exceeds 20 % of the salary or wage earned by an enpl oyee,
and that if the allocable surplus so conputed exceeds the,
amount of nmaxi mum bonus payable to the enployees in the
establishnent then the provisions of s. 15-shall so far as
may be apply to the excess.

Gross profits which are to be taken into account for deter-
mning the ratio both in the accounting year and the  base
year are also specially defined for the purpose of /this
-sub-section’. They are not the gross profits as deternm ned
under the Full Bench Formul a nor-under s.4 of thetAct, but
by" a nethod specially prescribed by the Explanation: they
are gross profits under S.4 as reduced by the direct  ‘taxes
payabl e by the enployer in respect of that year.Under the
Full Bench Fornul a bonus Was determined as a percentage is
of the gross profits mnus prior charges. Under S.5 of the
Act avail abl e surplus of which the normal allocable surplus
is a percentage is determned by deducting from the gross
profits of the year the four heads of charges itenms which
are referred to under s. 4-depreciation, devel opnment rebate
or devel opment allowance, direct taxes and other sums
specified in the Third Schedule. -But in applying the schene
under s. 34 only the direct taxes are debited. Bonus
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whi ch becomes payabl e under s. 34(2) is therefore not worked
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out as a percentage of the available surplus, but as a
fraction of gross profits conputed according to the specia
f or mul a. The expression "base year" is also a variable
unit: in any case where a dispute of the nature specified in
s. 33 is pending i mediately before May 29, 1965, before the
authorities specified in s. 33, the accounting year
i mediately preceding the accounting year to which the
dispute relates is the base year : in other cases a period
of twelve nonths imrediately preceding the accounting year
in respect of which the Act becones applicable to the
establishnment, is the base year. For instance, if there be
a dispute pending in respect of the accounting year on any
day ending in 1962, 1963 or 1964, the base years will be the
accounting years ending on. a day in 1961, 1962 or 1963 as
the case may be. |If there be no dispute pending the period
of twelve nonths i medi ately preceding the accounting year
in which the Act becomes applicable to the establishnent is
the base year.  Determnation of the base year therefore
depends upon-the pendency or otherwi se of a bonus dispute
i medi atel y before May 29, 1965, for any of the years ending
on any day in-1962, 1963 and 1964.

There is also a special nethod for determ ning whether the
total bonus payable to all the enployees is less than the
total bonus paid or ‘payable in respect of the base year. By
the First Explanation it is provided that the total bonus in
respect of any accounting year shall be deened to be |ess
than the total bonus paid or payable in respect of the base
year, if the ratio of bonus payable in respect of the
accounting year to the gross profits of that year is |ess
than the ratio of bonus paid or payable in respect of the
base year to the gross profits of that year

Section 34 (2) contenpl ates a sonewhat conplicated  enquiry
into the determination of the bonus payable. Guoss profits
of the base year being determinedin the manner prescribed
by the Act and reduced by the direct taxes payable by the
enpl oyers in respect of that year, the ratio between the
gross profits and the bonus paid or payable in respect of
that base year is to be applied to the gross profits of the
accounting year to determ ne the allocable surplus. Apart
from the conplexity of the calculations involved it was
forcefully pointed out before us that in certain cases the
ratio may be unduly large or even infinite.—1In order to buy
peace and in the ,expectation that in future the working of
the establishments would be nore profitable, enployers had
in certain cases paid bonus out of reserves, even _though
there was no gross profit or insufficient gross profit, and
those establishnents are wunder s. 34(2) saddled with
liability to allocate |arge suns of nobney whol Iy di spropor-
tionate to or without any surplus profits, and even to the
amount which would be payable if the scheme of the Act
applied. For in Cases where there were no gross profit, the
rati o between the anount
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paid or payable as bonus and gross profit would reach
infinity : in cases where the gross profits were small —and

substantial anbunts were paid or became payable by way of
bonus, the ratio may becone unduly | arge. These are not
cases hypothetical but practical, which had arisen in fact,
and application of the ratio irrevocably fixes the liability
of the westablishment to set apart year after year |arge
amounts whether the establishnent nade profits or not tow
ards al | ocabl e surpl us.

Payment of bonus by agreenent was generally determ ned not
by legalistic considerations and not infrequently generous
al | owances were made by enpl oyers as bonus to workmen to buy
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certain regions, and weak units were conpelled to fall in

l[ine wth prosperous units in the same industry and had to
pay bonus even though on the result of the working of the
units no liability to pay bonus on the application of the
Full Bench Formula could arise. But if in the base year
such payment was nade, for the duration of the Act the ratio
beconmes frozen and the total bonus payable to the enployees
in the establishment under the Act can never be less than
the bonus worked out on the application of the ratio
prescribed by s. 34(2).

Here again units or establishments which had paid bonus in
the base year and those which had not paid bonus in the base
year are separately classified without t aki ng into
consi deration the special circunstances which operated upon
the paynent of bonus ' in the base year which may very from
establishnent to establishnment. The ratio under s. 34(2),
so long as the Act renmains on the statute book, determ nes
the mnimum allocable surplus for each accounting year of
those establi shments which had paid bonus in the base year
The fact that wunder sub-s. (3) the enployees and the
enpl oyers are not precluded fromentering into agreenments
for granting bonus tothe enployers under a formula which is
different from that prescribed under the Act has little
significance. |If by statute a certain ratio is fixed which
det erm nes the bonus payabl e by the enployer whether or not
the profits of the accounting year warrant paynment of bonus
at that rate, it would be futile to expect the enployees to
accept anything less than what™ has been statutorily
prescri bed.

In our views. 34 inposes a special liability to pay bonus
determined on the gross profits of the base year. on an
assunption that the ratio which deternmines the allocable
surplus is the normal ratio not affected by any @ specia
circunmstance and prepetuates for the duration of the Act
that ratio for determning the m.ninum allocable  surplus
each vyear. |f bonus contenplated to be paid under the Act
is intended to nake an equitable distribution of the surplus
profits of a particular year, a_ scheme for conputing
[ abour’ s share
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which cannot be less than the ampbunt determ ned by the
application of a ratio derived fromthe working of the base
year wi t hout taking into consideration t he speci a
circunstances governing that determination is ex facie
arbitrary and unreasonable. The Additi onal Solicitor-
Gener al appeari ng for the Union of India and t he
representatives of the Labour Unions and counsel appearing
for themcontended in support of their plea that s.  34(2)
was not invalid because the ratio was intended to stabilize
the previous grant of bonus and to maintain in favour of
| abour whatever was achi eved by coll ective bargaining in the
base year. But the validity of a statute is subject to
judicial scrutiny in the context of fundanental freedons
guaranteed to enployers as well as enployees and the freedom

of equal protection of the | aws becones chinerical, if the
only ground in support of the validity of a statute ex facie
di scrimnatory is t hat t he Par | i ament i nt ended,

i nconsistently with the very concept of bonus evolved by it,
to mmintain for the benefit of |abour an advantage which
| abour had obtained in an earlier year based on the specia
circunstances of that year, without any enquiry Wether
that, advantage may reasonably be granted in subsequent
years according to the principle evolved by it and for
securing the object of the Act. |If the concept of bonus as
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allocation of an equitable share of the surplus profits of
an establishment to the workmen who have contributed to the
earning has reality, any condition that the ratio on which
the share of one party conmputed on the basis of the working
of an earlier year, without taking into consideration the
speci al circunmstances which had a bearing on the earning of
the profits and paynent of bonus in that year, shall not be
touched, is in our judgnent, arbitrary and unreasonable.
The vice of the provision lies in the inposition of an
arbitrary ratio governing distribution of surplus profits.
In our view, s. 34(2) is invalid,on the ground that, it
infringes Art. 14 of the Constitution. It is in the
ci rcunst ances unnecessary to consi der whet her the provisions
of.s. 33 and s. 34(2) are invalid as infringing the funda-
mental rights conferred by Arts. 19(1)(g) and 31(1).

But the invalidity of ss. 33 and 34(2) does not affect the
validity of the remaining provisions of the Act. These two
provisions are plainly severable. Al proceedings which are
pendi ng before the Act canme into force including those which
are convered by s. 33 will therefore be governed by the Ful

Bench Formula and that ill the application of the Act the
special ratio for determining the allocable surplus under s.
34(2) wll be ignored, for application of the Full Bench

Formul a to pendi ng proceedi ngs on May 28, 1965, and refusa

to apply the special ratio in the determ nation of allocable
surplus wunder s. 34(2) does not affect the scheme of the
rest of '"the Act.. The declaration of invalidity of s. 37
whi ch confers upon the Central Covernment power to renobve
difficulties also does not affect the wvalidity of the
remai ni ng provisions of the Act.
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The Industrial Tribunal has awarded to the workmen  of the
Jal an Tradi ng Conpany bonus at the minimumrate relying upon
s. 33 of the Act. The claimfor bonus related to the year
1962, and coul d be upheld only if s. 10 was attracted by the
operation of s. 33. But we have held that s. 33 is invalid.
It is now comon ground that the appellant Conpany had
suffered loss in 1962. The profit and |oss account was
accepted by the workmen before the Tribunal. GCvil ~Appea

No. 187 of 1966 will therefore be allowed and the order
passed by the Industrial Tribunal inmposing liability for
payment of m ni num bonus set aside. In Wit Petitions -Nos.
3 of 1966 and 32 of 1966, it is declared that ss. 33 and
34(2) are invalid as infringing Art. 14 of the Constitution

and that s. 37 isinvalidinthat. It delegates to the
executive authority |egislative powers.
There will be no order as to costs in all, t hese

pr oceedi ngs.

Hi dayatullah J. The Judgnent in this appeal shall /also
govern Wit Petitions Nos. 3 of the 1966 (The Managenent of
M s. Punal ur Paper MIls Ltd ., Kerala State v. The  Union
of India and others) and 32 of 1966 (The Travancore Raynobns
Ltd. v. The Union of India and of hers). The Jalan Trading
Co. Pvt. Ltd. (appellant) was the opposite party to _an
i ndustrial dispute concerning a claimfor bonus for the
years 1961, 1962 raised by the worknmen of the Conpany
represented by the MII| Mazdoor Sabha, Bonbay (respondents).
The Sabha gave notice of change on May 13, 1963 and denanded
25 % of 'the total wages as bonus for each of the two years.
This demand was refused by the enployers on the ground,
anmong others, that there was no surplus as the Conpany was
carrying forward a big loss. Conciliation was tried but
failed and a reference was made by the Sabha to the
I ndustrial Court, Mharashtra, Bombay under 73-A of the
Bonbay Industrial Relations Act. Wile this reference was
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pendi ng the Paynment of Bonus Ordinance oil 29th May, 1965
cane into force. Applying s. 10 of the Odinance, the
I ndustrial Court awarded for the year 1962, 4 % of the tota
salary or wage or Rs. 40/- (whichever was greater) to the
workmen entitled wunder the Ordinance, regardless of the
absence of profit and set down the di spute concerning 1961
for trial. In this appeal, by special |eave against the
said order the validity of s. 10 of the Paynent of Bonus
Act, which received the assent of the President on 25
Septenber 1965 and replaced the Odinance with a few
changes, is challenged.

In Wit Petitions 3 and 32 of 1966, heard with this appeal
two-. other conpanies (The Punalur Paper MIlls Ltd. and
Travancore, Rayons Ltd ) question the validity of s. 10, and
also ss. 32-37 of the Act, in respect of bonus for one or
nore of the years 1962, 1963 and 1964. These sections, they
contend, cut across the accepted and wel | -defined concept of
bonus and | ead to discrimnation and anomalies of various
sorts, and, ~of course, incidentally to the paynent of a
| arger anmount as bonus than woul d be payabl e under
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subsi sting agreements -~ or the previous state of I aw.
Conparative tables to denonstrate these and other points are
filed with the petitions.

At the hearing of thi's appeal and the two wit petitions
nmany Conpani es and Workers’ Unions intervened in one or nore
of them The contending parties alsointervened in matters
other than their own. The operative sections of the Bonus
Act were challenged as ultra vires the Constitution. These
sections lay down the nmachinery for calculation. of bonus
generally and in particular on foot of a past base year
apply the provisions with nodifications to pending cases,
permt Covernment to exclude establishnments from the
operation of the provisions of the Act and pass orders for
the removal of doubts and difficulties in the application of
the Act. W shall refer to terns of the relevant sections
presently.

In short, the departures front the existing laws on the
Subj ect of bonus to workmen, are challenged in principle and
also as discrinmnatory. The argunments were full and were
illustrated by exanples which ingenuity of counsel _or
reliance on statistics could suggest. To —understand the
argunents it is necessary to glance at the history of
paynment of bonus in India, the principles on which it ~was
based and the rel evant provisions of the Act inpugned before
us.

The payment of bonus had its origin in the generosity of the
textile enployers during the First Wrld War when they
voluntarily gave away 10 % (later up to 35 9% . additiona
wages as "war bonus" The profits were then high and this
extra paynent gave a boost to production and indirectly to
the profits of the enployers. Wen the |ean years cane
paynment of bonus was sought to be stopped but disputes and
strikes followed. The worknen had begun to consider "bonus"
as one of their rights. The first dispute was settled by
conciliation by the acceptance of bonus equal to one nmonth's
wages, with a tacit understanding that this paynent could be
nore if profit allowed. The second had to be referred to a
Conmittee presided over by Chief Justice Macl eod of Bonbay.
The Committee found no legal foundation for the <claim
especially when there were no profits.

During the Second Wrld War the question of dearness allow
ance was raised but it included consideration of bonus etc.
A Board of Conciliation with M. Justice Rangnekar as
Chairman, awarded -/2/- per person per day as dearness
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al | owance but that was obviously a there not hi ng.
Therefore, at the intercession of Government a cash bonus of
12-1/2% of Wages (that is to say, As. -/2/- per rupee of
wage) was agreed upon and given to workmnen. Bonus was
thereafter paid voluntarily for a nunber of years and was
the result, by and | arge, of agreenents of sone sort.
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When the | aw enjoi ni ng conpul sory reference to adjudication
of trade disputes canme the question of bonus, as did nany
ot hers, reached the courts and the claimfor bonus becane an
industrial claim and had to be settled on some tangible
principl e. Various reasons were advanced to justify the
legality of the claimand the court accepted sone of them
At first it was nerely treated as rooted in fair play but
later it was held to beclainmable as of right and ranking in
i mportance next only to-the claimof mnimm wages and
dear ness al |l owance whi ch-were considered the first liability
of the enployer: After the Industries Conference of 1947,
grant of / bonus becane a settled fact, as a very slender
neans to ‘bridge sonewhat, the gap between actual and living
wages. The ~worknen had beconme —~accustoned to expect
addi ti onal payment to neet extra-ordinary expenditures, or
in other words, treated bonus as a kind of nest-egg for
emer genci es.

The principles underlying the grant of bonus were at first
nebul ous but after the deliberations of the Committee on
Profit Sharing (1948), sone clear principles began to
emerge. The Labour Appellate Tribunal, Bonbay then evol ved
a formula for calculation of the profits to find Qut the
surplus fromwhich the worknen could be paid. This fornula
goes under the name of "the Full Bench Formula." The first
step in the application of the Formula was to ‘ascertain

gross profits. Thi s was done by adding back to ‘the net
profit as shown in the Profit & Loss Account, all | amounts
transferred to reserves etc., and, in fact, all incone
except what could not be attributed to the efforts of
| abour. In this way depreciation, taxes paid and donations
and such other itens were all added back to deternine the
gross profits. From these gross profits were deducted

nati onal nornmal depreciation and national taxes, that is to
say, not the depreciation or the taxes which the 1ncone-tax
Aut horities would have allowed in the case, but which would
be adm ssible on the anmounts found under the Fornula. ~ There
were further deductions of amounts as reserve for _rehabili-
tation of machinery etc., of return on paid-up capital and
on reserves enployed as working capital. After- these
deductions were made the net amount was taken as the
avail able surplus and bonus was awarded to  the workmen
according to the size of this surplus. There was no settled
principle as to how the avail abl e surplus should be  divided

between the enployers and worknmen and this Court, - in the
absence of any discernable principles, suggested a half and
hal f di vi si on. The Formul a was approved and applied in

nunerous cases by this Court and when the Tribunal attenpted
to revise it this Court Put down the attenpts, and
reconmended the establishnent of a Conm ssion. At the
second and third neetings of the 18th Session of the
St andi ng Labour Committee in 1960 the proposal to establish

a Commi ssion was considered and was agreed upon. As a
result the Governnment of India, on Decenber, 6, 1961
appoi nt ed
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a Commi ssi on under the Chairmanship of M. M R Meher. The
Conmi ssion nade its reconmendati ons and they were accepted
by Government, with some nodifications, by Resolution dated
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Septenber, 2, 1964. The Bonus Ordinance as well as the
Bonus Act were passed to inplenent the recomendations
accepted in the Governnent’s Resol ution

The Ful | Bench Fornula, although not | egi sl atively
recogni sed” was binding as a decision of the courts. In
essence it was only a workable solution. it satisfied
neither the enployers nor the worknen. Disputes continued
even though the Fornula was generally adhered to. The
wor kmen, while conceding that rehabilitation was necessary,
used to represent that |arge sunms deducted from the gross
profits as rehabilitation reserves were not spent for that
pur pose. Oten enough this was true. They also wused to
di spute the reserves, used as working capital and asked the
enpl oyers to prove what ampunt was so used. Lastly, there
were quarrels about the division of the available surplus.
The enployers, on the other hand, used to contend that if
rehabilitation charges” were ~not deducted depreci ation
all owabl'e tinder the Indian Income-tax Act, being only a
percentage of the witten down value, was inadequate to
enabl e riehabilitation of machinery etc. They also used to
submit that the return on capital at 6% was too little and,

in fact, succeeded ill getting the return on reserves
enpl oyed as capital, increased from2%to 4% It was in
this cont ext t hat the Bonus Conmi ssi on made its
recomendat i ons. It “is not necessary or profitable to

sunmari se these recomrendations in their entirety. Only the
fundanental proposals can be nentioned here for we are
concerned with themas part of the history Iying at the back
of the legislation inmpugned here, and because a great dea

of thought went into the formulation of these proposals.

The Bonus Conmission found it difficult to accept the propo-
sition that bonus represented the neans to bridge the gap
between the actual and living wages but expressed the
opi nion that bonus afforded the neans of bridging the gap
between actual and needbased wages and that such, a 'claim
was admi ssible when profit exceeded a certain base. The
formula suggested by the Bonus Comm ssion was different in
many particulars fromthe Full Bench Formul a. A conprehensive
node for determning the gross profits was evolved. and to
the net profits disclosed in the statement of Profit & Loss
were added numerous itens which it is not necessary to
mention here. Fromthe gross profits the first deduction
was depreciation and this was not the notional nornal

depreciation of the old Formula but the depreci ati on

all owabl e wunder the Incone-tax law including , nultiple-
shift al | owance. I ncome-tax and super-tax were next
deduct ed. The devel opnent rebate which took the  place of

"initial depreciation under the previous Income-tax |aw was
not allowed to be deducted but the Comm ssion
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was of opinion that the tax concession on account of
devel opnent rebate should be retained, by the enployers and
must, therefore, be deducted fromthe gross profits. As
normal depreciation and the tax concession on devel opnent
rebate were to be retained by the conpanies, rehabilitation
charges were abolished. The super profits tax was not rmade
a prior charge nmainly because bonus was treated as
expendi ture under the Indian |Inconme-tax Act and sone saving
to the enployers was likely to result.

The Conmi ssion suggested a 7 % return on paid-up capital and
a 4%return on reserves enployed as capital. The bal ance
left after these deductions was the available surplus from
whi ch 60% was to be paid as bonus to workmen and 40% was to
be retained by the enployers. The Comm ssion al so suggested
that the enpl oyers nust pay a mni num bonus equal to 4 % of
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the total basic wage and dearness allowance or Rs. 40%
(whi chever was greater) to each worknman whether t he
al l ocabl e surplus permitted it or not and also set a ceiling
on bonus by providing that not more than 20% of the tota

basi ¢ wage and dearness all owance bill nmay be paid as bonus
in any year. |If there were no profits or if profits could
allow paynment of bonus nmore than the 20% naximum a
principle of set oil and set off was devised. The anount

paid out as ninimum bonus or the extra over and above the
20% maxi mum had to be carried forward to future years to be
set on or set off. against the profits in those years. In
this way the paynment of m ni mum -bonus when no bonus was
payabl e, was nmde | ess onerous and simlarly the amount in
excess of 20 % which m ght have been paid as bonus under a
60 to 40 division wasto be carried over to the, future
years to be avail abl e when-the profits were low. The set on
and set off were to be valid only for 4 years at the end of

whi ch the anobunts available for set on or set off were to be
i gnor ed. The Conmi'ssi on al so recomended paynent of bonus
to persons whose total basic pay and dearness all owance did
not exceed Rs. 1, 600/- per nonth regardless of whether they
were "worknen" or not according to the definition of this
word in the Industrial Disputes Act. The amount of bonus,

however, was flat after the basic wage and dear ness
al | owance taken together reached Rs. 750/- per nonth. In
respect of new units. bonus was to be payable fromthe 6th
year or when profits (after wiping off old |osses and
allowing for depreciation etc.) perm.tted.

Governnment by its Resol ution accepted these recomendations
but with certain nodifications. CGover nment al | owed
deduction of all direct taxes fromthe gross profits and
increased the return on capital to 8-5%(taxable) on paid-up
equity capital and 6% on reserves (for banks 7 .5 %and 5 %
respectively). Government al so gave retrospective effect to
the recomrendations of the Bonus Commi ssion as anended by
itself by resolving that. they should apply to.- all bonus
matters other than those cases in which settlenment had been
reached or decisions had been given already, relating
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to accounting year ending on any day in the -cal endar year
1962 in respect of which dispute was pending. The O dinance
and the Act follow the recomendations —of the Bonus
Comm ssion as modified in the Governnment Resol ution. We
shall now refer to the terns of the Act, contrasting them

where necessary, wth the terms of the Paynent™ of Bonus
Ordi nance which has since been repeal ed.

The foregoi ng di scussion of the recommendati ons of the Bonus
Conmi ssion renders it unnecessary to quote many of. the
provi sions of the Act which consists of 40 sections and four
schedul es. Sone terns, which have been used before by us,

may be explained first. Bonus is payable from "avail able
surplus" which is the result of certain deductions under s.

6 fromthe gross profits deternmined in accordance with the
provi sions of Schedules | and 11 which apply respectively to
banki ng conpani es and conpanies other t han banki ng
conpani es. "Al'locable surplus" inrelation to a conpany
(ot her than a banking conpany), which has not nade
arrangenents prescri bed under the Indian Inconme-tax Act for
the declaration of paynent within India of the dividends
payabl e out of its profits in accordance with the provisions
of s. 194 of that Act, nmeans 67% of the available surplus in
the accounting year and in any other case 60% of the
avai | abl e surplus including any anpbunt treated as avail able
surplus wunder s. 34(2) to be nentioned hereafter. "Direct

tax" nmeans any tax chargeable under the Indian Income-tax
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Act, the Super Profits Tax Act, 1963, the Conpani es
(Profits) Surtax Act, 1964, the agricultural incone-tax |aw,

and any other tax declared to be a direct tax. "Enpl oyer"
nmeans a person enployed on a salary or wage which does not
exceed Rs. 1,600/- per nmonth. "Salary or wage" neans al

remuneration (other than renuneration in respect of over-
time work) capable of being expressed in terns of noney,
i ncluding dearness allowance but not including any other
al | owance or anenity such as house acconmodation, supply of
light, water, nedical attendance or food-grain or other
article or any travelling concession, bonus, contribution to
Provident Fund, retrenchnent conpensation or gratuity or
conmi ssi on payable to the worknen.

The cal cul ati on of gross profits is to be done as laid down
in the first two Schedules.  In both the Schedul es the net
profits as shown in the Profit & Loss Account are adjusted
by additions and substractions to determne the (gross
profits  for purposes of bonus.  The available surplus is
then reached by naking deductions as laid down in s.6. Three
of the deductions are applicable to all enployers and the
fourth deduction, which is return on capital, is different
in the case of different enployers and the special deduction
is set down separately for them The first deduction is
depreci ati on adm ssi‘bl e under the Indian |nconme-tax Act and
agricultural income-tax |aws. Were, however, an enpl oyer
was payi ng bonus under

a settlement, award or agreenent nade before the date of the
Ordinance he is entitled to deduct the notional norma
depreciation at his option to be exercised once and for al
before 29th May, 1966. The second deduction is the anount
of devel opnment rebate or devel opnent all owance which the
enployer is entitled under the Incone-tax Act to deduct from
his income. The third deduction enbraces all direct ' taxes
subj ect to certain special provisions.” The fourth deduction
is return on capital and in respect of a conpany other than
a banki ng conpany the deducation according to Schedule Il is
as follows: -
"(i) The dividends payable on its  preference
share capital for the accounti ng year
calcul ated at the actual rate at which such
di vi dends are payabl e;
(ii) 8.5 percent. of its paid up equity share
capital as at the commencenent of t he
accounting year;
(iii) 6 percent. of its reserves shown in its
bal ance-sheet as at the commencenent of the
accounting year, including any profits carried
forward fromthe previous accounting year
Provi ded that where the enployer is a  foreign
conpany wi thin the neaning of section 591 of
the Conpanies Act, 1956 (1 of 1956), the tota
amount to be deducted under this Item shall be
8 .5 per cent. on the aggregate of the value
of the net fixed assets and the current assets
of the conpany in India after deducting the
amount of its current liabilities (other than
any amount shown as payabl e by the conmpany to
its Head Ofice whether towards any advance
made by the Head Ofice or otherwise or any
interest paid by the conpany to its Head
Ofice) inlIndia."
The deduction varies in respect of banking conpanies,
corporations, co-operative societies, licencees under the
Electricity Supply Act, 1948 and ot her enployers. After
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these deductions are nade and the available surplus is
determ ned the allocable surplus (either 67%or 60% as the
case may be) is payable as bonus. The ampbunt so payable is
subject to an upper and a lower linmt determined in relation
to salary or wage of the workmen qualified to receive it.
Under s. 10 every workman is entitled to receive 4%or Rs.
40 (in the case of children below 15 years Rs. 25) whichever
be greater, whether there are profits in the accounting year
or not. Under s. 11 the total anpbunt payable as bonus in
any accounting year may Dot exceed 20 % of the total salary
or wage bill. Al t hough bonus is payable to enployees
drawi ng salary or wage up to Rs. 1600 per nonth, the anount
of bonus in any case cannot exceed the anpbunt payable to a
person whose salary or wage is Rs. 750 per nonth.
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Bonus is payable proportionately to the nunber of days on
whi ch the workman-works. The principle of set on and set
off of allocable surplus, as laid down by s. 15, has been
adverted to in brief already. It may be explained a little
nore fully . [If the allocable surplus exceeds the 20 per
cent upper limt, the excess in the accounting year is to be
carried forward to be set onin the succeeding accounting
years up to and inclusive of the 4th accounting year so as
to be available for paynent of bonus if the allocable
surplus in those 'years falls below 20 % Simlarly, if
m ni mum bonus of 4 % of the wage bill is paid, despite |oss,
the anmobunt so paid nmay be carried forward for four years for
being set off against profits in the subsequent years.

Schedule 1V serves to illustrate the application of the
principle of set ~on_ and set off by gi vi ng some
illustrations. Section 16 nakes special provision wth

respect to new establishnments and new departnents or
undertakings in old establishments and generally gives them
exenptions from paynent of bonus for the first five years or

till profit is, made, whichever be earlier. Section 17
allows adjustnment of customary and- interim bonus |/ against
bonus payable wunder the Act. - Section's 18 to 31 are

regul atory in character providing for accounts, inspections,
of fenses, penalties and protection of authorities. These do
not concern us. Section 32 then exenpts 11 kinds of
enpl oyers from the operation of the Act. 'Then follow s.
33, which applies the Act to certain pending disputes
regardi ng paynent of bonus,s. 34 which lays down certain
special rules regarding the effect of laws and agreenents
i nconsistent with the Bonus Act, s. 36 which gives power of
exenption, and s. 37 which enables the Central Government,
by order to" renove any difficulty or doubt arising in
giving effect to the provisions of the Act . |(Section 38
enabl es the Central Governnent to nake rules and under s. 39
the provisions of the Act are to be in addition to and not
in derogation of the Industrial Disputes Act, 1947 or any
corresponding law relating to investigation and settlenent
of industrial disputes in force in a State. Section 35,
which we omtted, preserves intact the provisions of the
Coal M nes Provident Fund and Bonus Schenes Act, 1948 or any
schene made thereunder, and the |ast section (s 40) repeals
the Payment of Bonus Ordinance, 1965, but notwithstanding
repeal, anything done or any action taken under the said
Ordinance is to be deened to have been done or taken tinder
the Act as if 'the Act had conmenced on the 29th May,, 1965
when the O di nance was pronul gat ed.

The, paynent of bonus is now |l egislatively recognised and
the Full Bench Fornmula is not only altered but it Is to be
seen that payment of some bonus is compulsory and the
paynment in any year lies within two terminii of mninum and
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maxi mum bonus established by the Act. The calculation of
bonus becones al nost nmechani cal and, therefore, disputes are
less likely to take place. But the Act, although the result
of a tripartite deliberation, has not-satisfied the
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enpl oyers generally. They object to some of its provisions
on various grounds and we shall now proceed to exanmi ne them

The first attack is on the provision for mninmumbonus in s.
10 irrespective, of profits. It is subnitted that a concept
of m ni num bonus, unrelated to profits, makes the paynent an
accretion to wages and leads indirectly to the erosion of
capital since such paynent. if it does not come from
profits, must come fromreserves or capital. The provision
is thus said to be a "fraud on the Constitution" or "a
col ourabl e exercise of power" confornming neither to the
accepted concept of bonus nor to the principles on which
m ni mum wages are fixed.~ Section 10 is also said to offend
Art. 14 inasnuch as it makes no difference between conpanies
maki ng profits and conpani es having | osses whether nargina

or heavy., It is said,.that the fixation of the m ninmm
bonus irrespective- of consideration such as the kind of
wages and dearness all owance prevailing in an establishnent;
profit or loss in -its business; and whether bonus is
integrated with wages or not, creates inequality. It is
pointed out that while bonus was fornerly calculated on
basi ¢ wage only and took no note of dearness allowance, the
Act, by defining '"wage or salary"  to include dearness
al | owance has increased the quantum of bonus payabl e. Even
the 5 years’ exenption to new establishnents is criticised
as discrimnatory. Section 10is said to enable deprivation
of the property of the enployers with a viewto paying it to
the worknmen. The contending parties could not attack the
Act under Art. 19 in view of the Energency, but did not also
give up the point, although corporations not being citizens,
have been held by this Court to be not entitled to invoke
the provisions of that article. In-our judgnment none of the
argunents agai nst s 10 can be accepted.

No doubt this Court allowed claimto bonus only “if /'there
was. profit but that was not because any -universally
accepted recondite theory lay at the root. The Bonus
Conmi ssion points out in its report that there were bonus
pacts under whi ch bonus equal to 15 days’ wages irrespective
of profits was payable and a maximum |limt was also

provi ded. The principle of set on and set off was also a
part of these, pacts. |In fact, the desire to fix a maxi num
l[imt for bonus rmust, inevitably lead to the fixation of a
mnimm limt also. The workmen were not slow to suggest
that if mninmmbonus is abolished the maximum limt _ nust
al so go.

The enployers rely upon the New Maneck Chowk Spinning and
Weaving Co., Ltd., Ahnedabad and QGthers v. The  Textile
Labour Associ ation, Ahnedabad(1l) in which this Court
rejected the fixation by the Tribunal of m ni mum bonus for a
year beyond the pact period although this was done in the
interest of industrial peace. This is of no value because
the question here is one of the case power of

(1) [1961] 3 S.C R 1.
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the Parlianent and not of the power of the Tribunal. The
powers of Parlianent to fix mnimm bonus cannot be
guest i oned because it flows from jurisdiction over

i ndustrial and | abour disputes, welfare of |abour including
condi tions of work and wages. The legislation is therefore
neither a fraud on the Constitution nor a colourable
exercise of power. Under any of these powers, or all of
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them vi ewed together, the fixation of mninmumbonus is | ega
and if these topics of Ilegislation were found to be
insufficient the residuary power of Parlianent must |end
validity to the enactnent.

The validity of arguments about the integration of dearness
allowance with wage to determne the quantum of bonus
depends on how wages can be viewed today. Labour considers

dearness allowance to be as fundanental as wage and, in
fact, we have heard repeated pleas for the nerger of
dearness allowance in nininmm wage. In our opi ni on

dear ness al |l owance nmust obviously stay -on till at |east the

need- based wage i s reached. The gap between the actual wage
and the need-based wage tends to wi den as tinme passes unl ess
the wage and/or dearness allowance are revised to obtain
significant neutralization of the cost of living at any
given nonment of time. |t may be that in sonme industries
dear ness al | owance does, to an appreci abl e extent,
neutralize the “cost ~of living but such conpanies would
hardly be requiredto pay M ninmum bonus for their profits
would justify a higher bonus. Again, loss can only be
established after the prior charges or sonme of them are

deduct ed. The charge of minimum bonus is only 4% of the
wage bill,i.e.equal to 15 days’ wages and cannot be said to
be heavy. Further, the provision for set off keeps the

matter in suspense /for at |east four years during which the
affairs of the conpany are likely to inprove. Taking the
provision for mnimmbonus with the provision for set off
it can hardly be said that the section is so exorbitant that
it amounts to deprivation of the property of the enployers
with a viewto giving it tothe worknen. The . provi sion
makes paynent ,of m ninmum bonus range next to- paynent of
wages and dearness all owance and to rank in “priority over
any of the prior charges, deductible in favour of enployers.
Conparison of m ni mum bonus with the Land Tax Act consi dered
i n Kunnat hat That hunni Moopil Nair v. The State of Kerala
and Anot her (1) which inposed a flat rate of tax on all [|ands
irrespective of their productivity, is not valid. The
observations in that case, wi de as they may appear, mnmust not
be extended by anal ogical application to a case of mininum
bonus which is intended to pronote industrial peace and to
be a first step towards the goal of needbased wage. Even if
the paynment is viewed as a conpul satory payment of wage the
power to 'inpose it as part of mnimumwage is not [|acking.
It nust not be forgotten that the fixation of mni-

(1) [1961] 3 S.C R 77.
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mum wage was al so criticised along the sane lines but was
held justified. The differentials, the paying capacity of
establishnents or absence of profit nmde no difference.
This was decided over and over again by this Court. See
Edward MIlls Co. Ltd. Beawar v. State of Ajner(2), Bijay
Cotton MIls Ltd. v. State of A nmer(2) and Expr ess
Newspapers (Pt.) Ltd. & Anr. v. Union of India & Os.,(3) U
Uni choyi & Ors. v. State of Kerala(4).

It has been said before that every uniformlegislation can
be made to appear ridiculous by citing a few extrene
exanpl es and conparing themand this statenent wll bear
repetition in the context of discrimnation said to arise
from s. 10. Even under the M ni mum Wages Act a prosperous
establishment could be shown to be placed on the same
footing as another establishnment not so prosperous, but this
Court did not strike down the M ninmm Wages Act on that
ground. In our judgnment the provision for paynment of 15
days’ wages to workmen as bonus irrespective of profits is a
nmeasure well-designed to keep industrial peace and to make
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way for the need-based wage which the Tripartite Conference
enphasi sed. Sone unequal treatnment can always be nmade to
appear when |aws apply uniformy. Two establishnents cannot
be so alike as the hypothetical exanples taken before us
suggested. Differences nust exist but that does not prevent
the making of uniformlaws for them provided the |aw made
has a rational relation to the object sought to be achieved
and t he i nequal ity is trivial and hypot heti cal
Classification can only be insisted upon when it is possible
to classify, and a power to classify need not always be
exerci sed when classification is not reasonably possible.
In our judgment s. 10 does not lead to such inequality as
may be cal |l ed di scrim nation.

It is next contended that s. 32 creates inequality because
it excludes Il kinds of “establishments fromthe operation of
the Act At first sight a provision calculated to exclude a
few selected establishments froman otherwise wuniform |aw
must savour of discrimnation but it nust be borne in mnd
that there are establishnments and establishments and certain
cl asses of establishments  cannot, wth any practica
advantage  or ~w thout fear of ~harm be «classified wth
ot hers. Nor is their exclusion fromthe general body of
establ i shnents necessarily discrimnatory. |In other words,
a question of discrimnation can only be decided when the
circunstances of each exenpted establishnent are properly
wei ghed and considered.It is only then that the fundanenta
differences can be noticed. O the establishments nentioned
in s. 32 none was present before us for the 'sinple reason
that none was nmade a party. Nor was any special argunent

addressed in respect of any particular class. It is,
therefore, inproper for usto say whether there is any
rational

(1) [1965] 1 S.C.R 735. (2) [1955] 1 S.C.R 752

(3) [1959] sS.C.R 12. (4) [1962] 1 S.C. R 946

14 Sup. C. 1.166-5
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classification in s. 32 or not. W accordingly’ do not
express any opinion on this section

Simlarly s. 36, which gives further power to the Centra
CGovernment to exenpt in the public interest an establishnent
or class of establishnents for sone period subject to such
condition as the Central Governnent m ght deem necessary to
i npose, does not per se augur discrimnation. There may be
speci al cases which may require imrediate relief and but for
such a provision there woul d be no nmeans of affording the
relief. The existence of such a provision is -not bad
because it nmerely gives a power. But the exercise of the
power must, of course, bear the scrutiny of Art. 14. As no
abuse of power is suggested, we cannot say that the section
is by reason of a possibility of abuse discrimnatory, The
Section cannot rightly be described as a piece of “del egated
| egi sl ati on.

Section 37 gives power to the Central CGovernnent to  make
orders, not inconsistent with the purposes of the Act as may
be necessary or expedient for the renoval of any difficulty
or doubt and the order is nade final. This provision is
characterised as del egation of |egislative power. There is
sone mi sunderstanding as to the function of such a provision
which is to be found in several statutes. |If a list were
drawmn up it wll fill many pages but for exanple the
following my be seen: s. 14 of the Central Regulation 1962
(VI of 1962), s. 128 of the States Reorganisation Act,
1956, s. 33A of the Business Profits Act of 1947, s. 6 of
the Taxation Laws Act of 1949, s. 7 of the Taxation Laws
Extension (to Tehri Garhwal) Order, Taxation of Laws (Merged




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 38 of 45

States) (Renoval of Difficulties) Order, 1949 and Art. 392
of the Constitution. As a legislative practice this is not
new and the fact that one provision is in the Constitution
and in sone other the order has to be laid on the table of
Parliament, nakes no difference. The Constituent Assenbly
gave the power to CGovernment but in this respect as in
respect of powers of anendnent, Parlianent can do so again
t oday. Nor have we got an Act about statutory orders such
as in England. Much action under the Organisation of States
Acts was taken under s. 128 and the rest of Part Xl of the
Act. That Section is in identical words. On this argunent
all the orders issued under these provisions nmust be treated
as void. None has questioned any action so far.

The functions so exercised are not |egislative functions at
all but are intendedto advance the purpose which the
Legi slature has in mind. The power to pass an order of this
character cannot be used to add to or deduct fromthat which
the Act provides. The order only nmakes smooth the working
of the Act particularly inits initial stages. This power
is given to the Central CGovernnent so that litigation nay
not ensue-as the policy of "Act is to-avoid litigation. The
rejection of such a provisionis only possible if we
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begin with a concept ~of trinity of  powers wth the
| egislature performng delegated power on behalf of the
people, as is sonetinmes held in the United States. The
rejection there takes place by the application of the naxim
del egatus non potest delegate. This doctrine, it has been
accepted on all hands was originated by the glossators and
got introduced into English Lawby a msreading of Bracton
as a doctrine of agency and was applied by Coke-in decisions
to prevent the exercise of judicial power by another. agency
and later received its present formin the United States.

The question is not one of a -delegate making 'a sub-
del egation but of the sovereignty of Parlianent. Parlianent
has not attenpted to set up another |egislature. It has
stated all that it wi shed on the subject of bonus/  in the
Act. Apprehendi ng, however, that in the application of the
new Act doubts and difficulties mght arise and not Ieaving
their solution to the courts with the attendant delays and
expense, Parlianent has chosen to give power to the Centra

CGovernment to renove doubts and differences by a suitable
order. The order, of course, would be passed wthin the
four corners of the parlianentary |egislation and would only
apply the Act to concrete cases as the courts do when they
consider the application of an Act. The —order ~ of the
Central Governnent is made final for the reason that it is
hardly practical to give power to the Central Governnent and
yet to leave the matter to be litigated further. The / fact
that in the Governnent of India Act, 1935 and in the
Constitution such power was and is contenplated and it has
been conferred in diverse Acts without a challenge before,

shows anply that the argunment that the section amunts to
conferral of legislative powers on the Central CGovernment is
erroneous. Al other cognate provisions have never been
chal | enged on the ground that they anmount to del egation of
| egi sl ative power. W accordingly hold s. 37 to be validly
enact ed.

It remains to consider the validity of ss. 33 and 34. They
are in a sense inter-related. The sections need not be
guoted as we are concerned only with their schene. These

sections determne howthe provisions of the Act are to
apply in relation to establishnents which differ in certain
respects. For this purpose the Act provides for two dates
for its own commencenent. Under s. 1(4) the provisions of
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the Act are to have effect froman accounting year com
nmencing on any day in 1964 and in respect of every
subsequent accounting year. But by ss. 33 and 34 the
provisions are made applicable with sone nodifications in
respect of accounting years wearlier than t he first

accounting year mentioned in s. 1(4). To achieve this
result sub-section (1) of s. 34 provides that the provisions
of t he Act (as nmodified by s. 34) shal | apply,

not wi t hst andi ng anyt hi ng i nconsi stent therewith contained in
any other law for the time being in force or in the terns of
any award, agreement, settlenent or contract of service made
before the 29th May 1965.
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The Act then takes note of establishnments which did not pay
bonus in an accounting year earlier than the one nentioned
in s. 1(4), establishnments which either paid bonus in an
earlier accounting year with or without a dispute but no
di spute was pending on May 29, 1965, and establishnents in
which 'a /dispute was pending on May 29, 1965 in regard to
bonus in respect of a year not earlier than the accounting
year ending on any day in 1962 although no such dispute may
be pending for subsequent accounting years. In respect of
establishments for which the Act is nade retrospective
beyond what is laid dowmm in S 1(4) bonus is to be
calculated in the manner laid down in s. 34(2). Those
establishrments, which come under the Act for the first tine
as laid down ins. 1(4), are to be governed by the Act
wi t hout the nodifications envisaged by ss. 33 and 34. These
are establishments without a prior history of bonus paynent.
Establi shments w th a history of bonus paynment conme under
ss. 33 and 34. They are divided into two categories.
Establi shments in which a di spute was pendi ng on the date of
the passing of the Ordinance in regard to bonus relating to
an accounting year not earlier than the accounting year
ending on any day in the year 1962 are in one class and
those in which no such dispute was pending are in  another
class. The Explanation to S. 33 determ nes when dispute 1is

to be deened to be pending. In either of these two / cases
bonus is payable according to the provisions of the Act but
as specially laid down in sub-s. (2) of s. 34. The Bonus

Conmi ssion nmet for the first time on January 4, 1962 and the
Ordi nance cane into force on May 29, 1965.  These two dates
determ ne the class of establishnents to which the specia
provi sions of ss. 33 and 34 are nmde applicabl e.

The schenme may be summarized thus. The Act applies to al
establishments fromthe accounting year conmencing on any
day in the year 1964 and in respect of any subsequent year
Establ i shments having no prior history of bonus paynment. are
gover ned by the provisions of the Act wi t hout the
nodi fications contained in ss. 33 and 34. In respect of
establishnents with a prior history we have two " classes:
establishments in which a dispute was pending on My 29,
1965 in respect of an accounting year not earlier than the
accounting year ending in the year 1962 and those in which
no such di spute was pending. The intention is to bring such
cases under the Act but with some nodifications. |If there
was a dispute pending in respect of an accounting year not
earlier than an accounting year ending in the year 1962, the
dispute is to be resolved as laid down in the Act with the
special nodifications nade by s. 34 notw thstanding that
there was no dispute in subsequent years and the bonus for
the subsequent years is also to be calculated in accordance
with the Act so nodified. In respect of establishnents
whi ch had a history of paynent but no di spute was pendi ng on
May 29, 1965 the provisions of s. 34(2) apply a specia
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rati o between the allocabl e
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surplus and gross profits for the determnation of the
guantum of the anount available for payment of bonus. In

this way, three distinct classes are created which may be
summari zed still further thus:
(a) establishnents wthout a history of
prior bonus paynent. To these section 1(4)

applies;
(b) establ i shnents having a prior history of
bonus paynent with a dispute pending in

respect of an accounting year not earlier than
the accounting year ending, in the year 1962.
To these establishnments the provisions of the
Bonus Act-[as nodified by s. 34(2)] apply, not
only for the accounting year in respect of
which the  dispute was pending but also for
subsequent accounting years;

(c) establishnents. with a prior history of
bonus paynent -~ w thout a dispute such as is

ment i oned in (b) above. To these the
provi si ons of the Bonus Act apply as nodified
ins. 34(2).

Section 34(2) takes note of the quantum of bonus paid by
establishnents in a base year. This base year is different
in the case of establishments which cone under s. 33 and
establishments which do not so cone. I'n  respect of
establishments falling within s. 33 the base year neans an
accounting year imediately preceding the accounting year to
which the dispute relates and inthe case of = establishnents
which do not fall within s.~33 it neans a period of 12
nont hs i nmedi ately precedi ng the accounting year in  respect
of which the Act becones applicable to the establishnents.
The second sub-section of s. 34 preserves the sane |evel of
paynments in the case of establishments which had in the past
paid bonus at a higher rate than would be paid wunder the
formula |aid down by the Act. For this purpose the ratio
between the bonus and the gross profits in the base vyear
determ nes the proportion of allocable surplus nmust have to
the gross profits of the account year.  Goss profits are
defined to mean gross profits reduced by direct taxes only.
The paynment is, however, subject to the maximum limt ~ and
the principle of set on. 1In this way the | evel of paynent
of bonus is nmaintained to what had been paid in the past  as
a result of agreenent or award.

The question is whether this classificationis so arbitrary
and creates such differences that it cannot be reasonably
related to the object which the Bonus Act (intends to
achieve, nanely, the settlenent of all bonus disputes in
future and to lay down a uniformformula which is considered
reasonabl e both for the worknen as well as the enployers so
long as the Act remains in force.
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The objections to ss. 33 and 34 may now be noticed. These
sections are criticised on many grounds. Firstly, it s

said that the Act creates inequality inasnmuch as the fornula
under the Act is nade applicable to cases pending for the
application of the Full Bench Formula in respect of
accounti ng years from 1962 onwards but | eaves t he
establ i shnents in which there was no dispute to be governed
by the Full Bench Formula. This, it is submtted, is
onerous to the establishments in which a dispute was
pendi ng. The onerous nature, it is submtted, arises from
the fact that payment of minimum bonus even if there is a
loss is compul sory, new categories of workmen have becomne
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entitled to bonus, "salary or wage" is made equal to wages
pl us dearness all owance and the enpl oyers | ose the advantage
of deductions on account of rehabilitation. A further
criticism is that not only the year of dispute but al
intervening years are brought under the Act even though
there may be no dispute in those years.

The object of the Bonus Act is to introduce a new uniform
formula for calculation of bonus with limts of maxi mum and
m nimum and a principle of set on and set off to snoothen

inequalities of paynent over a nunber of vyears. One
difficulty in the way of uniformlaw was the pendency of
di sputes at the tinme the O dinance was pronul gated. Thi s

woul d, of course, be ‘the case whenever any law was
introduced if a dispute was pending in respect of a prior
year. There were two alternatives open. One was to |eave
the disputes to be decided by the Tribunals under the Ful
Bench Fornmula and the other was to apply the Act to the
pending® cases so that all decisions would be wuniform and
al nost ' nechanical. 1f pending cases were to be treated as a
class, special provision was required to deal wth them
The Act chose to do away with the Fun Bench Formula from
1962. If it had been applied and no di spute was pending at
all the matter was left there. For other cases there was a
clear need for classification and classification was thus
resorted to. Pending cases were brought under the Act. The
Act, of course, could not be applied wi thout suitable nodi-
fications to renpve hardships. Section 34, therefore,
provided that the Act would apply toall cases as nodified
in the second subsection of s. 34. ~That sub-section applied
only to establishments in which there was a prior history of
bonus payment and attenpted to harnoni ze the application of
the law to establishnents in which di sputes were pending and
those in which there was no dispute.” W are thus required
to see the provisions of that sub-section before we can dea
with the criticismagainst s. 33

Secti on 34 deals with two mtters. It deal s with
establishnents in which a dispute, as laid down in/ s. 33,
was pending and also with old establishnents in which 'there
was paynment of bonus in the past but no dispute was pending
when the O di nance was pro-
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mul gat ed. It applies the Act to both sets of cases. It
lays down a sinple condition that the total bonus for any
accounting year should correspond to the level of tota
bonus paid in a base year and for this purpose the allocable
surplus in an accounting year dealt with under the Act nust
bear the same proportion to gross profits as the total bonus
paid in the base year did to the gross profits of the . base
year, subject however to the maximumlimt and the principle
of set on. The base year was so defined that it would be a
year in which there would be no dispute. In those cases in
which a dispute was pending on May 29,1965 it neant an
accounting year inmrediately preceding the year of dispute
and in other cases a period of 12 nonths imediately
precedi ng the period of accounting year in respect of which
this Act becane applicable. G oss profits were differently
defined for the purpose of the application of the subsection
and nmeant gross profits as reduced by direct taxes payable
inthe year. It is obvious that this definition was evol ved
to avoid a clash between the Full Bench Forrmula and the
formula wunder the Act. The provisions of s. 34(2) were
specially enacted so that there m ght not be divergence in
the paynment of bonus over a nunber of years and to nmaintain
the level of payment, as had existed in the past. In this
way, three classes of cases were contenplated and we shal
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descri be themnore fully now.

In the first class were put all establishments which. had no
history of bonus paynment. They cane directly wunder the
forrmula of the Act fromthe accounting year 1964. Al such
establishments were dealt with uniformy and there was no
di scrimnation or inequality anong them except what was said
to arise from s. 10. That alleged inequality does not
offend Art. 14 as we have already indicated above.

In the second class were put cases in which a dispute was
pendi ng on May 29, 1965 (the date of the pronul gation of the
Or di nance) . The di spute of which the Act took note was a
di spute pending before Governnent or before a Tribunal or
Authority wunder the Industrial law. No note was taken of
cases pending before the Hi gh Courts and the Suprene Court
because the jurisdiction of the H gh Courts and the Suprene
Court is either supervisory or appellate and the intention
was to cover cases-in which no decisions of the authorities
appoi nted under the |aw relating to industrial disputes was
yet nade. Di sputes prior to 1962 were not taken note of
because '‘a “date line had to be fixed and 1962 was the
rati onal date to fix because the Bonus Commi ssion began its
deliberations in that year. Selection of this date is said
to be arbitrary. In-'several statutes a date is generally
sel ected to denmarcate pendi ng cases and the selection of the
dat e has never been chall enged successfully if there is sone
rational ground for its selection. |If the resolution of the
di spute by the instrunmentality of the Act was contenpl ated,
the Act had also to say which dispute would be so resolved
and the
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only rational date to select was the date on which the
Ordi nance was promul gated. Thus the pendency of « disputes
with reference to the O dinance and reopening of accounting
years up to the year in which the Bonus Conmi ssion began its
del i beration was |ogical and not arbitrary. The provision
with regard to the reopening of the intervening accounts
year for refixation of bonus was also |[ogical. If the
di spute regarding 1962 or a |later year was decided by the
application of the Act it was inperative to reconsider the
subsequent years even though there was no dispute in those

years. The process of the Act is an integrated one and by
the principle of set on and set off four —accounting years
are involved to avoid extraordinary results. It is said

that two establishnents equally situated are likely to be
differently treated depending on the fortuitous circunstance
of the existence of a dispute but is not this assunption an
i mginary one? the fact that in one there is a dispute and
in the other there is not, clearly distinguishes the two
establishnents. W have explained in connectionwiths. 10
why we do not consider such conparison of any value and the
same reasoning applies here. The distinguishing feature of
the pendency of the dispute on the date of the promulgation
of the Odinance clearly demarcates a distinct «class of
cases and the classification nade by the Act is a rationa
one., No doubt the liability for bonus under the Act may be
nore in sonme cases but it is likely to be less in others.
The Act does not nake any difference in treatnent within the
class it deals with. Al establishnents in which disputes
were pending are treated alike. They are brought under the
Act in the sane manner without any discrimnation. |If they
represent a class, the whole of the class is treated in the
same way. Section 33 by providing uniformy for all pending
, cases, without any discrimnation between them has
est abl i shed a rational classification. Secti on 33,
therefore, cannot be said to be invalid by reason of any
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i nequality.

Section 34(2) which is next criticised because it sacrifices
all principles which this Court had established in the past
and fixes a ratio for all time to come is also not invalid.
The Act was passed to make for greater certainty, for
i mproving relations between the enployers and the worknen
and for the avoidance of disputes. It nust not be forgotten
that in nmany establishnments the paynment of bonus in the past
was the result of collective bargaining and the advantage
whi ch | abour had so achieved was not likely to be given up
readily. Any legislation to be successful had to preserve,
as far as possible, what |abour considered to be its right
in a particular establishnment. For this purpose a base year
for conparison had to be established. Section 34(2),
therefore, laid down that the total bonus paid in any year
should bear the same proportion to gross profits in the
accounting year as-did the bonus to the gross profits in the
base year. Goss profit was, however, defined to nean gross
profit mnus direct taxes only.” This obviously gave an
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advantage to the enpl oyers because the proportion was bound
to be less if depreciation and return on capital etc. were
ignored. By establishing a base year and by insisting that
the same proportion should be maintained in the payment of
bonus the establishments knew with certainty what their
liabilities in respect of bonus would be in the future
years. The establishnent of the maximumand mnimum linits
further controlled payments. The ratio so established is
only applicable if there is allocable surplus and the tota
payment of bonus cannot, in any event, exceed 20 % which it
m ght well have done if there was no linmt. |In-other words,
between the nmaxinmum and the minimum the same ratio of
payment is to be maintained fromyear to year ‘and the

paynment will be nore or |less according as the profits from
whi ch the allocable surplus is to be calculated are greater
or smaller. |[If extraordinary circunstances appear  set on
and set off will nmake them | ess onerous for the enployers or
enpl oyees. The existence of ‘this rigid ratio, which

applies to all establishments which cone under s.” 34(2) does
not, in our opinion, create any inequality.

It is, however, submitted that the Act has ignored the
definition of "worknmen" in the Industrial Disputes Act  and
by all owi ng bonus to enpl oyees drawing salary or wage up to
Rs. 1600 per nonth has increased the burden of t he
enpl oyers. It is also argued that this creates inequality
between those establishments which come under s. 33 and
those which paid bonus under the Full Bench Formnul a. Thi s
argunent ignores several mtters. The total bonus. now
cannot exceed 20% of the total wage bill, i.e. less than 21
nonths’ total wages 'and dearness all owance. The denand for
bonus in sone establishments was much nore and it is hardly
correct to say that bonus payable under ss. 33 and | 34(2)
will always be nore than that payable under the Full  Bench
For mul a. The controlling factors are the establishment - of
the ratio, the fixation of a maximumlimt and the principle
of set off. As a result of the -operation of these factors,
the net ampunt cannot be as di sadvantageous to the enpl oyers
as was represented to us. The increase in the nunber of
persons entitled to receive bonus, therefore, will not be of
much significance. The nunber of such enpl oyees cannot be
very large and in any event no enployee will get bonus at a
hi gher rate than a person drawi ng wage or salary of Rs. 750
per month. W are not in agreenent with this argunent.

The question thus is one of the power of Parliament to enact
alawrelating to bonus. Once the power to nmake the law is
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found, then the | aw so made cannot be struck down unless it
of fends a fundanental right. As the Bonus Act nakes wvalid
classifications and everyone in a class is equally treated,
it is inmpossible to say that there is inequality. The
argunents have taken exanples of what are called "simlarly

situated establishnents” in each class to show unequa
treatment when it is obvious that the simlarity is
i magi nary

and even simlarly situated establishrment (if any there be)
in different classes cannot be conpared. The arguments have
not faced the question of classification but have been
extrenmel y anmbi guous. For exanple it was even suggested that
the ratio between profits and allocable surplus in a base
year mnmight be infinity if there was no profit, overlooking
the sinple fact that existence of profit is a condition
precedent to the finding of the ratio. On this kind of
reasoning . the provisions of S. 10 were al so attacked which
we have expl ained are not affected.

Qur bretheren have struck down sections 33, 34 and 37, but
have uphel d the other sections. ~W are, however, of opinion
that if Parlianent can legally, constitutionally, and
validly order payment of bonus according to its formula, fix
m ni mum bonus wthout profits, fix a ceiling in spite of
high profits, evolve a principle of set on and set off and
nake di sobedi ence subject to a penalty. there is no reason
why it cannot order decision of pending cases treated as a
class, according to the new formula and open up the
i nterveni ng years of account for reconsideration. The power
in section 33 is of the sanme character as the other and no
speci al conpetence is required. O course in doing this it
should treat alike all establishnents in which there is a
pending dispute. This Parlianment has done. Simlarly, by
section 34 Parliament orders that a -certain proportion
between profits and all ocable surplus shall be naintained.

This exercise of the power is of the sane character as the
prescription that bonus shall be paidin this and this
manner and no other. |If that action is legal so is /this,

provided there is no discrimnation.. There is none in this
class either. The power to renove difficulties reserved to
CGovernment is in hundreds of statutes. Al Land Reforms
Acts, State Reorganisation Acts, Industrial Disputes Acts,

Encunmbered Estates Acts, many taxation |aws and such ~wi dely
differing statutes as University Acts and El ecti on Acts have
it and the power of exenption is always dincluded but is
sel dom abused. W have, therefore, respectfully dissented
fromtheir view

In our judgrment, the matter requires to be | ooked at  from
the point of view of avoidance of industrial disputes and
the inposition of a uniformfornmula for all establishnents.

The existence of different kinds of establishnents; as set
out above, has made it necessary to classify and to make
special rules for determ nation of bonus. By the specia

rules contained in ss. 33 and 34 the older establishnents
are treated as equally as possible, except where the
pendency of cases has necessitated different rules to make
the Act applicable to them Uniformty in each class has
been achi eved and there is no discrimnation. As the power
to frame a new bonus formula cannot be gainsaid, the power
to classify cannot al so be denied. The Act further confers
power to exenpt and renove doubts and difficulties (which
provi sions are unfortunately
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criticized) and they can be invoked where in spite of so
much care there is hardship in a special case.
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In our judgnent the Bonus Act is validly enacted and this
appeal nust fail. W would dismss the appeal and the wit
petitions with costs.

ORDER
In accordance with the opinion of the majority, the appea
is allowed and the order of the Industrial Tribunal set

asi de. The writ petitions are allowed in part and ss. 33,
34(2) and 37 are declared ultra vires. There will be no
order as to costs in all these proceedings.

G C
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