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CASE NO. :
Appeal (civil) 2766-2767 of 2005

PETI TI ONER
Secretary, ON GC Ltd. and Anr

RESPONDENT:
V.U. Varrier

DATE OF JUDGVENT: 20/ 04/ 2005

BENCH
Ruma Pal & C. K. Thakker

JUDGVENT:
JUDGVENT

C. K. THAKKER, J.
Leave granted.

The present appeals are directed agai nst the judgnment and order passed by
the H gh Court of Judicature at Bonbay dated February 15, 2003 in Wit
Petition No. 3947 of 1994 and al so agai nst ‘an order dated January 14, 2004
passed in Civil Application No. 63 of 2003.

To understand the controversy raised in the appeals, relevant facts in
brief may be stated.

The respondent herein - petitioner before the High Court - was in service
of Ol and Natural Gas Conmi ssion, ("Comm ssion"” for short) appellant
herein. He was hol ding the post of Additional Director (Finance and
Accounts) prior to his retirenent. ‘As an enpl oyee of the Conmmi ssion, he was
allotted quarter on Decenber 10, 1982. He retired from service on reaching
the age of superannuation with effect from February 28, 1990. It is the
case of the appellant that after the retirenent, an enployee has to vacate
the residential accommbdation given to himby the Conm ssion. The
respondent, therefore, was informed by the Conm ssion'that he had to vacate
the quarter. It was the policy of the Conm ssion to grant four nonths’ tine
to retain a quarter by an enployee after his retirement. Accordingly, the
respondent was asked to handover vacant and peaceful possession of the
quarter to the Conmm ssion |atest by 30th June, 1990. It is an admtted fact
that the respondent did not vacate the quarter. It has come on record that
he made representations to pernmit himto continue to occupy the quarter but
those representations were rejected. Since the respondent did not vacate
the quarter, proceedings were also initiated by the Commi ssion under the
Public Prem ses (Eviction of Unauthorised Cccupants) Act, 1971. In those
proceedi ngs, an undertaki ng was given by the respondent that he would
vacate the quarter latest by May 30, 1991. Pursuant to/'the said
undert aki ng, the respondent vacated the quarter on May 16, 1991. Eviction
proceedi ngs were then dropped.

The respondent clained an anount of gratuity payable to him “According to
the respondent, he was entitled to Rs. one | akh towards paynent of

gratuity. The Conmm ssi on, however, deducted an ampbunt of Rs.53,632 towards
unaut hori zed occupation charges of official accommpdation from July 01,
1990 to May 15, 1991 at the rate of Rs.5,100 being 75 per cent of the basic
pay of Rs. 6,800 per nonth. According to the respondent, it was not open to
the Conmi ssion to deduct any ampunt payable to himtowards gratuity. He,
therefore, approached the Hi gh Court of Judicature at Bonbay chal |l engi ng
the action. He prayed for quashing of an order of appropriation of

Rs. 53,632 as unaut hori zed occupati on charges of official accommpdati on from
July, 1990 to May, 1991 at the rate of Rs.5,100 by pernanently restraining
the Conmi ssion fromrecovering the said amount. A prayer was al so nade to
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direct the Commi ssion to pay the anmpunt of gratuity with interest.

An affidavit in reply was filed by the Conmission. In the counter, the
Seni or Deputy Director (Personnel and Administration), stated that the
Conmi ssion was a statutory Corporation established in 1960 under the G
and Natural Gas Comm ssion Act, 1959. The said Act was repealed by the O
and Natural Gas Commi ssion (Transfer of Undertaking and Repeal) Act, 1993.
It was stated that the respondent (petitioner before the Hi gh Court), had
conceal ed several material facts. He was working as Additional Director and
retired at the age of 58 years on superannuation after office hours on
February 28, 1990. As Additional Director, he belonged to "gold collar”

cl ass of enpl oyee as observed by this Court in O P. Bhandari v. Indian
Touri sm Devel opnent Corporation Ltd. and Os., [1986] 4 SCC 337. In the
capacity of an enpl oyee of the Conmission and for efficiently discharging
his duties, he was allotted accommpdation in Building No. DF63, Vidya

Vi har, ONGC Col ony, Chittaranjan Nagar, Bombay vide allotnent |letter dated
December 10, 1982. The said accommopdati on was on certain terns and

condi tions.

Cl auses 11 and 12 read as under -

"Cl.11 If the enployee to whom a residence is allotted retires or
resigns or is-dismssed or renoved from service, the allotnent
shal |l be cancelled with effect fromtw nonths after the date of
his retirenent, and one nonth after the date of his resignation
di smissal, or renoval as the case may be, or with effect from any
date after such dismssal or renmpval or retirenent on which the
resi dence i's vacated, whichever is earlier."

Cl .12 After cancellation of the allotnment, if the prem ses are not vacated,
the occupation thereof shall be considered unauthorized, and the ex-
allottee shall be liable to pay |iquidated damages for occupation of the
prem ses either twice of the standard rent or at the rate of the rent as
may be determ ned by the Comm ssion fromtime to tinme."

It was al so stated by the deponent that the Comm ssion had issued All otnent
of Residences Instructions, 1970. dause 14(1) of 1970-Instructions reads
as under -

"After cancellation of the allotment, if the prem ses are not vacated, the
occupation thereof shall be considered unauthorized and the ex-allottee
shall be liable to pay |iquidated damages for occupati on of the premni ses
either at the rate of twice of the standard rent or at the rate of the rent
as may be deternined by the Comm ssion fromtine to tine."

On retirenent fromthe service of the Commi ssion, the respondent was
entitled to the follow ng benefits :

(i) Provi dent Fund Full Paid

(ii) TTA Advance for settling

at Home Town Rs. 17, 000

(iii) Leave encashment 253 days Rs. 49, 083

(iv) Gratuity payabl e under the
Conmi ssi on’ s Deat h- Cum
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Retirement paynent of Gratuity
Regul ations 1969, as anended
fromtime to tinme. Rs. 1, 00, 000

According to the Conmission the gratuity payable on the retirenent of
respondent had been paid and appropriated as under

Total amount of Gratuity payabl e under

the 1969 Regul ations as amended : Rs. 1, 00, 000

Less Appropriations

(i) Qutstanding House Buil di ng

Advance/Loan as on 28/2/1990 Rs. (-) 23, 000

(ii) Cunul ative overdue interest at 6%

p.a. ‘as on 28.2.90 Rs. (-)27, 744
Net anopunt payabl e Rs. 49, 256
(iii) Permissive occupation of staff Rs. 820

accommodati on from 1/ 3/ 1990
to 30/6/1990 @Rs. 205 p.m i.e.

205 x 4
(iv) Unauthorised occupancy Rs. 53, 632
from1/7/90 to 16/5/91 @

Rs. 5100 p. m (being 75% of
the basic pay of Rs.6800 p.m) Rs.53,632 (-) Rs.54,452

Deficit amount Recoverabl e (-) Rs.5,196

The Conmi ssion was paying 30 per cent basic pay as HRA to those empl oyees
who could not be allotted accommpdati on by the Comm ssion at sel ected
centres |like Del hi, Bonbay, etc., but used to recover only 7 + per cent
basi ¢ pay as HRA fromthe enpl oyees on all otnent of accombdation. In the
event of unauthorized occupation of staff accommopdati on, |iquidated danmages
are recoverabl e as double the rent i.e. 37- + x 2 = 75% of basic pay til
the accommodation is vacated by the incunbent. A copy of the office order
dat ed January 30, 1990 was al so annexed to the affidavit in reply. It was
submitted that though the respondent retired on February 28, 1990 and was
al l owed four nonths’ tine to occupy the quarter as per the policy of the
Conmi ssion, he failed to vacate the quarter. H s prayer for retention of
guarter was considered by the Commi ssion but in view of non-availability of
gquarters to several other enployees, the prayer was rejected and the
respondent was asked to vacate it. He was also inforned that in case, he
woul d not vacate the quarter, penal rent at the rate of 75% of basic salary
woul d be recovered fromhim In spite of such comruni cati ons and |l etters,
the respondent failed to vacate the quarter. The Commi ssion was required to
initiate eviction proceedings and only thereafter an undertaking was filed
and possession of quarter was given back to Conmi ssion. In the
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ci rcunst ances, the Conmmission was within its power to deduct the anount
recoverable fromthe respondent towards unauthorized occupation of
residential quarter fromJuly 1, 1990 till My 15, 1991 and the enpl oyee
had no reason to make grievance against it.

It was al so the case of the Comm ssion that the respondent was not covered
by Paynent of Gratuity Act, 1972 as anended fromtinme to tine. Statutory
regul ations franed by the Comm ssion are nore |iberal and beneficial than
the provisions of the Paynent of Gratuity Act. It was further stated that
the respondent had constructed a flat bearing No. B-209, Dewan Mansion

Pl ot No. 29/36, Vasai, Bonmbay by taking concessional |oan at the rate of 6%
per annum from the Conm ssion. The said quarter was | eased by himto the
Conmi ssion at the rate of 'Rs.880 per nonth. In view of the retirenent of
the respondent on February 28, 1990 and in view of the fact that he had to
vacate the residential quarter of the Conm ssion, possession of the quarter
that belonged to the respondent and let out to the Comm ssion was given
back to himon June 3, 1990. For four nmonths from March 1, to June 30,
1990, the respondent was charged nom nal rent of Rs.205 per nonth. Since
the respondent did not vacate the quarter, the inpugned action of charging
penal rent was taken and the anmount was appropriated fromgratuity benefits
payabl e to the respondent. The said action was | egal and valid. It was
further stated that there wasa list of senior officers waiting for years
for allotment of staff accommodation in Bonbay. The Conmm ssion was payi ng
30 per cent of basic pay as HRA to twelve officers for non-allotnent of
residential quarter. Particulars thereof had al so been annexed to the
affidavit in reply.

At the tine of hearing of the petition, an advocate appeared for the
respondent (petitioner before the H gh Court). None, however, appeared for
the Conmi ssion. According to the H gh Court, the legal position was no nore
res integra that pension and gratuity were rights accrued in favour of

enpl oyees on their retirenent. Those benefits, therefore, could not be

wi t hhel d even if an enpl oyee unaut horisedl y occupi ed accompdati on and was,
therefore, liable to pay damages or penal rent under the relevant rules.
The only renedy avail able to the enpl oyer was to take appropriate action
but the anmount of pensionary benefit could not be set off against the so-
cal l ed dues for unauthorized occupation. The Court also referred to State
of Kerala v. M Padmanabhan Nair, [1985] 1 SCC 429, R  Kapur-v. Director of
I nspector (Painting & Publication) I'ncome Tax and Anr., [1994] 6 SCC 589
and Gorakhpur University and Ors. v. Shilla Prasad Nagendra (Dr.) and O's.,
[2001] 6 SCC 591.

The writ petition was accordingly allowed and the follow ng directions were
i ssued by the Court;

"(a) It is declared that appropriation of a sumof Rs.53,637 towards

unaut hori zed occupancy of the official accommodation by the petitioner from
1st July 1990 to 16th May, 1991 at the rate of Rs.5100 per nonth was
illegal. However, this will not preclude the Respondents from proceedi ng
agai nst the petitioner for recovery of due amount of unauthorized occupancy
of the official quarter for the period from 1st July 1990 to 16th My, (1991
in accordance with | aw

(b) The Petitioner is entitled to paynment of Rs.49,924 towards gratuity
under the relevant Regul ations along with interest at the rate of 6% per
annum from 1st March 1990 until paynent is nade. W grant tine of two

nont hs to Respondent for making the aforesaid paynent to the petitioner

(c) Since the respondent have not chosen to appear today at the tinme of
hearing of Wit Petition, we direct the parties to bear costs.”

According to the Conmission, it was not aware of the decision of the Hi gh
Court dated 15th February, 2003, since none appeared on behal f of the

Conmi ssion in the Hgh Court at the tine of hearing of the petition and the
deci sion was ex parte. It, therefore, nade necessary enquiry. As soon as it
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cane to know about the decision of the Hgh Court, it addressed a letter
dated May 22, 2003, to the advocate appearing for the Comm ssion and asked
hi m under what circunstances he could not attend the matter which cane to
be deci ded ex parte against the Conmi ssion. The advocate vide his letter
dated May 24, 2003 informed the appellant that he had been advised to take
rest as he was suffering fromFilariasis. According to the appellant, thus,
absence of the advocate appearing for the Comm ssion was neither

i ntentional nor deliberate but due to his ill health. The appell ant
thereafter applied for certified copy of the judgnment which was sent to
Head O fice, Dehradun. Rel evant papers were then collected fromthe office
of the advocate. After getting approval fromthe Head Ofice, new advocate
was appoi nted on August 11, 2003, who was asked to file Review Petition
which was filed on Decenber 12, 2003. There was thus delay of 116 days in
filing the review petition. The Division Bench rejected the Review Petition
observing that there was no explanation for the period from May 24, 2003 to
Sept enber 6, 2003. In the opinion of the Court, there was no cause nuch

| ess sufficient cause for condonation of delay. The review application was,
therefore, rejected.

On March 29, 2004, this Court issued notice on the Special Leave Petition
as well as on the prayer of interimrelief. On October 25, 2004, an order
was passed to place the matter for final disposal on any mscell aneous day.
The matter was accordingly placed for hearing on January 31, 2005 and

remai ned part heard. On February 4, 2005, the matter was heard and the

| earned counsel for the parties conpleted their argunents.

The | earned counsel for the appellant contended that the H gh Court was
clearly wong in allowi ng the petition and in directing the Comm ssion to
pay the amount of gratuity to the respondent with interest at the rate of
6% per annum According to the counsel, it was perfectly within the powers
of the Comm ssion to deduct the anpbunt of I'iquidated danmages towards

unaut hori zed occupation of quarter by the respondent. Such action cannot be
said illegal, unlawmful or otherw se inproper. The Commission is a statutory
Cor poration established by an Act of Parlianent and in exercise of
statutory powers it has franed regul ati ons. Those regul ations, therefore,
are statutory in character, they are having force of |aw and are
enforceable. It was also subnitted that the provisions of Paynment of
Gratuity Act would not apply to the respondent. The counsel wurged that
sufficient quarters are not available to the Commission in cities Iike
Del hi and Bombay. If the enpl oyees who had been allotted quarters do not
vacate even after their retirement, it would create serious problens to the
Conmi ssion as well as its enployees. In the instant case, admittedly the
respondent retired on February 28, 1990. He was all owed four nonths’ tine
up to June 30, 1990 to vacate the quarter. Hi s prayer for retention of
gquarter was duly considered and rejected expressly informng himthat in

vi ew of several officers waiting for quarters it would not be possible to
accede to the request and he nmust vacate the quarter by June 30, 1990. He
was specifically intimated that in case he did not vacate the acconmodation
within the stipulated tine, penal rent would be charged fromhim He
ignored all those letters and continued to occupy the quarter. So nmuch so
that eviction proceedings had to be initiated against him It was only
thereafter that the respondent gave an undertaki ng and vacated the quarter.
The counsel also subnitted that the respondent applied for |oan for

resi dential accommodation at concessional rate which was given to him He
had constructed a house. He let that house to the Conm ssion at the rate of
Rs. 880 per nonth as agai nst Rs.205 per nonth which he was payi ng towards
rent. Considering the fact that the respondent had retired on February 28,
1990 and was to vacate the quarter allotted to himby the Conmi ssion by
June 30, 1990, the possession of the quarter belonged to the respondent and
et out to the Comm ssion was given back to himon June 3, 1990. In spite
of that, the respondent did not vacate the quarter. In the circunstances,
the H gh Court was wholly wong in granting relief to the respondent. The
H gh Court was also wong in not review ng the order passed ex parte
observing that no ‘sufficient cause’ had been nade out for condonation of
delay. It was, therefore, submitted that the appeal deserves to be all owed
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by quashing and setting aside the order of the Hi gh Court and by uphol di ng
the order passed by the Commi ssion

The | earned counsel for the respondent, on the other hand, supported the
order passed by the H gh Court. He submitted that as rightly held by the

Hi gh Court, pensionary and retrial benefits are the "right accrued" in
favour of an enployee and not in the nature of "bounty". It was, therefore,
not open to the Conmission to withhold any anbunt payable to the enpl oyee
fromgratuity and other termninal benefits. The point is covered by severa
deci sions of this Court. Follow ng those decisions, an order was passed

whi ch deserves no interference. It was also submtted that the H gh Court
has granted liberty to the Comm ssion by reserving right to the Comm ssion
to take appropriate proceedings in accordance with |aw to recover the
amount of unaut hori zed occupation charges fromthe respondent. So far as
review is concerned, the counsel submtted that according to the H gh Court
there was no sufficient cause for recalling/review ng the order passed ex
parte and even that order also cannot be said to be illegal. He, therefore,
prayed for dismssal of appeals.

Havi ng heard t he learned counsel for the parties, in our opinion, the
appeal s deserve to be allowed. It is no doubt true that pensionary
benefits, such as gratuity, cannot be said to be ‘bounty’. Odinarily,
therefore, paynment of benefit of gratuity cannot be withheld by an
enployer. In the instant case, however, it is the specific case of the
Conmi ssion that the Commission is having a statutory status. In exercise of
statutory powers under Section 32(1) of the Act, regul ations known as the
O and Natural Gas Conmm ssion (Death, Retirement and Terminal Gatuity)
Regul ati ons, 1969 have been franed by the Conmission. In Sukhdev Singh v.
Bhagat ram Sardar Si ngh Raghuvanshi and Anr., [1975] 1 SCC 421 the
Constitution Bench of this Court held that regul ations franed by the

Comm ssion under Section 32 of the G| and Natural Gas Conm ssion Act 1959
are statutory in nature and they are enforceable in a court of |aw They
provide for eligibility of grant of gratuity, extent of gratuity, etc.

Regul ation 5 deals with recovery of dues of the Comm ssion and reads thus :
"Recovery of Dues

The appointing authority, or any other authority enpowered by the

Conmi ssion in this behalf shall have the right to make recovery of

Conmi ssion’ s dues before the payment of the death-cumretirement gratuity
due in respect of an officer even w thout obtaining his consent or. w thout
obt ai ning the consent of the nenbers of his fanmily inthe case of the
deceased officer, as the case may be."

The above regul ation | eaves no room of doubt that the Conmi ssion has right
to effect recovery of its dues fromany officer without his consent from
gratuity. In the present case admittedly the respondent retired after

of fice hours of February 28, 1990. According to the Conm ssion, he could be
al l owed four nmonths’ tine to occupy the quarter which was granted to him

H s prayer for extension was considered and rejected stating that it would
not be possible for the Conmission to accept the prayer in view of severa
officers waiting for quarters. He was also informed that if he would not
vacate the quarter, penal rent as per the policy of the Conmission would be
recovered fromhim But the respondent did not vacate the quarter. It was
only after eviction proceedings were initiated that he vacated the quarter
on May 16, 1991. In the circunstances, in our opinion, it cannot be said
that the action of the Conm ssion was arbitrary, unlawful or unreasonable.
It al so cannot be said that the Conm ssion had no right to wthhold
gratuity by deducting the amount which is found ‘due’ to Conm ssion and
payabl e by the respondent towards penal charges for unauthorized occupation
of the quarter for the period between July 1, 1990 and May 15, 1991

So far as the Paynent of Gratuity Act is concerned, according to the
appel l ant, the said Act was not applicable to the respondent. W are
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concerned with the position as in 1990. C ause (e) of Section 2 of the Act
defined "enpl oyee". The said definition read as under

"S 2(e) - ‘enployee’ means any persons (other than an apprentice) enployed
on wages, not exceeding two thousand five hundred rupees per nmensem in any
establishnent, factory, mne, oilfield, plantation, port, railway conpany
or shop, to do any skilled, sem-skilled, or unskilled, manual,

supervisory, technical or clerical work, whether the terns of such

enpl oyment are express or inplied, but does not include any such person who
is enmployed in a managerial or admnistrative capacity, or who holds a
civil post under the Central CGovernnent or a State Government, or who is
subject to the Air Force Act, 1950, the Arny Act 1950, or the Navy Act,
1957. "

(enphasi s suppli ed)

From the above definition, it is clear that a person can be said to be an
"enpl oyee" if his wages did not exceed two thousand five hundred rupees per
nont h. ' According to the Conmi ssion, the salary of the respondent was

Rs. 6800 approxi mately whi ch was nore than Rs. 2500 and hence, he coul d not
be hel d "enployee" covered by the definition. The definition of "enployee"
was no doubt anmended subsequently and the provision as to amount of wages
had been del eted. But the amendnent was made in 1994 and was not
retrospective in nature and thus was not applicable in the case of the
respondent who retiredin 1990.

As held by this Court in Union of Indiav. Al India Services Pensioners’
Associ ation and Anr., [1988] 2 SCC 580, an incunbent is entitled to those
benefits as he could claimon the date of retirement. He could not claim
any benefit prior to his appointment or subsequent to his retirenent.

It is well settled that gratuity is earned by an enpl oyee for |ong and
neritorious service rendered by him Gatuity is not paid to the enpl oyee
gratuitously or nerely as a matter of boon. It is paid to himfor the
service rendered by himto the enployer [vide Garnment C eaning Works v. Its
Wor kmen, [1962] 1 SCR 711]. In Calcutta Insurance Co. Ltd. v. Their

Wor knen, [1967] 2 SCR 596, after considering earlier decisions, this Court
observed that "long and neritorious service" nust nmean | ong and unbroken
period of service neritorious to the end. As the period of service nust be
unbroken, so nust the continuity of neritorious service be a'condition for
entitling the workman to gratuity. If a workman conmits such m sconduct as
causes financial loss to his enployer, the enployer would under the genera
| aw have a right of action against the enpl oyee for the | oss caused and
nmaki ng a provision for w thhol ding paynment of gratuity where such | oss
caused to the enpl oyer does not seemto aid to the harnoni ous enpl oynent of
| abourers or workmen. The Court proceeded to state that the ni sconduct may
be such as to undermine the discipline in the workers - a case in/which it
woul d be extrenmely difficult to assess the financial [oss to the enpl oyer.

In Jarnail Singh v. Secretary, Mnistry of Hone Affairs and O's, [1993] '1
SCC 47, this Court had an occasion to consider the provisions of the
Central Civil Services (Pension) Rules, 1972. The definition of "pension"

i ncluded gratuity under Rule 3. Rule 9 conferred on the President right to
wi t hhol d or w thdraw pension in certain circunstances. The order was passed
agai nst the appell ant withhol ding pension and the entire anmpunt of death-
cum retirement gratuity otherwi se admssible to him The direction was
given on serious irregularities found to have been comrtted by the
appel l ant. The appel | ant chal |l enged t hat order unsuccessfully before the
Central Administrative Tribunal. He, therefore, approached this Court. Hi s
contention was that an anmount of gratuity could not have been wi thhel d.
Negativing the contention, the Court held that the power to wi thhold
gratuity was conferred on the President under the rel evant rul es and hence,
such action could not be said to be illegal. According to the Court, there
coul d be adjustnent of Government dues agai nst the amount of death-cum
retirement gratuity payable to Governnment servant.
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The ratio in R Kapoor, in our opinion, does not help the respondent as in
that case, the claimfor damages for unauthorized occupation agai nst the
appel l ant-retired enpl oyee was "pendi ng" and the proceedi ngs were not
finally disposed of. In the present case, the facts clearly reveal that the
| ast day of |awful occupation of quarter by the respondent was June 30,
1990 and before that date, the appellant Comm ssion had inforned the
respondent that his prayer for extension or retention of quarter had not
been accepted and he should vacate by June 30, 1990. If he would not vacate
the quarter, penal rent would be recovered fromhim He did not chall enge
the action of not extending the period nor the recovery of penal rent. He,
therefore, cannot make grievance against the action of the Comm ssion

Simlar is the case of Gorakhpur University. There retrial benefits were
wi thhel d to adjust anmount due fromthe enpl oyee but "disputed" by him This
Court noted that the enployee was keeping a quarter allotted to him and
continued to occupy after retirement. It was, inter alia, observed by this
Court that after the enployee retired, his request and application as per
practice for allotnent of quarters. in the nane of his son who was al so an
enpl oyee inthe University renai ned pending and no orders were passed

t hereon. Moreover, there were resolutions of the University to waive pena
rent and such benefits were granted to other enployees, but different
treatment was shown to hi mwhich constituted "hostile discrimnation" and
the act was thus ‘unreasonable’ . Though the enpl oyee retired in 1990 and
continued to keep the quarter up to 1996, the University did not choose to
take any action to evict him On the contrary, it acquiesced in his
occupation "by accepting regularly the normal rent". Thus, there was | ack
of bona fides on the part of the University.

In Wazir Chand v. Union of Indiaand O's., [2001] 6 SCC 596, a retired
enpl oyee continuously kept the quarter occupi ed unauthorisedly. He was
charged penal rent in accordance with rules and after adjustment of dues,
bal ance anmount of gratuity was paid to him He contended that it was
bounden duty of the Governnment not to withhold the gratuity amunt. The
Court, however, dism ssed the appeal observing that it was "unable to
accept" the prayer of the appellant. The Court observed that the appell ant
havi ng unaut hori sedly kept the government quarter was liable to pay pena
rent in accordance with rules and there was no illegality in-adjusting
those dues agai nst death-cumretirenent benefits.

Wazir Chand was considered in Gorakhpur University but the Court stated
that it was not clear fromthe facts whether the person was allowed to
retain the accommodati on on receipt of normal rent asin the University
case.

The matter can be considered fromanother angle also. It is well-settled
that the jurisdiction of the H gh Court under Article 226 of the
Constitution is equitable and discretionary. The power under that Article
can be exercised by the High Court "to reach injustice wherever it is
found". Before nmore than fifty years, in G Veerappa Pillai, Proprietor,
Sat hi Vilas Bus Service, Porayar, Tanjore District, Mudras v. Ranan & Ranan
Ltd., Kunbakonam Tanjore District and O's., [1952] SCR 583, the
Constitution Bench of this Court speaking through Chandrasekhara Aiyer, J.,
observed that the wits referred to in Article 226 of the Constitution are
obviously intended to enable the H gh Court to issue them"in grave cases
where the subordinate tribunals or bodies or officers act wholly without
jurisdiction, or in excess of it, or in violation of the principles of
natural justice, or refuse to exercise a jurisdiction vested in them or
there is an error apparent on the face of the record, and such act,

om ssion, error, or excess has resulted in nmanifest injustice.”

(enphasi s suppli ed)

Similarly, in the | eading case of Sangram Singh v. Election Conmi ssioner
Kotah & Anr., [1955] 2 SCR 1, dealing with the anmbit and scope of powers of
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Hi gh Courts under Article 226 of the Constitution, Bose, J., stated-

"That, however, is not to say that the jurisdiction will be

exerci sed whenever there is an error of law. The High Courts do
not, and should not, act as Courts of appeal under Art. 226. Their
powers are purely discretionary and though no limts can be placed
upon that discretion it nust be exercised along recognized |ines
and not arbitrarily; and one of the Iimtations inposed by the

Courts on thenselves is that they will not exercise jurisdiction in
this class of cases unless substantial injustice has ensued, or is
likely to ensue. They will not allow thenmselves to be turned into

Courts of appeal or revision to set right nmere errors of |aw which
do not occasion injustice in a broad and general sense, for, though
no | egislature can inpose limtations on these constitutiona

powers it is a sound exercise of discretion to bear in nind the
policy of the legislature to have di sputes about these specia

ri ghts decided as speedily as may be. Therefore, wit petitions
should not be lightly entertained in this class of case.™

(enphasi s suppl i ed)

The above principle has been reiterated and followed by this Court in
several subsequent cases.

As already adverted to by us herei nabove, the facts of the present case did
not deserve interference by the H gh Court in exercise of equitable
jurisdiction under Article 226 of the Constitution. The respondent-
petitioner before the Hi gh Court-, was a responsible officer holding the
post of Additional Director (Finance & Accounts). He was, thus, "gold
collar" enpl oyee of the Comm ssion. In the capacity of enployee of the
Conmi ssion, he was allotted a residential quarter. He reached the age of
superannuation and retired after office hours of February 28, 1990. He was,
therefore, required to vacate the quarter allotted to himby the
Conmi ssi on. The Commi ssion, as per its policy, granted four nmonths’ time to
vacate. He, however, failed to do so. H's prayer for continuing to occupy
the quarter was duly considered and rejected on rel evant and germane
grounds. The residential accommpdati on constructed by himby taking | oan at
the concessional rate fromthe Conmi ssion was | eased to Conmission, but the
possessi on of that quarter was restored to himtaking into account the fact
that he had retired and now he will have to vacate the quarter allotted to
hi m by the Commission. In spite of that, he continued to occupy the quarter
ignoring the warning by the Conm ssion that if he woul d not vacate | atest
by June 30, 1990, penal rent would be charged fromhim In our judgnent,
considering all these facts, the H gh Court was wholly unjustified in
exerci sing extraordinary and equitable jurisdiction infavour of the
petitioner - respondent herein - and on that ground al so, the order passed
by the Hi gh Court deserves to be set aside.

For the foregoing reasons, the appeals deserve to be allowed and are
accordingly allowed. The order passed by the Hi gh Court is set aside and
the petition filed by the respondent-petitioner is-ordered to be dism ssed.
In the facts and circunstances, however, there shall be no order as to
costs.




