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The sol e appellant was put to trial under Section 376/366 |IPC. He
was convicted by the Trial Court and sentenced to two years R 1. on each
count. He was also directed to pay a fine of Rs. 1000/- and in default further
sentence of 3 nonths R’1. Aggrieved thereby, two appeals were preferred
before the Hi gh Court. Appeal No. 147/84 was preferred by the accused
agai nst his conviction. Appeal No. 356/84 was preferred by the State for
enhancenent of the sentence. The Hi gh Court, by a comon order
di smi ssed the appeal filed by the accused and allowed the appeal filed by the
State. The sentence of the appellant was enhanced to 5 years R 1. and a fine
of Rs. 1000/- and in default further R 1. for 3 nonths. Aggri eved t hereby,
the present appeals have been filed by special |eave.

The factual matrix may be noted briefly:

The prosecutrix \026 Kumari~ Pushpa at the relevant tine was residing
with her parents Pandurang \ 026 PW1 and Vimal \026 PW13 at Khar Danda,
Munbai. The accused was known to the prosecutrix as they were residing
in the same locality. The accused was also a friend of the maternal uncle of
the prosecutrix. She used to visit her maternal uncle’s house where she used
to neet the accused. Pandurang, father of the prosecutrix was admtted at
K.E.M Hospital for treatment of his eyes. The prosecutrix used to take food
and tea to the hospital for her father

On 10th July, 1980, the prosecutrix had gone to the hospital at about
11.00 AM carrying food and tea for her father. Sheleft the hospital at
about 3.30 P.M Wile she was coning out of the gate of the KE M
hospital, the accused who was a taxi driver-net her at the gate and inquired
as to where she was going. The prosecutrix told the accused that she was on
her way to her residence. The accused told her that he had hi's own taxi and
he woul d drop her at her residence at Danda. Upon such offer, the
prosecutrix got into the taxi. Wen the taxi canme to-the Linking Road
Junction, the accused told her that his wife was admitted in Nanawati
Hospital and he woul d go and see his wife in the hospital and thereafter he
woul d drop her at her residence. The accused then took the taxi to a snal
hotel representing that it was Nanawati Hospital. The accused took her
i nside the roomof the hotel, bolted the roomfrominside and comrtted
rape on her by threatening that in case of her shouting, she would be
finished. Both of them cane out of the hotel roomand the accused dropped
her home at 5.45 P.M in his own taxi.

The prosecutrix reached horme bl eedi ng profusely from her private
parts. After half an hour, she becane unconsci ous. Her nother Vimal \026
PW 13 and her brother Eknath took her in a taxi to Bhabha Hospital. She
was examned by Dr. Dilip Chaniary \026 PW12 of Bhabha Hospital. After
she regai ned consci ousness at about 10.00 P.M she narrated the incident to
her nother that she was raped at about 5 P.M and told that she was bl eeding
fromher vagina since 5.30 P.M

PW 15, S.1. Bagal, who was attached to Bandra Police Station was
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i nti mated about the incident on tel ephone. PW15, alongwith a Police

Const abl e, reached Bhabha Hospital for inquiry. He contacted the
prosecutrix in the ward. He al so questioned her about the incident and
recorded her statenent. He also recorded the statenments of her nother

Vi mal and brother Eknath. He further made i nquiry about the age of the girl
fromthe brother and nother of the prosecutrix. Thereafter, he went to the
school where she studied | ast and coll ected the school |eaving certificate
from Khar Upper Municipal School on 11th July, 1980. PW15 did not

regi ster any case presunably thinking that the age recorded in the schoo

| eaving certificate was nore than 16 years and she was a consenting party to
sex. He was of the view that there was not enough material to register a
case. He also stated that he called the accused for further inquiry on 3-4
occasions but did not think it necessary to register the offence or to carry
further investigations. The conduct of PW15, S.|I. Bagal has been

conment ed upon and deprecated by both the Trial Court and the H gh Court,
which we may refer at an appropriate stage, if need be.

May be for any reason, best known to him PW15, S.|I. Bagal did not
regi ster the offence, but we are shocked to note that in a grievous offence
i ke rape being reported to the police, the concerned police officer did not
regi ster the case despite the fact that the prosecutrix had categorically stated
that the accused had forcible sexual intercourse with her which no doubt
woul d lead to the |osing of confidence of the public in the police
est abl i shnent .

VWen the matter stood thus, an unexpected devel opnment had taken
pl ace. PW5, Kashinath, a friend of the father of the prosecutrix infornmed
Pandurang (PW1) in the K EEM Hospital ‘about the incident. He was
shocked to hear the sane and after confirmng the same fromhis wfe
Vi mal and daught er Pushpa, agai nst the nedical advice, he got hinself
di scharged fromthe hospital on 9th Septenber, 1980 and made an
application dated 23rd Septenber, 1980 to the Commi ssi oner of Poli ce,
copi es of which were also sent to the Prine Mnister of India and the Chief
M nister of the State. After receiving the application dated 23rd Septenber,
1980, the Commi ssioner of Police forwarded the papers to A C P. Rodriques
who took away the investigations fromS.I. Bagal and directed PW14, S.I.
Parab to re-investigate the matter.

During the course of investigation, S.I. Parab recorded the statenents
of the witnesses including the prosecutrix and her parents and collected
rel evant docunents. It is revealed fromthe docunents collected by himthat
Pushpa's (prosecutrix) date of birth was 29th Novenber, 1964 and she was
bel ow 16 years of age at the tine of conmi ssion of offence on 10.7.1980.

The accused was arrested on 3rd Novenber, 1980 and during interrogation,
the accused took themto the Marwadi hotel at Juhu where the prosecutrix
was taken by him The panchanama was drawn vide Exh. 7. After close of
the investigation, a prina faci e case was established and a chargesheet
agai nst the accused under Sections 366/376 | PC and Section 57 of the
Bonbay Children Act was filed before the Additional Chief Metropolitan
Magi strate, 9th Court, Bandra, Bombay. Thereafter, the case was conmitted
to Sessions. Before the Sessions Court, the prosecution exam ned as many
as 14 witnesses and | ed docunentary evidence with regard to the
establ i shnent of the age of the prosecutrix and after the conclusion of 't he
trial, the accused was convicted and sentenced as stated above.

W have heard M. U U. Lalit, learned senior counsel for the
appel l ant and M. Sushil Karanjkar, |earned counsel for the respondent at
| engt h.

Before us the | earned Senior counsel for the appellant strenuously

urged that there are two date of births of the prosecutrix, one \026 29.11.1964
(recorded in the date of birth register of the Bonmbay G eater Minicipa
Corporation and regi ster of Kashibai Hospital, Santa Cruz, Bonbay, where

Pushpa was born); and second \026 29.6.1963 (the date of birth recorded in the
school |eaving certificate of Khar Upper Minicipal School) which have

created a doubt and are capable of two opinions \026 one in favour of the
accused and the other against the accused; the one in favour of the accused
shoul d be accepted and the accused be acquitted by giving himthe benefit of
doubt. He further contended that since the sexual intercourse is consensual
therefore, unless it is established that the prosecutrix is below the age of 16
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years, the accused is not liable to be punished in view of the definition of
‘rape’ under Section 375 of IPC nanely, clause sixthly. This subnission
deserves outright rejection
The question whether the date of birth of the prosecutrix is 29th
Noverber, 1964 or 29th June, 1963 is no nore in controversy.

The date of birth of the prosecutrix, as of 29.11.1964, has been
recorded concurrently by both the Trial Court and the H gh Court on
consi deration of the evidence of PW1, Pandurang, father of the prosecutrix
and PW 13, Vimal, nother of the prosecutrix, corroborated by the age of the
prosecutrix recorded in the date of birth register of G eater Bombay
Muni ci pal Corporation and the regi ster of Kashibai Hospital, Santa Cruz,
where the prosecutrix was born. The evidence of PW1 and PW 13, father
and not her of the prosecutrix supported by contenporaneous
docunent s/ regi sters produced by the prosecution like date of birth register in
Bonbay Municipal and the date of birth register in the hospital where the
prosecutrix was born-and the evidence of the doctor clearly establish that
the prosecutrix was born on 29.11.1964. Therefore, this question need not
detai n .us any | onger in view of the observations of this Court in the case of
Bhar wada Bhoginbhai Hirjibhai v. State of Gujarat AIR 1983 Suprene
Court 753, this Court held at para 5 page SC- 755:
"“A concurrent finding of fact cannot be reopened in an
appeal by special leave unless it is established: (1) that
the finding is based on no evidence or (2) that the finding
is perverse, it being such as no reasonabl e person coul d
have arrived at even if the evidence was taken at its face
value or (3) the finding is based and built on inadmni ssible
evi dence, which evidence, if excluded from vision
woul d negate the prosecution case or substantially
di scredit or inmpair it or (4) some vital piece of evidence
which would tilt the balance in favour of the convict has
been overl ooked, disregarded, or wongly discarded."

The present is not a case of such a nature which would warrant our
interference. That apart, what was recorded by the High Court is worthy to
be noted. In paragraph 13, the H gh Court has noted as under

"At the outset, it is required to be noted that the finding

recorded by the trial court that Pushpa was |ess than 16

years of age on the date of the conmi ssion of the offence

is not at all challenged by M. Samant."

Noticing the aforesaid observation of the H gh Court, this Court while
i ssuing notice on 19.7.99, noted as under
"Learned counsel for the petitioner contends that even
though the counsel for the petitioner in the H gh Court
did not challenge the age shown in the Birth Register,
there are materials for indicating that the said date cannot
be accepted as a correct one. He invited our attention to
the date of birth shown in the School Leaving Certificate.
According to the counsel if that is to be given credence
the prosecutrix would be far above the age of 16 years on
the date of occurrence. Question of consent will very
much depend upon the exact date of birth of the
prosecutrix. In the light of this we feel it necessary to
exam ne the record.”
(enphasi s _suppl i ed)

It is because of that observation we allowed the |earned counsel for
the appellant to make submi ssions on the question of date of birth.
We have al so perused the entire records.
The school certificate which has been relied upon by the accused is
mar ked Exh. 37, the translated copy of which reads:

"Khar - Danda Hi gher Secondary Marathi Schoo

Birth date of ex-student of said school \026 Pushpal a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

8

Pandurang Satrange, as per school Register is twenty
ninth June, Nineteen Sixty-three \026 29.6.1963.

Submitted dt. 11.7.80.
Sd/ -
For Principa
Khar Danda Hi gher
Secondary Marath
School . "

On a bare perusal of the certificate, it is noticed that it is not an
aut henti cated copy and no one has been exam ned to prove the age of the
prosecutrix recorded in the school certificate.

PW 1, Pandurang is the father of the prosecutrix. He has stated that
hi s daughter Puspha (prosecutrix) was born on 29.11.1964. He has al so
stated that Pushpa was born at Kashibai Hospital, Santa Cruz, Bonbay. This
Wi tness was subjected to | engthy cross-exami nation but his statenment that
the prosecutrix was born on 29.11. 1964 renai ned uni mpeached. 1In fact, in
the cross-exam nation, this witness clarified that the date of birth given in
the school was incorrect and he further clarified that the correct date of birth
of Pushpa-is 29.11.1964. It is a conmon know edge that very often parents
furnish incorrect date of birth to the school authorities to make up the age in
order to secure admi ssion for their children. Therefore, we do not see any
infirmty in the statement of the witness, who is the father of the prosecutrix,
stating that the prosecutrix was born on 29.11.1964.

PW 13, Vimal /is the nother of the prosecutrix. She has also stated
that her daughter, Pushpa (prosecutrix) was born in Kashibai Hospital, Santa
Cruz, Bombay on 29.11.1964. To prove this, the prosecution has exani ned
Dr. Shashi kant Awasare, who is one of the proprietors of Dr. Kashiba
Nur si ng Hone, Santacruz (West), Minbai. He has produced the registers
for the year 1964. He has also produced the entry at Sr. No. 293, Exh. 18.
The entry shows that Vinmal \026 PW 13 gave birth to a female child on 29th
Noverber, 1964. The prosecution has al so produced a Certificate of Birth
Regi stry of Municipal Corporation of G eater Bonbay which shows the
registration of a female child of Pandurang \026 PW1 and Vimal \026 PW13 and
the date of birth is shown as 29.11.1964. To prove this the prosecution has
produced on record the birth regi ster Book No. 24 of Muinicipal Corporation
of Greater Bonbay showi ng entries from4th Novenber, 1964 to 5th
February, 1965. The entry at Sr. No. 542 dated 16th January, 1965 is in
respect of the birth of the female child to Vimal and the birth date is shown
as 29th Novenber, 1964. These two uni npeachable docunments clearly
corroborate the statements of PW1 and PW13 in all material particulars that
the prosecutrix was born on 29th Novenber, 1964. Men nmay lie but the
docunents do not. These two uni npeachabl e docunents clearly establish
the fact that PW4, Pushpa was born on 29t h Novenber, 1964. Therefore,
she was bel ow 16 years of age on 10.7.1980 and her consent, if ‘any, is
i material under clause sixthly of the definition of 'rape’ under Section 375
| PC.

M. Lalit referred us to the evidence of Dr. Bhinrao \'026 PW10. Dr.

Bhi ntao was the medical officer, Police Hospital Nagpada, before whomthe
prosecutrix was produced on 3.11.80 for nedical examination. Accordingto
him she had fourteen teeth (7/7) in upper jaw and thirteen teeth in | ower
jaw. The doctor opined, anong others, that her hymen showed ol d heal ed
tears at 3-9 O clock position. For the determ nation of the age of the
prosecutrix, PW10. - Dr. Bhinrao has stated as under:

"I x-rayed for ossification test. | took her x-rays of wist,

el bows and shoul der joint. Elbowjoint is united which

unite at the age of 13/14 years. The wist joint is united

which unites at the age of 16/17 yrs. The shoul der joint

is united which unites at the age of 18 years. From

physi cal findings and ossification test and secondary sex

characteristics | amof the opinion that the age of the gir

Pushpa was 18-19 years with error of margin 6 nonths

on either side. Fromthe finding of internal exam nation

of external genitals | amof the opinion that the said gir
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was subjected to sexual intercourse. Notes of
exam nation prepared by nme. It bears ny signature and
al so of Dr. Gawane."

It is urged before us by M. Lalit that the determ nation of the age of

the prosecutrix by conducting ossification test is scientifically proved and,
therefore, the opinion of the doctor that the girl was of 18-19 years of age
shoul d be accepted. W are unable to accept this contention for the reasons
that the expert nedical evidence is not binding on the ocul ar evidence. The
opi nion of the nedical officer is to assist the court as he is not a wtness of
fact and the evidence given by the nedical officer is really of an advisory
character and not binding on the wi tness of fact.

In the case of Madan Gopal Kakkad v. Naval Dubey and Anr.

(1992) 3 SCC 204 this Court has considered a simlar question and pointed
out in paragraph 34 at page SCC 221 as under

"34. A nedical witness called in as an expert to assist the

Court is not a witness of fact -and the evidence given by

the medical officer is really of ‘an advi sory character

gi ven on the basis of synptons found on exam nation

The expert witness is expected to put before the Court al

mat eri al s-inclusive of the data which induced himto

cone to the conclusion and enlighten the Court on the

techni cal aspect of the case by explaining the ternms of

sci ence so that the Court although, not an expert may

formits own judgnent on those materials after giving

due regard to the expert’s opinion because once the

expert’s opinion is accepted, it is not the opinion of the

medi cal officer but of the Court."

We are of the opinion that this contention of the counsel for the

appellant will be of no-assistance in the face of evidence of fact fromthe
nouth of PW1 father and PW13 nother, well corroborated by the register

of the date of birth of Bonbay G eater Minicipal Corporation and the

evi dence of Dr. Shashi kant Awasare, who i's one of the proprietors of Dr.

Kashi bai Nursing Home, Santa Cruz (West), Minbai, produced by him

whi ch shows that PW4 Pushpa was born on 29. 11. 64.

In the case of determination of date of birth of the child, the best

evidence is of the father and the nother. In the present case, the father and
the nother \026 PW1 and PW13 categorically stated that PW4 the

prosecutrix was born on 29.11.64, which is supported by the uninpeachable
docunents, as referred to above in all material particulars. These are the
statenments of facts. |If the statenments of facts are pitted against the so called
expert opinion of the doctor with regard to the determ nation of age based on
ossification test scientifically conducted, the evidence of facts of the forner

will prevail over the expert opinion based on the basis of ossification test.
Even as per the doctor’s opinion in the ossification test for determnation of
age, the age varies. |In the present case, therefore, the ossification test cannot

formthe basis for determ nation of the age of the prosecutrix on the face of
wi tness of facts tendered by PW1 and PW 13, supported by uni npeachabl e
docunents. Nornally, the age recorded in the school certificate is
considered to be the correct determ nation of age provided the parents
furnish the correct age of the ward at the tine of admission and it is
authenticated. |In the present case, as already noted, the parents had adnitted
to have given an incorrect date of birth of their daughter, presumably with a
view to nake up the age to secure adm ssion in the school. Apart fromthis,
as noticed earlier, the school certificate collected by PW15 S.I. Bagal was
not an aut henti cated docunent. No body was produced to prove the date of
birth recorded in the school certificate. The date of birth recorded in the
school certificate as 29.6.63 is, therefore, belied by the uninpeachable
evidence of PW.- 1 & 13 and contenporaneous docunents |ike date of

birth register of Greater Bonbay Minicipal Corporation and the register of
the Nursing Home where the prosecutrix was born and proved by Dr.

Shashi kant Awasare, as noted above.

Besi des aforesaid, |ooking into the statement of PW4 Pushpa

(prosecutrix), we are clearly of the view that the prosecutrix had been
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ravi shed sexually by force and agai nst her wi shes. This is what the
prosecutrix stated before the Court:

"I know accused Vishnu who is sitting in the dock

Accused is residing in our locality. Accused used to visit

ny maternal uncle' s place. P.W3 Tulsidas is ny

mat ernal uncle. Two or three nonths prior to the

incident nmy father was admitted in KEM Hospital for

the treatnment of his eyes. | used to go to see ny father at
K.E.M Hospital. | used to go to serve food and tea to

ny father at hospital. On 10/7/80 | reached the hospita

at about 11 a.m | served ny father food and tea and

left hospital at about 3.30 p.m Then | canme to the gate
of KEEM Hospital. Accused net ne at gate. Accused
asked me to where | was going. | told himl| was going
hone. Then accused represented to ne that he had got
his own taxi and he also further represented that he
woul d | eave ne at ny residence at Danda. Then | sat
with himin his taxi. W both were alone in the taxi.
Accused was driving the taxi. W canme to Linking Road
Junction that tinme he was taking the taxi towards other
side of Danda. 1 told himl was getting |late then he
represented tone that as his wife (my aunty) was in
Nanawati Hospital, he woul d see her and drop nme at ny

residence. | do not know the name of the wi fe of the
accused. | refused to acconpany himin the hospital, he
told ne that within 5 m nutes he would l'eave ne at ny
residence. | requested himto first drop nme at Khar

Danda. Accused drove taxi towards Juhu side.

Accused stopped the taxi near on-chaw and represented
to ne that it was Nanawati Hospital. | also felt that it
was hospital so | got down. Then he took ne _in one

room He closed the door of that room He threatened
me to finish if | shout. Then he made ne lie down on the
cot. He renoved ny skirt and underwear and had

forcible sexual intercourse with me.” He put his private
part in nmy private part forcibly. (| He had a sexua
intercourse with nme against ny consent. Then we cane

out of that hotel fromthat room  Then he dropped ne at
ny residence at about 5.45 p.m in his taxi."

This witness was subjected to | engthy cross-exam nation. The trend
of the entire cross-examnation is on the |line of consensual sex, which has
been deni ed by the prosecutrix.

The accused in Section 313 Cr.P.C. statenent has conpletely denied
that he had any sexual intercourse with the prosecutrix. Question No. 19
(page 154 of original record) was put to himabout the statement of the
prosecutrix regarding forcible intercourse with her on the fateful day, to
which he replied, "This is false". Question No. 64 (page 167 of original
record) was put to himas to whether he wished to say anything nore in his
defence, to which he replied, "I aminnocent and falsely involved in this
case." How he was falsely inplicated has not been expl ai ned.

The statenent of the prosecutrix, in our view, is quite natural, inspires
confi dence and nerits acceptance. In the traditional non-perm ssive bounds
of society of India, no girl or woman of self respect and dignity would
depose fal sely inplicating sonebody of ravishing her chastity by sacrificing
and jeopardizing her future prospect of getting nmarried with suitable nmatch.
Not only she would be sacrificing her future prospect of getting married and
having famly life, but also would invite the wath of being ostracized and
outcast fromthe society she belongs to and also fromher famly circle.
Fromthe statenent of the prosecutrix, it is revealed that the accused i nduced
her to a hotel by creating an inpression that his wife was admitted in the
hospital and that he woul d see her first and then drop the prosecutrix at her
resi dence whereas, in fact, she was not adnmitted in the hospital. On the
pretext of going to Nanawati hospital, he took her to a hotel, took her inside
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a room closed the door of the room threatened her to finish her if she
shouted and then forcibly ravished her sexually. In our view, a clear case of
rape, as defined under Section 375 clause thirdly of IPC has been
establ i shed against the accused. It is now a well-settled principle of |aw that
convi ction can be sustained on the sole testinmony of the prosecutrix, if it
i nspires confidence.

We now say sonething about PW15, S.1. Bagal, who refused to
regi ster an offence and on whom both the Trial Court and the Hi gh Court
have comented, and in our view correctly. The Trial Court in paragraph
34 of the Judgnent observed as under
"It is a pathetic situation, when the citizen is confronted
with the dishonest police officer. | amconstrained to
observe that the investigation done by S.1. Bagal P.W 15,
is not only suspicious but al so di shonest and out and out

in favour of the accused. | ammaking this observation
with responsibility. ~ | have scrutinized carefully the 3
statenments recorded by S'I. Bagal they are very cryptic
and favourable to the accused. 'He did not care to
ascertain the correct age of the victimgirl, in a

ki dnappi ng and rape case. He did not register an offence
agai nst the accused. | fail to understand as to what

interrogation of the accused he has done. He has
obt ai ned the signature on the statement of P. W4 Pushpa
and Eknath and right hand thunb inpression on the
statenment of Snt. Vimal for what reason, | do not
understand, on three statenments. At |east he could have
regi stered the offence for kidnapping after taking extract
of birth fromthe school. |If he wanted to ascertain the
correct date from her father Pandurang and he was aware
that P.W1 Pandurang was in K.E.M Hospital and he

wanted to obtain Hospital record, but he never cared to
visit KEEM Hospital and to record the statenent of
Pandurang. He was trying to shift the burden on the

Senior P.I. Sharma. Merely, he had produced these three
statenments in a routine manner before P.l. Sharma, on the
next day. There is no guarantee that he had faithfully
recorded statenments of all these three witnesses. The
reading of the three statenents clearly indicates that
those are conpletely in favour of the accused. The entire
conduct of S.1. Bagal in the investigation has a snell of
suspi ci on and di shonesty. "

The High Court al so observed about the conduct of PW15, S.1. Baga
as under:
"I'n the present case, the investigation conducted by S/l

Bagal was conpletely defective and casual. ‘He has not
even regi stered the offence. The learned trial Judge has
observed that the attitude of S.I. Bagal was conpletely

di shonest and partial to the accused. On closer scrutiny

of the record, we are inclined to agree with the
observations of the |earned Judge. W have reason'to
believe that S.I. Bagal deliberately refused to register the
of fence in order to help the accused at the costs of the
prosecutrix. But despite this deficiency, the prosecution
has successfully proved the offence of rape. W have,
therefore, no hesitation in confirmng the conviction
recorded by the trial court under Section 376 of the IPC"

In the facts and circunstances of this case, the comrents nade by the
Trial Court and the Hi gh Court about the manner in which S.1. Baga
conducted the first investigation are well justified.

In the prem ses aforestated, we see no infirmty in the well-nerited
concurrent findings recorded by two courts below. The appeals are
di smi ssed. The appellant is on bail. H's bail bonds and surety stand
cancelled. He is directed to be taken into custody forthwith to serve out the




http://JUDIS.NIC IN

SUPREME COURT OF | NDI A

Page 8 of 8

remai ni ng part of sentence.
wi thin one nonth.

Conpl i ance report should be sent to this Court




