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JUDGMENT

R V. RAVEENDRAN J.

The conmmon j udgment and order dated 23.6.2006 of the Bonbay
Hi gh Court in Wit Petition (L) No. 887 of 2006 and connected cases is
under chal l enge in/this appeal by special leave. The appeal relate to the
interpretation of Regulation 12 (2)& (4) of = "Regul ati ons on Graduate
Medi cal Education 1997" framed by Medical Council of India (for short
"MCl Regul ations’). The description of appellant is pernitted to be corrected
by showi ng the Deputy Registrar as representing the Appellant University,
i nstead of the Deputy Registrar of the Appellant University being shown as
the appel |l ant.

2. The appel l ant-University (referred-as 'the University’') was established
under the Maharashtra University of Health Sciences Act, 1998. The private
respondents (' students’ for short) are prosecuting MBBS course in different
Medi cal Coll eges affiliated to the University. They appeared for the 11

MBBS Part Il exam nation conducted by the University in Decenber, 2005.

The subjects were General Medicine, General Surgery, Cbstetrics &
Gynaecol ogy and Paedi atrics. The results were published on 18.2.2006. The
students were shown as having failed in one or nore subjects and as a
consequence, as having failed in the exam nation. Feeling aggrieved, they
filed wit petitions before the Bonbay H gh Court. They contended that the
standards or criteria for passing adopted by the University were contrary to
the MCI Regul ations; that on the nmarks obtai ned by them they ought to

have been decl ared as having passed in the subjects; and that the University
had shown themas 'failed by applying Causes 56(2) and 57 of 'the

Anmended University Ordi nance 1/2002 which wongly interpreted clauses

(2) and (4) of Regulation 12 of the MZ Regul ations. They, therefore, sought
a declaration that clauses 56(2) and 57 of the University Odinance 1 of
2002 and the consequential University Notification No.5 of 2006 dated
20.2.2006 were illegal and ultra vires the Indian Medical Council Act, (1956,
that is Regulation 12 of MCl Regul ations franmed under section 33 of the

said Act. They al so sought a direction for re-determ nation of their results in
the failed subjects by applying and adopting the procedure prescribed in
regul ation 12 of MCl Regul ations and declare them as having passed in the
subj ect/s and consequently the examnation. In the said wit petitions, the
Uni versity, the Medical Council of India ("M’ for short) and the Medica
Col I eges were inpl eaded as respondents.

3. The High Court allowed the wit petitions by common judgnent dated
23.6.2006. It held that clauses 56(2) and 57 of amended University

Ordinance 1 of 2002 is illegal and void being inconsistent with and violative
of MJ Regulation 12. It also held that MCI Regul ation No.12(4) will have

to be read and understood in the manner clarified by MCl, in its letter dated
17.9.2002. It directed the University to recal culate the narks based on the
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MCl's clarification of its Regulation 12(4). The said decision is challenge by
the University in this appeal

Rel evant provisions :

4. In exercise of the powers under section 33 of the Indian Medica
Council Act 1956, the Medical Council of India with the previous sanction
of the Central Governnent nmade the "Regul ati ons on G aduate Medica
Education 1997 . Chapter 1V of the Regulations relates to exam nations. W
extract bel ow rel evant portions of Regulation 12 dealing wth exam nations:

12. Exam nati on Regul ati ons.
Essentialities for qualifying to appear in professional exam nations.

The performance in essential conmponents of training are to be
assessed, based on:

(1) At't endance

75% of attendance in a subject for appearing in the examination is
conpul sory inclusive of attendance in non-lecture teaching i.e.

sem nars, group discussions, tutorials, denobnstrations, practicals,
Hospital (Tertiary, Secondary, Primary) postings and bed side
clinics, etc.

(2) I nternal Assessnent

(i) it shall be based on day-to-day assessment (see note),
eval uation of student assignnent, preparation for sem nar
clinical case presentation etc;

(ii) regul ar periodi cal exam nations shall be conducted
t hroughout the course. The question of nunber of
examnations is left to the institution;

(iii) day-to-day records should be given inportance during
i nternal assessnent;

(iv) wei ght age for the internal assessnent shall be 20% of the
total marks in each subject;

(v) student must secure at |east 35% marks of thetotal nmarks
fixed for internal assessnent in a particular subject in-order

to be eligible to appear in final university exam nation of

that subject.

Not e :

Internal assessment shall relate to different ways . in which students
participation in |l earning process during senesters is eval uated.
Sone exanples are as follows :

X X X X X
(3) Uni versity Exam nations

Theory papers will be prepared by the exam ners as prescribed.
Nat ure of questions will be short answer type/objective type and

marks for each part indicated separately.

Practicals/clinicals will be conducted in the | aboratories or hospita
wards. Objective will be to assess proficiency in skills, conduct of
experiment, interpretation of data and | ogical conclusion. Cinica
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cases shoul d preferably include common di seases not esoteric
syndrones or rare disorders. Enphasis should be on candidate's
capability in eliciting physical signs and their interpretation.

Vi val/oral includes eval uation of managenent approach and
handl i ng of energencies. Candidate’s skill in interpretation of
conmon investigative data, x-rays, identification of specinens,
ECG etc., also is to be evaluated

The exami nations are to be designed with a view to ascertain
whet her the candi date has acquired the necessary proficiency for
know edge, minimumskills along with clear concepts of the
fundanental s which are necessary for himto carry out his

prof essional day to day work conpetently. Evaluation will be
carried out on an objective basis.
X X X X X
(4) Distribution of marks to wvarious disciplines
(‘A) First professional examination (Pre-clinical subjects)
(a) Anat ony
Theory - Two papers of 50 marks each 100 marks
Oal (Viva) 20 marks
Practi cal 40 marks

I nt ernal Assessnent

(Theory-20; Practical -20) 40 mar ks
TOTAL 200 marks
(b) XXXXXXX
(c) XXXXXXX
Pass : In each of the subjects, a candidate nust obtain 50%in

aggregate with a m ni mum of 50% i n Theory including orals
and m ni mum of 50% in Practicals.

Clause (4) of MOl Regulation 12 sets out the distribution of marks to

various disciplines and the Heads of Passing in each subject, in respect of
the examinations relating to First Professional, Second Professional, Third
Prof essional Part-1, and Third Professional Part-11. W have extracted only a
portion of clause (4) relating to the distribution of marks in regard to one
subject -- "Anatony" (which is a first MBBS subject) by way of illustration.

5. When a doubt was raised about the nmanner of giving effect to M
Regul ation 12(4), Ml by its letter dated 17.9.2002, addressed to a Medica
College in Kerala, gave the following clarification

"It may be observed fromthe above that out of the total of 200 marks for
the subject of Anatony, 40 marks i.e. 20% of the total marks have been
provided for internal assessnent (theory - 20 marks and practical - 20). As
regards the candi date obtaining 50%in Theory including orals and

m ni mum of 50% i n practical prescribed under "distribution of marks of
various disciplines", it may be pointed out that so far as Anatony is
concerned, a student has to obtain a mninmmof 70 marks in theory out of

a total of 140 marks (100+20+20=140) and a m ni mum of 30 marks out of

a total of 60 marks in practical (40+20). Further, the student has also to
obtain a m ni mum of 50% of marks in internal assessnent prescribed for

each subject. For exanple, in Anatony, he has to obtain a mninum of 20
marks out of total 40 marks earmarked for internal assessment. Thus there
is no contradiction in the percentage of marks prescribed for passing of an
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exam nati on as per the regul ations."

6. Ordi nance 1 of 2002 (anended) of the University regul ates the
conduct of exam nations by the University. The rel evant clauses of the said
Ordi nance are extracted bel ow :

"56. 2 Heads of passing of various courses in their respective faculties
will be as under

56.2.1 Medical

(i) Theory + O al

(ii) Practi cal

(iii) I nternal Assessment (Theory + Practical)

XXXXXXXX

56. 3. The candidate to be eligible to pass in a subject shall pass in all

heads of passing inthe respective subject in the sane attenpt.

"57. The Standard of passing : A candidate to be eligible to pass the
exam nati on must have obtained not [ ess than 50% of marks in
each of the passing heads of the respective subject.”

7. The university issued the follow ng Notification No. 5 of 2006 dated
20. 2. 2006 regarding the standard of passi ng/ Heads of passing for MBBS
course :

"Based on Medi cal Council of India Notification No.164 dated
16th Cctober, 2003 and Hon"ble H gh Court Ruling dated

12/ 12/ 2003, standard of passing as prescribedin Rule 57 of
Ordi nance 1/2002 (Anended) for passing in Internal

Assessnent Head with thirty five percent marks is nandatory to
appear in University Level Exam ntion (Theory, Practical &
Oral) in the respective subject.

"Head of Passing’ and ’'Standard of Passing’ will be as under :-

Head of Passing St andard of Passing
(A) THEORY + ORAL 50% MARKS.
(B) PRACTI CAL/ CLI NI CAL 50% MARKS.
(O | NTERNAL ASSESSMENT 35% MARKS

( THEORY + PRACTI CAL) (For Eligibility)

(Refer Notification No.9/2006)

(D) AGCGREGATE OF ALL THE 50% MARKS

ABOVE MENTI ONED HEADS

OF PASSI NG'

Stand of the University :

8. The University contends that clause (4) of MZ Regulation No. 12, is
cl ear and unanbi guous. It requires a candidate, to pass in a subject, to obtain
a minimmof (a) 35%in internal assessnent (for eligibility), (b) 50%in
Theory including Oals, and (c) 50%in Practicals, and (d) 50%in the
aggregate. According to the University, in respect of a subject where the
maxi mum mar ks are 200 (break-up being Theory 100, Oral 20, Practicals

40, Internal Assessnent 40 nade up of 20 for Theory and 20 for Practicals),
a student to pass in the subject, should after becom ng eligible by securing
35%in internal assessnent, appear in the University exam nation and secure
a mnimum of 60 marks out of 120 marks in Theory plus Oral, and m nimum

of 20 marks out of 40 marks in the Practicals. He should al so secure 100
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mar ks out of 200 marks being the aggregate of University exam nation
(externals) and internal assessnment. It is contended that only the narks
secured in the University exam nation (Externals) should be considered for
ascertai ni ng whet her a candi date has secured the required m ni mum marks

in Theory (plus Orals) and Practicals; and that the internal assessnent marks
for Theory and Practicals cannot be clubbed with the marks secured in the
external exam nation relating to Theory (plus Orals) and Practicals to find
out whet her a student has passed under the head of Theory (plus Orals) and
the head of Practicals. It is subnmitted that the internal assessnent marks are
rel evant only for providing eligibility for University exani nation and for
pur pose of passing under the head of aggregate. It is pointed out that Rule
12(4) requires the candidate to secure 50%in "Theory including Orals" and
not 50%in "Theory, including Orals and internal (Theory)". Simlarly Rule
12(4) requires a mninmumof 50%in "Practicals" and not "Practical plus
internal (practicals)". 1t is contended that if the MJ Regul ati ons had

i ntended that the internal assessment marks should be clubbed with the

ext ernal exam nation marks, Regul ation 12(4) woul d have specifically stated
that the candi date has to secure mni numof 50%in ' Theory including Oals
and Internal (Theory)' and mninmumof 50%in 'Practicals including Interna
(Practicals)’. It is pointedout that where the marks were to be cl ubbed
toget her, the Regul ati on Maki ng Authority had specifically nmade a provision
for such clubbing. For exanple, in respect of the head of passing of
"Theory", the Regul ation Maki ng Authority has specifically indicated that
"Orals’ marks shoul d be el ubbed with Theory marks. The subm ssion of the
University is that 'when MCI has deliberately omtted and excluded interna
assessment marks for passing under the head of Theory (plus orals) and
Practicals, it is inperm ssible to include them under those heads, as
contended by the students and by MCl. It is submitted that clauses 56(2) and
57 of anended University O di nance No.1/ 2002 nerely give effect to M

Regul ation No.12(4) and the said clauses of the University O dinance are
not inconsistent with MCl._Regul ation No.12(4).

9. The University also contends that the intention of the Regulation
Maki ng Authority is to give the doni nant-and pre-eninent position to the

Uni versity examni nation, because the students are assessed by externa

exam ners in an objective manner. On the other hand, as the interna
assessment is done by the faculty of the Medical College where the

candi dates are students, an elenment of subjectivity is'likely to creep in
Therefore, the weightage for internal assessnment has been restricted to only
20% of the total marks under MCl Regulation 12(2)(iv). It is pointed out that
if MCl Regulation 12(4) is interpreted.in the manner suggested by the
students, instead of maintaining the ratio of 4:1 (that is 80:20), the ratio
bet ween external exam nation marks and internal assessnment narks woul d

becorme 2:1 (that is 40:20) in regard to Practicals, which is not intended. It is
submi tted that any process or nethod which dilutes the external assessnent
result by addition of internal assessment marks, is to be avoided. 1t is further
submitted that Regul ation 12(4) contenpl ates and requires a candi date

shoul d pass under distinct heads firstly by securing 35%in interna
assessment, then by securing mninmumof 50%in the external exam nations,

that is Theory (plus Orals) and Practicals, and | astly by securing 50% of the
aggregate (of externals and internals). This neans-that internal assessnent
marks are to be clubbed with the exam nation marks only under the head of
aggregate; and for finding out whether the student has passed in Theory

(plus Orals) and Practicals, only the University exam nation (external) marks
are to be considered. It is contended that a candidate who fails in the externa
exam nation (either Theory or Practicals) by not securing the m ni num of

50% cannot be permtted to pass the subject by borrowing fromthe interna
assessment marks when there is a |likely chance of internal assessnent nmarks
being liberally granted by the college faculty. The high marks that is
normal |y associated with internal assessment, if given undue prom nence in
assessing the overall perfornance, may defeat and dilute the very

exam nati on process by enabling failed students to pass the examination. It
is subnmitted that the students (the wit petitioners) having failed on being
assessed in the manner provided under Regul ation 12(4) made explicit under

cl auses 56(2) and 57 of anended University Ordinance 1/2002 cannot be
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permtted to contend that they have passed the subject by putting forth a
wrong interpretation of M Regulation 12(4).

10. It is submtted that the clarification relating to MCI Regul ation 12(4),
inthe letter dated 17.9.2002 by sonme official of M, cannot be treated as a
clarification by MCl as the Regul ation Making Authority. It is further
submitted that such clarification cannot be used to defeat the purpose and
intent of the Regulation 12(4). Lastly, it is submtted that where the M

Regul ation is capable of nore than one interpretation, the interpretation that
is chosen by the University for fornulating its exami nation O dinance

shoul d prevail, as University has an equal stake in determining the quality

and content of its exam nation.

Stand of the students (supported by MIl):

11. Respondents submt that each subject has a Theory segnment and a
Practical s segnent and each of those segnents is subjected to two types of
assessment: an external assessnent (by way of University exam nation) and

an internal assessnment (by the college faculty). Regulation 12(4) requires a
candi date to obtain m nimum of 50% i n Theory, which neans ’'Theory

(external and internal)’ and not nerely 'Theory (external)’. Simlarly, when
Regul ation 12(4) requires mni mum of 50% marks in 'Practicals’, it neans
"Practicals (external and internal)’ and not nmerely 'Practicals (external)’.
Wiile interpreting the words ' Theory’ and ’'Practicals’, the interna

assessment part cannot be omitted or ignored. As Theory (internal) forns

part of ’'Theory’ and 'Practicals (internal)’ fornms part of 'Practicals’, they were
not specifically mentioned in the criteria for passing stated in Ml

Regul ation 12(4). Only when sonething which did not formpart of 'Theory’

had to be included, as for exanple - "Orals’, it was necessary to nention it as
an itemto be included. It is, therefore, contended that for ascertaining

whet her a student has passed in a subject by securing the mnimmof 50%

in 'Theory including Oals’, the assessnment should be with reference to

"Theory - both external and internal as also Orals’, and simlarly, for
Practicals, the assessnment should be with reference to 'Practicals -- both
external and internal

12. Learned counsel for M supported the interpretation put forth by the
students. He contended that in Medical education, internal assessnent is an
important feature. Therefore MClI Regulations made final assessnent of
performance of a student, a blend of external assessnent and interna
assessnment, by providing a weightage for internal assessnent at 20% of the
total marks in each subject. Consequently such wei ghtage shoul d be

i ncorporated under all three heads of passing, namely (i) aggregate, (ii)
Theory including orals, and (iii) Practicals. If internal assessnent is to be
excluded and only the performance in the University exanm nation is to be
consi dered for passing in Theory or in Practicals, it would anmunt to

denyi ng the wei ghtage for internal assessnent provided in MCl | Regul ation
12(2)(iv). It is submitted that the University's interpretation of Regulation
12(4) as manifested in Rule 56(2) and 57 of the anended University

Ordi nance 1/2002, violates Regulation 12(2)(iv) and 12(4) of the M
Regul at i ons.

Hi gh Court’s view

13. The High Court has accepted the interpretation put forth by the
students, as the clarification given in MCl's letter dated 17.9.2002 (extracted
in para 5 above) supports the said interpretation. The Hi gh Court felt that
when the Authority which nade the sub-ordinate legislation clarified the
neani ng of a Rule or Regulation made by it, it should be accepted by the

courts unless the resulting interpretation is absurd on contrary to the

| anguage of the regulation. The H gh Court therefore neither exanined the

pur pose of the regulation or the wording of the regulation
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14. The Hi gh Court had on an earlier occasion considered the very issue
relating to the validity of clauses 56(2) and 57 of amended University

Ordi nance 1 of 2002 in Sheetal A. Abhyankar vs. Mharashtra University of
Heal th Sciences [WP No. 5725 of 2003 and connected cases decided on
12.12.2003]. There also the MCl had supported the contention of the
students. The H gh Court had negatived the said contention and hel d that

cl auses 56 and 57 were in consonance with MCl Regul ation 12. The High

Court held :

"Apart fromthe fact that there is no inconsistency with Regulation 12, it
will be seen that wherever the Medical Council of India or University
desired to club certain assessnent, have specifically provided for the
same. Regulation 12 specifically provides while dealing with the fina

exam nation that in order to pass in each subject the candi date nust obtain
50% i n aggregate with mni mum of 50%in theory including orals and

m ni mum of 50% in practical/clinical. The council wherever intended to

i nclude sonething it specifically provided for it \005\005."

It proceeded to hold that a student must obtain 50%in theory including orals
and 50%in practical s/clinicals and inclusion of internal assessment marks
was i nperm ssible. Unfortunately, the earlier decision in Sheetal

A. Abhyankar was not ‘foll owed by a co-ordinate Bench in the judgnment

under appeal. Two reasons are given for not followi ng the earlier decision
The first is that the minimuminternal assessnent marks required for
becoming eligible to take the final exam nation had been reduced from 50%
to 35% by anendrment to MCI Regual tion12(2)(v) vide Notification dated

15. 10. 2003. The second is that M had given a clarification regarding the
manner of giving effect to Regulation 12(4) on 17.9.2002 which permtted

cl ubbi ng of internal assessnent marks with the external exam nation marks,
for the passing head of 'Theory with Orals’ and 'Practicals’, and the said
clarification by MCl had been accepted by the Kerala High Court in K

Fahad Mohaned vs. Calicut University [WA'No. 1777 of 2002 deci ded on
25.9.2002] and other cases. W find that neither of the two reasons given by
the Hi gh Court in the judgnent under appeal for not following its earlier
deci sion in Sheetal A Abhyankar is valid. The anmendnent to Regul ation
12(2)(v), reducing the eligibility marks in internal assessnent from50%to
35% was specifically noticed in para 16 of the earlier judgnment. Simlarly
the clarification by MCl supporting the interpretation put forth by the
students was al so noticed, though the letter dated 17.9.2002 as such was not
referred. Both the two contentions were considered and rejected. Merely
because the Kerala H gh Court had accepted the clarification of the M, the
Bonbay Hi gh Court could not have ignored a binding precedent of a co-
ordinate Bench. If it wanted to take a different view,judicial propriety
required that the natter be referred to a | arger Bench. Be that as it may. W
find it difficult to sustain the reasoning of the H gh Court in the judgment
under appeal

VWhat is the intent of MCl Regul ation 12(4)~?

15. MCI has been set up as an expert body to control the m ninmum
standards of nedical education and to regul ate their observance. The

regul ations franed by the Ml with the previous sanction of the Centra
CGovernment, in regard to any of the matters referred to in section 33 of the
I ndi an Medi cal Council Act, 1956, will have statutory force and are

mandat ory. Universities must necessarily be guided by the MCl Regul ations.
Any regul ati ons nade by the Universities which are inconsistent with the

MCI Regul ations, or which dilute the criteria laid dowmm by M wll not be
valid to the extent of inconsistency or dilution. [Vide: State of Tam | Nadu
vs. Adhi yaman Educational and Research Institute - 1995 (4) SCC 104,

Medi cal Council of India vs. State of Karnataka - 1998 (6) SCC 131, and

Dr. Preeti Srivastava vs. State of Madhya Pradesh - 1997 (7) SCC 120]. It,
therefore, follows that if clauses 56(2) and 57 of anended University
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Ordi nance 1 of 2002 are inconsistent with MCI Regulation 12(4), they will

be void to the extent of inconsistency. On the other hand, if the said clauses
nerely inplement, or nake explicit what is inplicit in M Regulation

12(4), then they will be valid and binding.

16. The point in controversy in regard to interpretation of MZ Regul ation
12(4) can be understood with reference to the following illustration
Subj ect
Total Marks
Candi dat es’
Mar ks
l. Theory (two papers of 50 mark each)
100
47
. Orals (Viva)
20
12
I1l. Practicals
40
17
V. [Internal Assessnent
(a) Theory
(b) Practica
20
20
16
15
TOTAL
200
107

Regul ation 12(4) provides that to pass-in a subject, a candi date shoul d obtain
50%in the aggregate with a m ni mum of 50%in Theory including orals and
m ni mum of 50%in practical. The marks secured by the candi date (in the
illustration), when assessed as per the interpretation of the University, results
in the candidate failing in the subject. The very sane marks when assessed
as per the interpretation of the students (and MCl), results in the candidates
passing in the subject. The cal cul ati ons are given bel ow

University interpretation (candidate fails in the subject) :
1. Aggregate (1+l1+111+1V) : 107 marks out_ of 200 marks

2. Theory plus oral (I + I1) : 59 marks (out of 120)
(47 and 12 out of 100 and 20 marks)

3. Practicals (I11) : 17 (out of 40)

As the candidate secured |l ess than 50%in Theory including Orals (that is 59 out

of 120) and less than 50%in practicals (that is 17 out of 40), he failed under the
heads of Theory (plus Orals) and Practicals. As a consequence, though he secured
nore than 50%in the aggregate, he failed in the subject.

Interpretation of MCl/students (candi date passes in the subject)
1. Aggregate [I+I1+111+lV] : 107 marks out of 200 marks

2. Theory plus Oal [I+l1+1V(a)] : 75 marks out of 140
(47, 12 and16 out of 100, 20 and 20)
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3. Practicals [I11+1V(b)] . 32 Marks out of 60
(17 andl1l5 out of 40 and 20)

As the candi date secured nore than the mnini mrum of 50% under all the Heads of
Passing, that is, in the aggregate, in Theory (plus orals), and Practicals, he passed
in the subject.

17. MCI Regulation 12 is divided into four parts nanely (i) attendance,

(ii) internal assessment, (iii) university examination, and (iv) distribution of
marks to various disciplines. Clause (1) nakes it clear that unless a student
has the mi ni mum attendance (75% he cannot appear in the University

exam nation (external evaluation). Simlarly, clause (2) nmakes it clear that

unl ess a student secures 35%of the total marks fixed for internal assessment

in a particular subject, he will not be eligible to appear in the University
exam nati on of that subject. Thus, the requirenent relating to attendance and
requirement relating to internal assessnent act as eligibility requirenents to
participate in the university exam nation.

18. The schenme of MClI Regulation 12 also nakes it clear that there will
be internal assessnent as well as the external assessnment (university

exam nation) in regard to theory as well as practicals. Cause (2) of M
Regul ation 12 makes it clear that in addition to providing the eligibility to
appear in the university exanm nation, the internal assessment also provides a
wei ghtage to an extent of 20% of the total marks in each subject. C ause (4)
of MCI Regulation 12 nmakes it clear for passing in each subject, a candidate
nmust obtain 50% of marks in the aggregate. There is no controversy in

regard to what is neant by aggregate. 1t is the aggregate externa

exam nati on marks and i nternal assessment marks. Were the nmaxi num of

100 marks are for theory papers, 20 marks are for oral, 40 marks are for
practicals, in all 160 for externals and 40 marks are for internal assessnent,
the aggregate is 200. A candidate should secure-in-all a mninmmof 100

mar ks out of 200. The requirenent relating to passing in aggregate conplies
with sub-clause (iv) of clause (2) of Regulation 12, as internal assessnent
marks (secured out of 40 Marks, which is 20% of total marks) are al so

count ed.

19. The controversy is in regard to the nethod of cal cul ati ng the passing
marks for the other two heads of passing, nanely 'theory including orals’ and
"Practicals". The schenme of MCl Regul ations require the student to pass the
uni versity examination (externals) with 50%in Theory (including oral) and
50%in Practicals, and al so secure 50% of marks in the aggregate of the tota
marks for external exami nation and total marks for internal assessment.

20. What is to be noticed is that C ause (4) of Regulation 12 requires that

a mnimum of 50%in theory including orals, should be obtained by a

student. It does not say 50%in theory including orals and internal

assessment (theory). It should be renenbered that the marks are di'stributed

as 100 for theory (external), 20 for oral (external), 40 for practical (external)
plus 20 for theory (internal) and 20 for Practicals (internal). If the intention
was to club the marks for internal assessnent with the marks secured in

external exam nation, the marks would have been distributed in the

foll owi ng manner : -

a) Theory :
(i). Two papers of 50 marks each 100 marks
(ii). Internal Assessnent 20 marks
b) Oral (Viva) 20 mar ks
c) Practical /dincial
(i). External Assessnent 40 mar ks
(ii). Internal Assessnent 20 marks

TOTAL 200 mar ks
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But the distribution of marks under Regul ation 12(4) is as under

a) Ext er na

(i). Theory - 2 papers 100 marks

(ii). Oal (viva) 20 mar ks
b) Practical s 40 mar ks
c) I nt er nal

(i). Theory 20

(ii). Practical 20 40 mar ks

TOTAL 200 marks

The schene of distribution of narks nmakes it clear that University

exam nation (external assessnent) is kept separate and distinct fromthe

i nternal assessnent. Regul ation 12(4) when read in its normal and natura
sense, does not contenplate for clubbing of internal assessment with

ext ernal exam nation. \When the provisions of Regulation 12 are clear and
unanbi guous, it is/inpermssible to add words into it. Wen the Regul ation
requires that a candidate nust obtain a m ninmum of 50% of marks in "theory
including orals", it is not possible toread it as 50% marks in "theory

i ncluding orals and internal (theory)™. Sinilarly, when the Regulation
provi des that a candidate nust obtain a m ni numof 50% of marks "in
practicals", it is not possible to read themas "in practicals and interna
(practicals)". Therefore, when the Regul ation provides that a m ni mum of
50% of nmarks in theory including orals, it excludes internal assessnent and
it means that the candi date should secure a mi ni num of 50% nmarks out of

120 marks (that is 100 nmarks for theory and 20 marks for orals). Simlarly,
when the regul ation provides that a candi date nust obtain a m ni mum of

50% of marks in practicals, it means he should secure 20 out of 40 marks in
practical s.

21. We nmay exam ne the issue from another angle. MZ Regulation

12(2) (iv) provides that a wei ghtage for the internal assessnent shall be 20%
of the total marks in each subject. Thus, the weightage for interna
assessment woul d arise when the total narks (or aggregate) in-each subject
are considered and not otherw se. That is, where thetotal marks are 200,

i nternal assessnent marks woul d be 40 marks. Therefore, Regul ation 12(4)
rightly provides that the total of 200 marks consist of 160 marks for
external s (university exam nation) and 40 marks for internals (college
assessment) nmamintaining the ratio of 80:20, thereby inplenmenting the

requi rement of MCl Regulation 12(2)(iv). But ifl internal assessnent marks
are also to be clubbed with theory (external) marks or Practical (external)
marks, it |eads to absurd and incongruous results. For exanple, for
practicals, if internal assessment nmarks are cl ubbed w th exam nation marks,
then the m ni num of 50% woul d be 30 out of 60 (that is 40 plus 20). This
results in the weightage for internal assessnent becomng 33.33% (20 out of
60) thereby violating the Regulation 12(2)(iv). Simlarly, if a mninmm of
50% of nmarks in theory including orals, is read as 50% of marks-in theory
including orals and internal (theory), then a candi date should secure 70 out
of 140 marks. This means the wei ghtage for internal assessnment becom ng
14.28% (20 out of 140). This denonstrates that internal assessment marks
were never intended to be clubbed with marks of university exam nation
(externals) to ascertain whether a student has passed in Theory including
Orals, and Practical s.

22. W will now refer to the stand of the MCI. W are surprised to find
that MCI has put forward different interpretations at different points of tine.
We have already referred to one interpretation by MCl put forth in its letter
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dated 17.9.2002 (extracted in para 5 above). But in the reply affidavit filed
by MCI before the Bonbay Hi gh Court in this case, the stand of M was
different (vide Para 9):

"It is submtted that even though internal assessnent are separately

mar ked on a 50-50 basis for theory and practical respectively, it is clubbed
with the performance in the Practical/clinical exam nation, whereas the

viva- voce performance is clubbed with the performance in the Theory

exam nation. \005.. It is subnitted that the internal assessnment marks are to
be clubbed with the Practical/clinical performance. They do not forma
separate or independent passing head."

The above stand is reiterated by MCI in the reply affidavit filed before this
Court (in para 14 of its reply in the connected WP. 122/2007). The
di fference between the two contentions of MCl is as follows :

Passi ng Head

Effect of interpretationiin

the letter dated 17.9.2002

Ef fect of 'interpretation in the
reply affidavit filed in this case

i) Aggregate

50% of 200
(100+20+40+40)

50% of 200
(100+20+40+40)
ii)Theory including Oals
50% of 140 (100+20+20)
50% of 120 (100+20)
iii) Practicals

50% of 60 (40+20)

50% of 80 (40+40)

However during arguments, the |earned counsel for MCl gave a go by to the

stand taken in the reply affidavit of MCl in this case and reverted back to the
stand taken in the letter dated 17.9.2002. Wile in the interpretation given in
the letter dated 17.9.2002, the internal assessnent marks for theory and
practicals have to be added to the respective theory and practical marks of
externals, as per the interpretation given in the reply affidavit, the entire

i nternal assessnent marks are to be added to the practical marks of externals.
The share or proportion of internal assessnent in-practicals becones 33.33%

as per the stand in the letter dated 17.9.2002 and 50% as per - the stand in the
reply affidavit, as against 20% provided in Regulation 12(2)(iv). Neither
interpretation, as pointed out above, is in consonance with the specific and

cl ear wording of Regulation 12(4). The very fact that MI has been

interpreting Regulation 12(4) differently at different points of tine, is a
ground to reject such interpretations which are contrary to the plain neani ng
of Regul ation 12(4).

Concl usi on :

23. We, therefore, accept the interpretation put forth by the University in
respect of MCI Regulation 12 as correct and hold that clauses 56(2) and 57

of anmended University Ordinance 1/2002 are in consonance w th clauses (2)

and (4) of MCl Regulation 12. Wt also hold that internal assessnment marks
cannot be clubbed with University exam nation (external) marks to ascertain
whet her a candi date has passed in Theory with orals, and Practicals. W

further hold that the clarification given by Ml in its letter dated 17.9.2002
and the clarification inits reply affidavit are contrary to MZl Regul ati on
12(4). Consequently, a student has to secure marks as follows to pass in a

subj ect

(i) 35%in internal assessnent (for eligibility to appear for
uni versity exam nation)
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(ii) 50% of the total nmarks for Theory with Orals (only externals)

(ii) 50% of the marks for Practicals/dinicals (only externals)

(iv) 50% of the aggregate (total of externals and internals)

24. By an interimorder dated 25.8.2006, this Court had directed that the
evaluation of 1l MBBS Part Il exami nation held in Decenber, 2005 shall be

on the basis of the norns fixed in the inmpugned judgnment, and that in regard
to other exami nations, nanely, | MBBS, Il MBBS and IIl MBBS (Part 1),

the norns earlier followed by the University shall be followed. This Court
further directed that as regards the other exami nations which nmay take place
before the final decision in this appeal, the University shall follow the
exi sting practice. This led to students of Il MBBS Part Il who appeared in
t he Novenber - Decenber,” 2006 exam nati on approaching this Court in WP

No. 122/2007 and WP No. 125/ 2007 claimng reliefs simlar to those clained

by the student-respondents in this appeal. W are of the view that the benefit
of the interimorder should be extended to all those students who appeared
for the I'll MBBS, Part |1 exam nation held in Novenber-Decenber 2006

al so, as the clarification dated 17.9.2002 issued by the Ml has held the
field till now Therefore in regard to the IIl MBBS (Part |1) Exam nations,
this decision will 'be prospective in operation and effect.

25. We allow this appeal accordingly and set aside the judgnent and

order dated 23.6.2006 of the Bombay High Court. In view of what is stated

in the earlier para, all applications for intervention/inpleading are rejected,
as redundant. Parties to bear their respective costs.




