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ACT:

Estate Duty Act, 1953 (Act 34 of 1953), s.  10-Donor
continuing to reside in house after making gift of it .to his
sons- - Resi dence-based only on filial affection-Donor whether
"entirely excluded from possession and enjoynent’  wthin
meani ng of section-’'By contract or otherw se’, neani ng of.

HEADNOTE
The appellant’ s father purchased a house in the joint names
of himself and his wife. |In 1954 the parents nade a gift of

the said property to their two sons including the appellant:
The docunent recited that the donees had accepted the gift
and they had been put in possession. Thereafter, the sons
pai d the municipal tax but the parents continued to  reside.
in the house and the father continued to |ook ~after its
affairs as head of the famly. The father died in 1959,
nore than four years after the gift and the question  arose
in Estate Duty proceedi ngs whet her the said house was to be
included in the estate of the deceased for the purpose of
the duty or not. The Assistant Controller of Estate Duty
and the Central Board of Revenue decided against the
appel I ant (who was the accountabl e per,son) and thereafter a

"reference was nmade to the Hi gh Court. That Court also
having given an adverse verdict the appellant cane to this
Court. It was contended on his behalf that the deceased had

no enforceabl e right against his sons and therefore s, 10 of
the Estate Duty Act was not attracted to the case.

HELD : The crux of s. 10 lies in two parts : (1) the donee
nust bona fi de have assuned possession and enjoynment of the
property which is, the subject-matter of the gift to the
exclusion of the donor, imediately upon the gift, and (2)
the donee nust have retained such possession and enjoynent
of the property to the entire exclusion of the donor or any
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benefit to him by contract or otherw se. Both these
conditions are cunulative. Unless each of themis satisfied
the property would be liable to estate duty under s. 10 of
the Act. [1007 G

Attorney-General v. Earl Gey, [1898] 2 QB.D. 534, relied
on.

(ii)The second part of s. 10 has two linbs : the deceased

nust be entirely excluded (i) fromthe property and (ii)
from any benefit by contract or otherw se. The word
"otherwi se’ nust be construed ejusdem generis and nust be
interpreted to mean sone kind of |egal obligation or some
transaction enforceable at |aw or equity which though not in
the formof a contract nay confer a benefit on the owner.

[ 1008 B]

But the words by contract or otherwise in the second |inb of
the section will not control the words 'to the exclusion of
the donor’ in the first |inb. In other words to attract the

section it is not necessary that the possession of the donor
of the gift nust be referable to sone contractual or other
arrangenent enforceable in law or in equity. Even if the
donor is content to rely upon the nere filial affection of
his sons with a view to enable himto continue to reside in
the house it cannot be said that he was 'entirely excluded
from possessi on and enjoyment’ within the

1005
neani ng of the first Ilinb of the section, and therefore the
property wll he deened to have passed on the death of the
donor and will be subject to the |evy of estate duty. [1008
E-g

Chick v. Conmi ssioner of Stanp Duties of New South Wales,
1958 A. C. 435 and Comm ssioner of Stanp Duties of New South
Wales v. Omens, 88 C.L.R 67, relied on

Attorney-General v. Secconbe, [1911] 2 K B. 688, referred
to.

(iii)The appellant could not take advantage of the
amendment nmade by the Finance Act, 1965 in s. 10 of the
Estate Duty Act, 1963. The said anendnent was effective
only fromApril 1, 1965 and was not retrospective.[1010 F]
(iv)It was the Board's finding that though the property
stood in the joint nanes of the deceased and his wfe she
was only a name-lender and the entire property belonged to
the deceased. In viewof this finding it was not possible
to accept the argunent of the appellant that only half share
of the property should be taken for the purpose of estate
duty assistant. [1011 B

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 1098 of 1965
Appeal by special |eave fromthe judgnment and order dated
Novermber 17, 1964 of the Mysore High Court in Tax Referred
Case No. 1 of 1964.

K. Srinivasan and R Gopal akri shnan, for the appell ant.
B.Sen, T. A Ramachandran and R N. Sachthey, for the
respondent.

The Judgnent of the Court was delivered by

Ramaswam , J. This appeal is brought, by special |eave, from
the judgment of the Mysore H gh Court dated November 17,
1964 in Tax Referred Case No. 1 of 1964.

The property in question is house No. 34, WMhatma Gandh
Road, Bangalore. |t had been purchased by the appellant’s
f at her Dr. C F. Da Costa (hereinafter call ed t he
"deceased’) in the joint nanes of hinmself and his wfe on
February 14, 1940. They nade a gift of the house to their
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two sons on Cctober 20, 1954. The docunent recites that the
donees had accepted the gift and they had been put in
possessi on. But the parents continued to be in possession
of the house though the rmunicipal tax was paid thereafter in
the names of the sons. The deceased di ed on Septemnber 30,
1959 nore than 4 years after the gift. The appellant, the
account abl e person, then filed a return showi ng the val ue of
the estate left by his father at Rs. 93, 750/- excluding the
val ue of the house No. 34, Mhatnma Gandhi Road, Bangal ore.
The Assistant Controller of Estate Duty however included the
sum of Rs. 1,50,000/- as the value thereof and determ ned
the aggregate value of the estate at Rs. 2,57,249/- and
assessed the estate duty payable at Rs 15,751.54 P by his
order dated Novenber
1006
30, 1959. The appellant thereupon preferred an appeal to
the Central Board of Revenue (hereinafter referred to as the
"Board’)) which dism ssed the appeal and affirmed the view
taken by the Assistant Controller of Estate Duty. At the
i nstance " of the appellant the Board referred the follow ng
question of law for the determnination of the Hi gh Court.
"Whet her on the facts and in the circunstances
of thecase, the property at No. 34, Mhatma
Gandhi© Road, Bangal ore, was correctly included
in the ‘estate of the deceased as property
passing or deened to pass on his death under
section 10 of the Act?"
The High Court answered the question in the affirmative,
holding that the appellant wasliable to pay estate duty
with regard to the house.
Under s. 5 of the Estate Duty Act, 1953 (Act No. 34 of 1953)
(hereinafter called the "Act'), estate duty is payable on
the principal value of the estate of every person. dying
after the commencenent of the Act. ~ Section 2(16) of the Act
defines the expression "property passing on death" and is to
the follow ng effect
"2. In this Act, unless the context otherwi se
requires, -
(16)"property passing on the death" includes
property passing either imediately on the
death or after any interval, either ~certainly
or contingently, and either-originally or by
way of substitutive limtation, and ’'on the
death’ includes 'at a period ascertainable
only by reference to the death";
Section 10 of the Act included in the expression "passing on
deat h" even gifts nmade by a deceased in certain
circunstances. The section reads as follows :
"G fts whenever nmade where donor not entirely
excl uded. Property taken wunder any /gift,
whenever made, shall be deenmed to pass on the
donor’s death to the extent that bone fide
possessi on and enjoynent of it was not
i medi ately assuned by the donee and
thenceforward retained to the entire excl usion
of the donor or of any benefit to him by
contract or otherw se :
Provi ded that the property shall not be deened
to pass by reason only that it was, not, as
from the date of the gift, excl usively
retained as aforesaid, if, by neans of the
surrender of t he reserved benefit or
otherwise, it is subsequently enjoyed to the
entire exclusion of the
1007
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donor or of any benefit to himfor at |[east

two years before the death".
In the present case, the Board has found that though the
deceased had gifted the house in question to his children
four years before the date of his death, he still continued
to stay in the house till his death as the head of the
famly and al so was | ooking after the affairs of the house.
It was contended on behalf of the appellant that upon these
facts the High Court erred in holding that s. 10 of the Act
was attracted to the case and there was no exclusion of the
donor from the bona fide possession and enjoynent of the
gifted property. It was said that the appellant’s father
did not have any right of possession or enjoynment of the
gifted property either 'inlawor in equity and as the
deceased had no enforceable right the H gh Court should have
held that estate duty was not |eviable under s. 10 of the
Act and there was "entire exclusion of the donor" within the
meani nge of that section. |In support of his submssion
Counsel for the _appellant relied upon the decision of
Ham I ton, J. in Attorney Ceneral v. Secconbe. (1)
The question involved in this appeal ‘depends upon the proper
interpretation of S. 10 of the Act. The intention of the
| egislature in enacting s. 10 of the Act was to exclude from
liability to estate duty certain categories of gifts. A
gift of imovable property under s. 10 will, however, be
duti abl e unl ess the donee assunes i mediately exclusive and
bona fi de possession and enjoynment of the subject-matter of
the gift, and there'is no beneficial interest  reserved to
the donor by contract or otherwi se. The section nust be
grammatically construed as follows : "Property taken under
any gift, whenever made, of which property bona fide
possessi on and enjoynent shall not have been assuned by the
donee i nmedi ately upon the gift, and of which property bona
fide possessi on and enjoynent ~ shall” not have been
thenceforward retained by the donee to the entire exclusion
of the donor from such possession and enjoyment, or of any
benefit to himby contract or otherwi se". The crux of the
section lies in tw parts : (1) the donee nust bona fide
have assumed possession and enjoyment of the property, which
is the subject matter of the gift to the exclusion of the
donor, immediately wupon the gift, and (2) the donee nust
have retai ned such possession and enjoynent of the property
to the entire exclusion of the donor or of any benefit to
him by contract or otherwise. As a matter of construction
we are of opinion that both these conditions are cunulative.
Unl ess each of these conditions is satisfied, the property
woul d be liable to estate duty under S. 10 of the Act. This
view is borne out by the decision of the Court of Appeal in
Attorney General v. Earl Grey(2) with regard to an anal ogous
provi sion under s. 38(2) of the Custons and Inland Revenue
(1) [1911] 2 K. B. 688.
(2) [1898] 2 QB.D. 534, 541
1008
Act, 1881, as anended by s. 1 1 of the Custons and Inland
Revenue Act, 1889.
The second part of the section has two linbs :. the deceased
must be entirely excluded (i) fromthe property and (ii)
from any benefit by contract or otherwise. It was argued
for the appellant that the expression, "by contract or
ot herwi se” shoul d be construed ejusdem generis and reference
was nmade to the decision of Hamlton, J. in Attorney Genera
v. Seconbe. (1) On this aspect of the case we think that the
argunent of the appellant is justified. |In the context of
the section the word "ot herw se" should, in our opinion, be
construed ejusdemgeneris and it nust be interpreted to nean
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sone kind of legal obligation or sone transaction en-
forceable at law or in equity which, though not in the form

of a contract, may confer a benefit on the donor. But it
was contended by M. Sen for the respondent that the case of
the Revenue does not rest upon the second linmb of the

section but wupon the first linmb which requires that the
donor nust have been entirely excluded from possession and
enjoynment of the property. It was pointed out that there
was no such exclusion in the present case and the finding of
the Board is that the deceased continued to stay in the
house till his death as the head of the famly and was
| ooking after the affairs of the household. It was conten-
ded therefore that the first linb of the section is not
satisfied in this case and the property nust be held to pass
on the death of the deceased under that section. In our
opi nion, the contention of the respondent nust be accepted
as correct. As a matter of construction we hold that the
words by contract or otherw se" in the second linb of the
section will not control the words "to the entire exclusion
of the donor" inthe first Ilinb. 1In other words, in order
to attract the section it is not necessary that the
possession of the donor of the gift nmust be referable to
sone contractual or other arrangenment enforcenment in law or
in equity. Even if the donor is content to rely wupon the
nmere filial affection of his sons with a viewto enable him
to continue to reside in the house, it cannot be said that
he was "entirely excluded from possession -and enjoynent”
within the neaning of the first linmb of the 'section, and
therefore the property will be deemed to have passed on the
death of the donor and will be subject to levy of estate
duty.

On behalf of the appellant strong reliance was placed upon
the decision of the Court of Appeal in Attorney Ceneral .
Secconbe(1l) which has already been referred to. [n that
case, the deceased nade an absolute gift of a house and
furniture to a relative, wthout any stipulation, but
continued to live there as the donee’s guest until his death
nore than five years later. Upon the death of the donor the
Crowmn clainmed estate duty upon the value of the property
upon

(1) [1911] 2 K B. 688.

1009

the ground that bona fide possession and enjoynent of the
property were not assunmed by the donor and thenceforward
retained ’'to the entire exclusion of the donor, or of any
benefit to himby contract or otherwise’ . It was -observed
by Hamilton, J. that there was no legally enforceable
arrangenent permtting the deceased to reside in the house
and the deceased was sinply the guest of the donee and was
fully content to rely upon the affection which the /donee
bore towards him It was therefore held in that case that
estate duty was not payable. It was stated by Hamilton, J.
in the course of his judgnment that the exclusion of the
deceased from the property itself (the first linb of the

condition) would, like his exclusion "fromany benefit by
contract or otherw se" (the second |linb), be achieved unl ess
he had "some enforceable right". The view taken by

Hamilton, J. on this particular point is, however, not
-consistent wth the opinion of the Judicial Committee in
Chick v. Comm ssioner of Stanp Duties of New South Wales(1)
which is a decision on a simlarly worded clause of a New

South Wales Statute. |In that case, the deceased gave his
son a farmng property, "Ma Ma," in 1934; in 1935 the
deceased, the son and another soil entered into a

partnershi p agreement as graziers and stock dealers, on the
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terns, inter alia, that the deceased should be the manager
and that his decision should be final in all nmatters
relating to the conduct of the business; that the capita
should consist of the livestock and plant owned by the
partners: that the business should be conducted on their
respective holdings (including "Ma Ma"); and that the |and
held by each partner should be his sole property and he
should have the sole and free right to deal with it as he
mght "think fit. The partnership continued till the death
of the deceased in 1952, and the property "Ma Ma" was held
dutiable as a gift not to his entire exclusion. There is a
decision to a simlar effect in Comm ssioner of Stanp Duties
of New South Wales v. Omens(2) which was a case under the
New South WAl es statute. It appears that there was a verba
partnership between the deceased and his son under which
they farmed two properties, owned by the deceased, the
profits being shared as'to two-thirds to the deceased and
one-third to the son. Sone | years later the deceased
transferred one of the properties to the son expressly free
of all  ‘conditions, so that the son could have farnmed it
i ndependently; in fact they farmed it and shared the profits
equal ly for sone el even years up to the date of death. The
Australian Court found that "there was a gift of an estate
in fee sinple, carrying the fullest right knowmn to the |aw
of excl usive possession and enjoynent"; but that the farm ng
and profit sharing were inconsistent with the deceased s
"exclusion", and that duty was therefore chargeable. In an
earlier case-O Connor v. Comm ssioner of Stanp Duties
(South A stralia)(3)
(1) [1958] A.C 435.

(3) 47 CL.R 601.
(2) 88 C L. R 67.
1010
which was a decision under a South Australian enactnent
couched in a simlar |anguage, the deceased was given a
power of attorney by the donee and continued to farm the
donated |ands and was not in fact required to account for
the profits, though he could evidently have been required to
do so. But it was again held that duty was chargeable on
the donated lands. It appears fromall these cases that the
first limb of the section may be infringed if -the donor
occupies or enjoys the property or its income, even though
be has no right to do so which he could legally enforce

agai nst the donee. "Were the question is whether the donor
has been entirely excluded fromthe subject-matter of the
gift, that is the single fact to be determined. |[|f he has

not been so excluded, the eye need | ook no further to see
whet her hi s non-excl usi on has been advant ageous or ot herw se
to the donee". (Viscount Sinonds in Chick v. Conm ssioner of
Stanp Duties of New South Vales. (1)
It was then pointed out on behal f of the appellant that the
Fi nance Act of 1965 has anmended s. 10 of the Estate Duty
Act, 1953 by introducing the follow ng proviso
"Provided further that a house or part thereof
taken under any gift nade to the spouse, son
daughter, brother or sister, shall not be
deened to pass on the donor’s death by reason
only of the residence therein of the donor
except where a right of residence therein is
reserved or secured directly or indirectly to
the donor under the relevant disposition or
under any coll ateral disposition.”
It was argued that this proviso nust be taken as |egislative
interpretation of the section as it stood previous to the
amendment and since no right of residence was reserved or
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secured to the donor under the deed of gift or under any
collateral disposition, the inposition of estate duty was

not justified,. W are unable to accept this argunent as
correct. The amendnent brought about by the Finance Act,
1965 was effective only fromApril 1, 1965 and was not
retrospective. We think that the insertion of the second

proviso to the section nust be taken to have been nmade
deliberately by Parlianent to be effective fromthe date of
the anendnent. We therefore see no reason for holding that
the wearlier provisionin s. 10 should be interpreted wth
reference to the | anguage of the anmendment brought about by
the Finance Act of 1965. W accordingly reject the argunent
of M. Srinivasan on this point.

It was lastly contended for the appellant that in any event
the property in question belonged jointly to the nother and
father of the appellant and the whole property could not be
deenmed to have passed upon the death of the father under s.
5 of the Act. The question was exam ned by the Board which
found that the
(1) [1958] A C 435.

1011

property was purchased entirely out of the funds of the
deceased that for the purpose of income tax the deceased had
declared the entire property as his own, and that the income
therefrom was exclusively assessed in his hands. On these
facts the Board held that though the property stood in the
joint names of the deceased and his wi fe, she was nerely a
nane-| ender and the entire property belonged to the deceased
and was rightly included in hisestate for the  purpose of
estate duty. In viewof this finding of fact it 1is not
possible to accept the argunent of the appellant that only
half the share of the property should be taken for the
pur pose of estate duty assessnent.

For the reasons expressed, we hold that the decision of the
Hi gh Court is correct and this appeal nust be dismssed
wi th, costs.
G C
Appeal dism ssed

1012




