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ACT:

Industrial Di'spute--C osure--Tribunal whether can go
into bona fides of closure--Retrenchnent-- 'Last first
go’' --Tri bunal not conpetent to apply principle without plea
bei ng rai sed.

HEADNOTE:

The Industrial Tribunal, deciding a conpany and its  worknen
held that the , company was not bona fide and that the shoul d
have been applied by the conpany in retrenching twelve of
its worknmen. |In appeal to this Court,

HELD: (i) Once the Tribunal finds that an enployer has
closed his ,factory as a matter of fact it is not ‘concerned
to go into the question as to the nmotive which -guided him
and to come to a conclusion that because of —the previous
history of the dispute between the enployer and the
enpl oyees the closure was not justified Such a closure
cannot give rise to an industrial dispute. [135 D

Pi praich Sugar MIls Ltd. v. P.S.M Mazdoor Union, {1957 1
L.L.J. 235, K M Padmanabha Ayyar v. State -of Madras,
[1954] 1 L.L.J. 469, Tea Districts Labour Association

Calcutta v. Ex-enpl oyees of Tea Districts Labour Association
and Anr. [1960] 3 S.C.R 207, Hatisingh Manufacturing. Co.
Ltd. v. Union of India, [1960] S.C R 528, Expr ess
Newspapers (P) Ltd. v. The Workers, A |l.R 1963 S.C.- 569 and
Andhra Prabha V. Madras Union of Journalists, <[1967] 3
S.C.R 901, applied.

(ii) The plea as to the "application of the principle ''Iast
cone first go’ was not taken in the witten statenent of the
Union and the Tribunal was not conpetent to go into that
guestion at all. [135 F]

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 1829 of
1907.

Appeal by special |eave fromthe Award dated June 30, 1967
of the Third Industrial Tribunal, Wst Bengal in Case No.
VI11-87 ,of 1965.
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M C. Setalvad, K. P. Mokerjee and 1. N Shroff, for the
appel | ant .

Janardan Sharma and S. K Nandi, for the respondents. The
Judgnent of the Court was delivered by

Mtter, J. This is an appeal by special |eave against an
award , dated June 30, 1967 of the Third Industrial Tribunal
West Bengal, in Case No. VIII-87 of 1965 finding that the
retrenchnment of 12 worknen and the closure of the factory of

the appellant were both illegal and unjustified. The
Tri bunal accordingly directed
131

that the workers whose services had been purported to be
terminated on the ground of closure nust be deenmed to be
still in service of the company and they should receive al
their wages and allowances with effect fromthe date when
their services were term nated.
The two issues which were referred by the order of the Gov-
ernment- of West Bengal dated April 23, 1965 under s. 10 of
the Industrial D sputes Act between the appellant Conpany
and their worknmen were
(1) Whet her the closure of the factory at
Bar akar is bonafide and in the circunstances
Justified ? To what relief,if any, are the
wor kmen entitled ?
(2) Wet her the ret renchnment of the
following workmen is justified ? To- what
relief, if any, are they entitled ?
(1) Kul dip Goala, (2) Chandra Bahadur, (3)
CGour Baidyakar, (4) Pradip Kumar Dey, (5)
Dul ar Chand Prasad, (6) Gangadhar Pandey (7)
Mahendra Bhagat, (8) Sunil Kumar -~ Chatterj ee,
(9) Bal ai Chandra Ghose, (10) Sur endr a
Kunbhakar, (11) Sagar~ Chandra Ghose;, (12)
Par esh Gope.
The facts about which thereis no dispute are as follows.
The appellant is a big engineering concern with its  head
of fice at Bonbay and factories and establishnments nunbering

about sixty spread all over India and Ceylon. In West
Bengal it had two factories, one at Barakar and the other at
Konnagore near Calcutta. The di stance between the two
factories is about 140-miles. The Barakar factory had about
85 workmen daily-rated as well as nonthly-rated. The
factory was situated quite close to Grand Trunk road. The

whol e area of the factory and its surroundings includingthe
Grand Trunk road was coal bearing |and fromwhich coall had
been extracted towards the end of the nineteenth century or
the beginning of the twentieth century. On Decenber 18,
1962 there was a subsidence of the earth towards the north
of the Gand Trunk road passing through Barakar / town
affecting a surface area of about 100 X 60. This is
corroborated by a letter of the Inspecting Oficer, Crcle
1l of the Coal Board Asansol to the Barakar Electric Supply
Co. Ltd., a copy whereof was sent to the appellant. Thi s
letter shows that the subsidence had affected a part of the
prem ses of the factory of the appellant and appeared to
have, a trend of extending towards the occupied quarters of.
the appellant’s factory. Sinultaneously, there was a de-
claration of the Mnes Departnment of India that Barakar town
near Asansol had been declared unsafe. The declaration
further shows that this was the second tine when the, town
had been so declared unsafe and according to the M nes
Depart nment this was
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due to the fact that the area involved was above a 70 year
old abandoned colliery. It appears that there was anot her
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subsidence in the sane area on May 4, 1963 as a result
whereof the approach road to the appellant’s factory was
badly damaged. There was al so danage to a portion of the
manager’s quarters near the factory gate. By letter dated
May 15, 1963 addressed to the Chief Inspector of M nes,
Government of India, the appellant wanted the site to be
i nspected for the purpose of finding out whether there was
any chance of further subsidence. That the subsidences were
real was not questioned before the Industrial Tribunal nor
is there any controversy regarding the sanme before us. This
has been referred to in many official correspondence which
have been exhibited in this case. On July 18, 1963 there
was a letter fromthe office of the Chief Inspector of Mnes
to the appellant that its factory was situate on a goaf nmde
in the last part of the nineteenth century and was therefore
dangerous for habitation. It was also nentioned in that
letter that the factory having been declared unstable,
restarting of the factory on that site could not be
recomended. On Septenber 12,1963 the head office of the
appel | ant. _at Bonbay wote to its office at Barakar that it
was considering closing down of the above factory as a
precautionary safety neasure and that it was not thinking of
shifting the factory but intended to close it conpletely.
The last portion of the letter seens, to have been
necessitated by enquiries started by the factory at Barakar
regarding the availability of a suitable site not very far
away to which the factory could be shifted. It appears that
i nspection had been made of a plot at Raj bandh but the idea
of shifting the factory to that site had to 'be given up
because of the unavailability of high tension electric line.
The intention to close down the factory is also  apparent
fromletters witten by it to several authorities including
the Controller of Purchase and Stores, Durgapur Steel Pl ant,
Burdwan dated Novenber 12, 1963 and to the Executive
Engi neer Ganga Barrage | nvestigation Division, Berhanpore
dated July 14, 1964 showi ng that in view of the intended
closure of the factory it would not be in a position to
execute the orders fromthe Barakar factory.

On  Septenber 23, 1964 the conpany served notices on twelve
of its worknen to the effect that their services had becone
surplus to the appellant’s requirenent and they were being
given one nonth's notice of term nation of service and woul d
be paid all legal dues i.e., earned wages, |eave ~wages,
retrenchnment conpensation etc. on October 23, 1964. At the
i nt ercessi on of the  Assistant Labour Commi ssi oner
CGovernment of West Bengal, the appellant agreed to retain
these 12 worknen in their enploynent at first till™ Novemnber
4, 1964 and then fill Decenber 12, 1964. On Decenber. 31
1964 the conpany gave notice of closure and term nation of
service to all the worknmen individually. 'The
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workmen were intimted that they would be paid one nobnth’s
notice wages in lieu of one nonths notice, retrenchment
conpensation as per provisions of the Industrial D sputes
Act, 1947, wages in lieu of earned | eave due, if any, as  on
to-date as also for the proportionate earned | eave for the
current year till the last day of service, gratuity anount,
if due, as per ternms of settlenent award, earned wages and
such other legally due anmbunts, if any. Mention was also
made of the bonus for the years 1962-63 and 1963- 64.

There is no dispute that the factory was cl osed on Decenber
31, 1964 and the dispute raised was referred to the
Industrial Tribunal in April, 1965. The Tribunal noted in
its award that the factory was closed by the appellant with
effect fromJanuary 1, 1965 but it went into the question as
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to whether the closure of the factory was bona fide and
justified in the circunstances of the case and canme to the
conclusion that the reason given by the conpany to justify
the closure was mala fide for the purpose of dispensing with
the services of the Barakar factory workers who had since
the formation of their union been fighting the appellant for
betterment of their service conditions.
There can be no doubt that there had been di sputes between
the appellant and its workers from 1957 to 1961 and that
other Industrial Tribunals had in the past criticised
strongly the |abour practice of the appellant. Exami ni ng
the evidence before it, the Tribunal was of the view that
the decision of the head office of the appellant at Bonbay
to close the factory was in retaliation of the strike notice
given by the Union inthe middle of August 1963 over the
guestion of bonus for 1961-62. The Tribunal sought to
fortify its conclusion observing that the factory was not
cl osed imedi ately or at a reasonable tinme after the actua
subsi dences i n Decenber 1962 or May 1963 and that it nade no
effort ~to render the factory area safe from further
subsi dence by sand stow ng, a nethod whi ch had been resorted
to in respect of the subsidence of the Grand Trunk road. It
also referred to the evidence to the effect that severa
ot her concerns which had factories in the nei ghbourhood of
the appellant did not, close down their factories.
In our opinion, it was not open to the Tribunal to go into
the question as to the notive of the appellant in closing
down its factory at Barakar and to enquire whether it was
bona fide, or nmala fide with sone oblique purpose, nanmely to
puni sh the worknen for the union-activities in fighting the
appellant. It has been laid down by this Court ina series
of decisions that it is not for Industrial~ Tribunals to
enquire into the notive to find out whether the closure is
justified or not. As far back as 1957, it was
134
observed by this Court in Pipraich Sugar MIIls Ltd. v. P. S
M Mazdoor Union(1l) that
" where the business has been closed'and it is
either admitted or found that the closure is
real and bona fide any dispute arising wth
reference thereto would, as held in K M
Padmanabha Ayyar v. State of Madras(2), fal
out side the purview of the Industrial Disputes
Act . And that will a fortiori be so, if a
di spute arises-if one such can be conceived-
after the closure of the business between the
guondam enpl oyer and enpl oyees. "
The use of the expression 'bona fide' in the above quotation
does not refer to the notive behind the closure but to the
fact of the closure. The question about the bona fides of
the closure had to be exanmined in the case of Tea “Districts
Labour Associ ation, Calcutta v. Ex-enployees of Tea
Districts Labour Association and another (3 ) . There two
agencies of the appellant at Koraput and Berhampur  were
closed by the appellant and that was the finding of the
Tribunal This Court held that once it was established that
the agencies had in fact been closed the finding about the
mal a fides of the closure would not "justify the conclusion
that the said two agenci es should be deened to continue" and
allow the Tribunal to make an award on that basis.
In Hatisingh Manufacturing Co. Ltd. v. Union of India(4) it
was observed that
"Loss of service due to closure stands on the
same footing as loss of service due to
retrenchnment, for in both cases, the enployee
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is thrown out of enploynment suddenly and for
no fault of his and the hardshi ps which he has
to face are, whether wunenploynent is the
result of retrenchnent or closure of business,

the same. |If the true basis of the inpugned
provi si ons is the achievenent of soci a
justice, it is inmaterial to consider the

notives of the enployer or to decide whether
the closure is bona fide or otherw se."
Ref erence may al so be made to Express Newspapers (P) Ltd. v.
The Workers(5). 1In this case the main question was whether
there was a closure or a |ockout and it was observed by this
Court (at p. 573):
"I'f the action taken by the appellant is not a
| ockout but is a closure, bona fide and
genui ne, the dispute
(1) [21957] 1 L.L.J. 235 at 239. (2) [1954] 1 L.L.J. 469.

(3) [1960] 3 S.C'R 207. (4) [1960] 3 S.C.R 528 at 537.
(5) Al.R 1963 S.C. 569.
135

whi ch the respondents may raise in respect of
such a closure i's not an industrial dispute at
all. On the, other hand, if, in fact and in
substance it is a | ockout, but the said action
has adopted the disguise, of a closure, and a
dispute is raised in respect of such an

action, it would be an industrial dispute

whi ch industrial adjudication is competent to
X X

deal with."

The question of the notive of the enployer in closing an
establishnent had to be examined by this Court ‘again in
Andhra Prabha v. Madras Union of Journalists(l). It was
pointed out there that there m ght be nore than one notive
working in the mnd of the enployer |eading himto close his
establishment and it was not for the Industrial Tribunal to
exam ne that question neticul ously and decide on the bona
fides of the notive.

In view of these decisions, our conclusion is that once the
Tri bunal finds that an enployer has closed its factory as a
matter of fact it is not concerned to go into the question
as to the motive. which guided him and to cone to a
conclusion that because of the previous history of the
di spute between the enployer and the enpl oyees the closure
was not justified. Such a closure cannot give rise to an
i ndustrial dispute.

The above conclusion is sufficient to allow the appeal, but
one, last point remains. The Tribunal had evidence before
it of at |least two workers of the Barakar factory ~having
been transferred in the past to other places. On the /basis
of this evidence, the Tribunal went into. the question as to
whet her the conpany even if it decided to effect a
retrenchnment of the 12 workmen should |eave applied the
principle ’'last come first go and found out whether these
workmen could be transferred to other places if they were
senior to those retained. It is not disputed that no such
plea was taken in the witten statement of the wunion and
with all respect to the Tribunal, it was not conpetent to go
into that question at all. There is no evidence here as to
the ternms of enploynent of the workers in other units of the
factory. The nearest units to the Barakar factory were the
one at Konnagore and the, other at Patna at a distance of
200 mles from Barakar. The point not having been rai sed by
the union and without going into the question as to whether
it. was feasible for the appellant to effect such transfers,
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the Tribunal should not have attenpted to apply, the
principle of '"last cone first go’

In the result, we allow the appeal holding that the closure
of the factory at Barakar was bona fide and genuine. We
also hold that in view of that finding the Tribunal could
not exani ne the question of retrenchment of the 12 worknen
and give themthe

(1) [1967] 3 S.C.R 901.
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relief it sought to do. Thereis no dispute that the
appel l ant did offer to pay the workmen all their dues on the
basis of the closure. The appeal is allowed and the award
is set aside. W do not however propose to nake any order
as to costs of this appeal.

G C Appeal al | owed.
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