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Industrial Dispute-Award of privilege |eave-Jurisdiction-
Industrial Disputes Act, 1947 (14 of 1947), s. 10 (1)(d)-
Factories Act, 1948 (63 of 1948), ss. 79, 78, 84.

HEADNOTE:

It is not correct to say that S. (79 of the Factories Act,
1948, standardi ses the grant of ‘annual |eave with'wages to
enpl oyees to whom the Act applies and that neither the
enpl oyer by voluntary agreenent nor the Industrial Tribuna
by its award can vary that standard. It is well settled
that in construing the provisions of a welfare |egislation
such as the Act in question which has for its object the
preservation of the health, safety and welfare of the
wor ken, courts should apply the rule  of benefi cent
construction and noreover, ss. 78 and 84 of the Act put it
beyond doubt that S. 79(1) is not intended to standardise
annual |eave with wages by providing the maxi mum

Rightly construed S. 78(1) of the Act not only protects past
| aws, awards, agreenents and contracts but al so those that
are to cone into existence in the future and “does not
prohibit a nore generous agreenent than that prescribed by
S. 79(1).

Li kewi se the scope of s. 84 of the Act which, in enpowering
the State to exenpt a factory fromall or any provisions  of
Ch. M1l of the Act, contenplates better anenities than
those guaranteed by the Chapter, cannot be linmted to
benefits existing at the date of the Act but nust al so apply
to future benefits which an enployer may grant to his
enpl oyees.

Consequently, in a case where the Industrial Tribunal, on a
consi derati on of awards and agreenents between enpl oyers and
enpl oyees in conparable concerns, awarded annual |eave in
excess of what is prescribed by S. 79(1),

Hel d, that the award was not open to chall enge.
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Held, further, that the distinction generally nade between
operatives doi ng manual work and clerical and other staff is
perfectly justifiable and so the award of privilege |eave to
the clerical staff could not be said to be discrimnatory.

Al though the Industrial Tribunals in awarding privilege
| eave or sick |leave nust not fail to consider their effect
on production and so on the interest of the community in
general, this Court would be reluctant under Art. 136 of
the Constitution to interfere with an award wunless its
provi sions are unsustainable on any reasonabl e grounds and
make a violent departure from the practice and trend
prevailing in comparabl e concerns.
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JUDGVENT:

ClVIL APPELLATE JURI'SDI CTI ON: CGivil Appeal No. 475 of 1960.
Appeal by special |eave fromthe Award dated March 31, 1960,
of the Industrial Tribunal, Bonbay, in Reference (I. T.)
No. 227 of 1959.

M...C Setalvad, Attorney-CGeneral for India, G B. Pal and
J. B. Dadachanji, for the appellant.

I. N Shroff, for the respondents.

1960. Decenber 15. /The Judgnment of the Court was delivered
by

GAJENDRAGADKAR, J.-This appeal by special |eave arises from
an industrial dispute between the appellant,’ the Alenbic
Chemical Works Co. Ltd., and the respondents, its worknen.
The said dispute related toa single demand nmade by the
respondents with regard to |l eave. This demand consisted of
three parts, (a) one nonth's privilege 1leave wth ful
sal ary and dearness all owance on conpl etion of el even nonths
service in a year with a right to accunulate upto six
nonths, (b) one nonth’s sick |leave with full salary and
dearness allowance for each year ‘of service with right to
accunulate for the entire period of service, and (c)  every
wor kman shoul d be entitled to take leave in proportion to
the nunber of days he is in service of the company ~at the
time of his application for the same. This dispute was
referred by the Governnment of Bomnbay for adjudication before
the Industrial Tribunal under s. 10(1)(d) of the Industria
Di sputes Act XV of 1947.

The Tribunal considered the contentions. raised by the

appel l ant against the respondents’ denmands, took into
account awards or agreenents between enployers ~and their
enpl oyees in conparable concerns and made its | award. In

regard to privilege leave the Tribunal has ordered  that
| eave should be granted to the staff nmenbers covered by the
reference as foll ows:

Privilege leave upto 3 ... 16 days as at present
conpl eted years of service per year

Up to 9 conpleted years... 22 days per year

And thereafter ... One nonth for every

11 nonths of service.
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The award al |l ows accurul ation of privilege | eave upto three
years. As regards sick |eave, the Tribunal has ordered that
the appellant should give its staff covered by the present
award 15 days sick leave in a year with full pay and
dearness allowance with a right to accunulate upto 45 days.
It bhas also directed that no medical certificate should be
demanded if sick |eave for three days or less is asked for.
In regard to the third item of demand concerning |eave in
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proportion the Tribunal has nade appropriate direction which
it is unnecessary to set out for the purpose of this appeal

Before the Tribunal the main contention raised by the
appel l ant was in regard to the propriety and reasonabl eness
of the demand and in regard to the practice prevailing in
conpar abl e concerns. Before this Court, however, the
provi sion nmade by the award in regard to privilege | eave has
been attacked mainly on the ground that the Tribunal had no
jurisdiction to nake such an award having regard to the
provisions of s. 79 of the Factories Act, 1948 (63 of 1948)
(hereafter <called the Act). It is urged that s. 79 of the
Act has made exhaustive and sel f-contained provisions wth
regard to the granting of annual |eave with wages to the
enpl oyees to whomthe said Act applies, and the effect of s.
79 is to introduce standardisation in the matter of |eave;
which rmeans neither the  enployer voluntarily, nor an
Industrial Tribunal by its award, can add to the |eave

prescribed by the, said section. In the matter of |eave s.
79 is a conplete code, and no additions to the said |eave
can be ‘nmade either by a contract or by an award. It is

conmon ground that the respondents are governed by the pro-
visions of the Act. This point was not raised before the
Tribunal, but since it is a point of |aw which arises on
admtted facts we have permitted the |earned Attorney-
General to argue it before us.

The Act was first enacted in 1934 as Act 25 of 1934. Since

then it has been anended fromtine totine. Its main object
is to consolidate and amend the law regulatiing |abour in
factories. For the purpose of determ ning which concerns
and whi ch enpl oyees
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would be governed by the Act s. 2(nm) and (1) define
"factory" and "worker" respectively. Even a broad view of
the scheme of the Act and a perusal of its provisions  would
clearly indicate that the Act is a beneficent nmeasure and
its policy is to make reasonable provisions for the
preservation of health of the worknen, their safety and
their welfare. Wth that object in view, the Act 'has nade
provisions for the regulation of working hours of adults,
has regul ated the enpl oyment of young persons, and has al so
provided for annual |eave with wages to the workmnen. The
amendments nade in the rel evant provisions of the Act from
time to tinme indicate that the Act has been pursuing its
beneficent policy slowy but steadily and is attenpting to
provide for the worknen better and |arger amenities in'their
enpl oyment . It isinthe light of this obvious policy and
object of the Act that we have to decide the question raised
bef ore us by the appellant.
Section 79(1) occurs in Chapter VIII which deal s wth annua
| eave with wages. |t provides thus:
"79. (1). Every worker who has worked for a
peri od of 240 days or nore in a factory during
a calendar year shall be allowed during the
subsequent cal endar year, |eave with wages for
a nunber of days calculated at the rate of-
(i)...if an adult, one day for every twenty
days of work performed by him during the
previ ous cal endar year
(ii)..if achild, one day for every fifteen
days of work perforned by him during the
previ ous cal endar year
Expl anation 1--For the purpose of this sub-
secti on-
(a) any days of lay off, by agreenment or
contract or as perm ssible under the standing
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orders;
(b) in the case of a female wor ker ,

maternity |eave for any nunber of days not

exceedi ng twel ve weeks; and

(c)...the leave earned in the year prior to

that in which the | eave is enjoyed;

shal | be deenmed to be days on which the worker
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has worked in a factory for the conputation of

the period of 240 days or nore, but he shal

not earn, |eave for these days."
This section has 11 other sub-sections which deal wth
di fferent aspects and make rel evant provisions in regard to
annual |eave with wages. It is not disputed that the award
purports to make provisions for privilege | eave in excess of
the annual |eave sanctioned by s. 79. Can the Industria
Tribunal direct the appellant-to provide such additiona
privilege |leaveto its enployees?;, in other words, does s.
79 purport to-standardi se annual |eave with wages so that no
departure fromthe said standard is permssible either way?
The appellant’s contention is that except for pre-existing
awar ds, agreenents, contracts-or except for pre-existing | aw
no departure fromthe standardi sed provision is permssible
after s. 79 was enact ed.
Thi s argunent raises the question of construing s. 79 in the
light of the other relevant provisions of the Act. It nmay
be conceded that the provisions nmade by s. 79 are el aborate,
and in that sense may be treated as self-contained and
exhaustive. It is also clear that s. 79(1) does not use the
expression "not nore than or not less than" as it m ght have
done if the intention of the Legislature was to nake its
provi sions correspond either to the m ninumor the  maxi mum
| eave cl ai mabl e by the enpl oyees; but even so, when's. 79(1)
provi des that every worker shall be allowed | eave as therein

prescribed, the provision prima facie sound, % |ike a
provision for the m ninmumrather than for the maxi mum | eave
which may be awarded to the worker. |If the intention of the

Legi slature was to nake the | eave perm ssible under s. 79(1)
the nmaxi mumto which a workman woul'd be entitled, it  would
have used definite and appropriate l'anguage in that ~ behal f.
W are, therefore, inclined to think that even on® a plain
construction of s. 79(1) it would be difficult to accede to
the argunment that it prescribes standardised |eave  which
i nevitably woul d mean the naxi mum perm ssible untils. 79(1)
itself is
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Even on the basis that s. 79(1) is capable of t he
construction sought to be placed on it by the appellant, the

guestion would still remain whether the Raid construction
should be preferred to the alternative construction which
as we have just indicated, is reasonably possible. The

answer to this question must be in the negative for two
reasons; first, having regard,to the obvious policy and
obj ect of the Act, if s. 79(1) is capable of two
constructions that construction should be preferred which
furthers the policy of the Act and is nore beneficial to the
enpl oyees in whose interest the Act has been passed. It is
well settled that in construing the provisions of a welfare
| egi sl ation courts should adopt what is sonetimes described
as a beneficent rule of construction; but, apart from this
general consideration about the policy and object of the
Act, ss. 78 and 84 occurring in the sane Chapter as s. 79
clearly indicate that s. 79(1) is not i nt ended to
standardi se | eave provi sions as contended by the appellant,
and that is the second reason why the appellant’s argunent
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cannot be accepted.

Let wus then consider the provisions of Bs. 78 and 84.
Section 78(1) provides that the provisions of Chapter VIII
shall not operate to the prejudice of any right to which a
worker may be entitled under any other law, or under the
terns of any award, agreement or contract of service. There
is a proviso to this sub-section which |ays down that when
such award, agreenent or contract of service provides for
| onger annual |eave with wages than provided in this Chapter
the worker shall be entitled only to such 1onger annua

| eave. Section 78(2) exenpts specified workers from the
operation of Chapter VIII. The first difficulty which this
section raises against appellant’s argunent is that it
undoubt edl y recogni ses exceptions to the | eave prescribed by
S. 79(1). It is well-known that standardisation of
conditions of service in industrial adjudication generally
does not recognise or permt exceptions; if the hours of
work are standardi sed, for instance, or the wage-structure
is standardised, it is intended to nake hours of work and
wages uniformin the whose industry brought

303

under the working of standardisation Standardisation thus
inevitably means levelling up of those whose terms and
condi tions of service were less favourable than the
standardi sed ones, and |levelling dowm those of such others
whose terms and conditions were nore favourable than the
standardi sed ones. That being so, if s. 79(1) intended to
standardi se annual leave with wages it would normally not
have nmade provisions in regardto exceptions as s. 78(1)
obvi ously does.

Besi des, the scope and extent of the exceptions recognised
by s. 78(1) are decisively against t he appel l ant’s
construction of s. 79(1). The |earned Attorney-Ceneral has
strenuously contended that the saving provision of s. 78(1)
applies only to existing l.aw and exi sting awar ds,
agreements or contracts of service; in other words, his
argunent is that the Legislature has deliberately decided to
except pre-existing arrangenents and in that sense it'is a
departure fromthe usual concept of standardisation. /In our
opi nion, the assunption that s. 78(1]) is confined to
exi sting arrangenents is plainly inconsistent with a fair
and reasonable construction of the said provision. Wen
s.78(1) refers to any other lawit could not have been
intended that it is only to existing |aws that t he
reference is made and that the idea underlying the provision
was that no | aw can be passed in future which would grant

nore generous | eave to the enployees. Such a restriction on
the legislative activities of the appropriate  Legislatures
cannot obviously have been intended. |If the reference to
law is not confined only to existing |law there is no reason
why reference to any award, agreenent or contract of service
should be similarly circunscribed or Iimted. W feel no
difficulty in holding that what s. 78(1) protects are '|aws,
awards, agreenents or contracts of service which were  then
existing or which would cone into existence later; that is
to say s. 78(1) does not affect preexisting arrangenents and
does not also prohibit future arrangenents which would be
nore generous than s. 79(1). A law may be passed naking
nore generous provisions, or agreenents or contracts may

304

be entered into or awards nade with the sane result. i
that be the true position s. 78(1) clearly negatives the
theory that s. 79(1) provides for standardisation of annua

| eave with wages.

The provisions of s. 84 wuld also lead to the same result.
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Section 84 provides that where the State Government s
satisfied that the | eave rules applicable to workers in a
factory provide benefits which in its opinion are not |ess

favourabl e than those for which Chapter VIII nakes provision
it may by witten order exenpt the factory fromall or any
of the provisions of Chapter VIII subject to such conditions

as may be specified in the order. Now, the power to exenpt
factories has to be exercised having regard to the effect of
the totality of the benefits which may be afforded to the
workers by their respective factories. This power to exenpt
al so necessarily postulates the existence of better
anenities than those guaranteed by Chapter VIII, and that
nmeans that if a factory provides better |eave anenities to
its enployees, the State Governnent may in the interest of
the enpl oyees exenpt the factory fromthe operation of this
Chapt er. The scope of s. 84, like the scope of s. 78,
cannot be limted only to the nore favourabl e benefits which
may be existing at the date when the Act was passed. VWhat
is true about the existing benefits would be equally true
about the benefits which may be granted by an enployer to
the enployees in future. Let us illustrate what the con-
sequence would be if the appellant’s argunment is accepted.
Take the case of an enpl oyer who has been exenpted under s.
84 on the ground that the benefits of |eave conferred by him
on his enployees /are nore favourable to them 1In such a
case, the enployer /' may nmake his benefits still nor e
favourable after @ exenmption is accorded to him but an
enpl oyer who has already not provided nore favourable
benefits woul d be effectively precluded from nmaki ng any such
provisions in future. It is difficult to imagine that such
a consequence coul d have been-intended by the provisions of
this welfare | egislation.

305

The history of the anmendnents  nmade in the rel evant
provisions of the Act also indicates that the Act has been
gradual |y making nore |iberal provisions in' the interest of
workmen to whomit applies. |In the original Act as it was
passed (25 of 1934) s. 34 provided for weekly holiday but no
provi sion was nmade for holidays with pay. Wen the said Act
was anended by Act 3 of 1945, s. 49A which is-equivalent to
present s. 78(1) without the proviso was inserted; and _s.

49B provided, inter alia, that every worker who has
conpl eted a period of twelve nonths continuous service in a
factory shall be allowed during the subsequent period  of
twel ve nonths holidays for a period of ten days. That is
how provision for holidays came to be  made. By the
;"amending Act 63 of 1948, s. 78 with the present proviso
was enacted; and s. 79 made a provision for ‘“annual |eave
with wages. Wile nmaking provision for annual leave /wth

wages the section then prescribed a mininmumof ten / days;
subsequently, by anmending Act 25 of 1954, s. 79 as ‘it stands
at present was enacted; and in s. 78 the word "annual" has
been added to qualify leave in the proviso. W have thus
briefly referred to sone changes made in the Act from tine
to time in order to show that subsequent anendnents have
sought to nmake the provisions nore |iberal

There is one nore point which nay incidentally be nentioned
whilst we are considering the amendnents made in the Act
fromtime to time. Section 49A which broadly corresponds to
s. 78 of the present Act saved other laws and ternms of any
award, agreenent or contract of service just as s. 78(1)
does. Now, if the said section is construed on the |lines
whi ch the appellant wants us to construe s. 78(1) it would
only be arrangenents existing at the date when the said
amendi ng Act cane into force on January 1, 1946, that would
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be protected and saved, and nothing that happened either by
way of legislation or by way of awards or contracts
subsequent to the said date would attract the provisions of
the said s. 49A or s. 78 which subsequently took its place.
This obviously is not

39
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i ntended by the Legislature which incidentally shows t hat
s. 78(1) cannot be confined to existing arrangenents or
laws, but takes within its sweep future |aws, agreenents,
contracts or awards. Therefore, the challenge to the
validity of the award based on the assunption that s. 79(1)
provides for standardi sed award of annual |eave with wages
fails.

Then it is urged that the provision made by the award for

privilege | eave introduces  discrimnation between the
clerical staff covered by +the present reference and
operatives covered by the earlier awards nmade by the sane
Tri bunal . W were told that operatives had nade a simlar

claimfor privil ege | eave before the same Tribunal, and the
said claim had been rejected. ~The argument is that the
provision for privilege |eave made by the present award
woul d create discontent —anongst the operatives to whom
simlar |eave has  been denied, and that would disturb
i ndustrial peace.’ W are not inpressed by this argunent.
It is not seriously disputed that -a distinction has
generally been nade between operatives who do nmanual work

and clerical and other staff; in fact the appellant’s
st andi ng orders t hensel ves make di fferent rel evant
provisions for the two categories of its enployees. It is

al so not disputed that in practice such distinction is made
by conparable concerns, and awards based  on ‘the sane
distinction are generally nmde in respect of ‘the two
separate categories of enployees. W are, therefore, unable
to appreciate the argunment that in granting privilege '|eave
to the present staff the Tribunal has either overlooked its
earlier award or has made a decision which suffers from the
Vi ce of discrimnmnation. The - practice prevai’l i ng in
conparabl e concerns and the trend of awards both seem to
show that a distinction is generally nade between the two
categories of enployees, and since the said distinction .is
perfectly justifiable no question of discrinmnation  can
ari se.

It is then argued that making liberal provisions for
privilege |leave and sick |leave are really opposed to the
nodern trend in industrial thought, and so such libera
awar ds shoul d be di scouraged and correct ed.
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There is no doubt that when industrial adjudication seeks to
do social justice it cannot ignore the needs of  nationa

econony; and so in considering matters of |eave, either in
the form of privilege |eave or sick |leave, the Tribunals
shoul d not ignore the consideration that unduly generous or
i beral | eave provisions would affect production and
obvi ously production of essential comobdities is in the
interest of not only the enployers and the enployees but
also of the general comunity; but it is difficult for us to
accept the argunent that we shoul d make sui tabl e
nodi fications in the provisions made by the award in regard

to privilege leave or sick |eave. These are matters
primarily for the Industrial Tribunal to consider and
deci de. The Tribunal is nore famliar wth the trend

prevailing in conparable concerns, and unless it appears
that the inmpugned provisions cannot be sustained on any
reasonabl e ground or that they mark a violent departure from
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the prevailing practice or trend, we would be reluctant to
interfere with the decision of the Tribunal. After all, in

deci di ng what ,woul d be a reasonabl e provision for privilege
| eave or sick leave, the Tribunal has to take into account
all relevant factors and cone to its own deci sion. As we
have already indicated, in making the present award the
Tribunal has considered previous decisions which wer e
rel evant and prevailing agreenments in conparable concerns.
W have carefully considered the criticism nmade by the
| earned Attorney-Ceneral against the provisions contained in
the award, but we are not satisfied that a case has been
made out for interference in an appeal under Art. 136.

The result is the appeal fails and is dism ssed with costs.
Appeal dism ssed
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